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INDIAN LA^V COMMlSSlOlt^S. 


— No. 1. —~ 

PROPOSED ACT FOR AMENDING THE LAW MGARDING ActfoJ^mii 
THE LIMITATION OF SUITS. S'lTtXS 


(No. 319.) 

From K J. Halliday, Esq. Secretary to the Government of Bengal, to T. H. 
M'^duck, Esq. Secretary to the Government of India, Lcgi|iiativ« De{wrtinenl. 

# 

C % ^ 

Sir, ^, 

I AM directed by the lii^ht honourable the Govmicir of Bengal to forward, for the 
consideration and orders of the Ri^ht honoiirdblb ihe Governor*general in 
Council, a letter from the register of the Sudder Dewany Adawlut, Noe 4 d^#ofthe 
22d January last, with enclosures, on the subject of the Jaw of Jiinitatioa of time in 
respect to the bringing oi siiits for real and personai pi operty, and in rcapectto the 
execution ol decrees. With these papers is also forviaided an extract* frouilhe 
Re<^olution ol the Governor of Bengal on the same subject, which is alluded to in 
the encloMiicb above noted. „ 

Tiie Gliivernor of Bengal i«; of opinion that the existing laws on ihrs subject 
rtquiic amendment ol the kind now proposed, and further, that the draft Acts 
submitted by the Court may be made the basis ol useful legislation. 

3. His Lordship directs me, however, to remark, that he is disposed to doubt 
the necessity for any distinction, or at all events so wide a distinction as is now 
observed, in respect to limitation of time, between suits for real arul suits for per¬ 
sonal ptoperty, and that ho does not see any reason for allowing, as is done in 
Mr. Smyth^a draft, two sorts of terms, the lirst general and the second speciaL 

4. f'or instance, in suits for {lersonal property, Mr. Smyth*s propositton is, to fix 
six years as tho Uinit in the f]r^t place, but afterwards, on cause shown, to grunt 
four years more; after 10 years he proposes to Imr them altogether. 

5. The Governor rhidics that the aTin, whatever it be, siiould be fixed once for 
all, and that after the eiynraltun ol the term fixed, no cause shown should avail to 
procure admission for a suit. 

I liuve, &c, 

(signed) K J, llaUiday^, 

Fort William, Secretaty to the Government ol Bengal. 

2 March 1^41. ' 


.'i April 1841 
Ho. 11. 


Judtoitl Ddf. 


ParfM. Su 


\ ^ : 

< ’ * 

EjfTfiACTfrom a Resolution of the Govcriimeni! ol Bengal in ftie Judictat 

' Departmonti under date tlie islof December 1840. 

« • 

* 39. Xh£ Govenuir is ancarje cQ0|i(4uit 4 i Court >s given to 

this subject, nod it i, doubtless one which fully deserves ull thv attention tiiey can 
give it. Uis Lordi^tp is, bowever, of optnion tliat some improvemmt inigfbt be 
obtained from Uenniig tbe .period within which otecutton niqy be applied fm. 
There is, Af^iarently, no reason f(W allowing, as, is now done, many years to etspse ^ 
be|t*een gh award and tho epdicatiOo 6te its ^imeutioa, especially as every diM's * 
300, > ^ ^ « detey 



SPECIAL REPORTS OF THE 


)g ' u Mre to. iDBice cxecuti||(i more by removbg prooR and witnesses, 

(lin^'^^^'^dio^to'fiie cirniplicatidh o( circaiqstonces. One year from tbe date of the 
'»“»■ hppU rs amply sufficient for all purposes lor wbic%;delay can be needed > 

analt may be surmised that a mao wEo does not ane out execntion within that 
tdfin has usually no such good reason for bis delay as would, in ordtnaiy cases, 
countervail the evil it occasions. At tbe expiration of a year he who had not sued 
out execution might be. refused it, unless after a suit to revive execution,, and after a 
further term even greater difficultioe migbl be opposed to him. Eventualiy^a time 
should be fixed, inor which the courts should presume the decree satisfi^aad 
refuse to interfere. At present, not to speak of land cases, which may be delayed 
for 59 years, a creditor may leave his debt 12 years unsued for, and after airing 
and obtaining a tanly decree, nmy sue out executioq after tte expiration of more 
years more. • 

40. Jt is no wonder his Lsordsiiip thinks that under such a law execution of 
decrees should be proverbially difficult, and so often indeed impossible. 

41. In reporting their opinion upon this point, the Cburt are requeste^al the 
same^ time to state their view of the general law of limitation, which is in -many 
respects open to objection. 

42. In some districts, where the quantity of work of that description admitted 
of such a measure, it might lie found advantageous to employ a principal judder 
ameen entirely in executing decrees, until at least the existing arrear were brought 
down. Upop this suggestion also the Courtis opinion is requested. 


* ^ 


(A true Extract.) 

(signed), K J, HoMiday^ 
Secretary to the Government of Bengal. 


^.egtii. Conn. 
April 1841. 

No. 12. 
Enclosure. 

ililer Dewanny 
Adowlut. 
llt>ntuH. H. lUt* 
, C. Tucker, 
.loe Warner, 

D. C. Smyth, 
rs. Judges; find 
. M. Hcid, Ketj. 
iporary Juilgo. 


(No. 436) 

From J. Hawkins, Esq. Regisler, Fort William, to F. J. Hallidttif, Esq. Secretary 
10 Guvernmeut in the Judicial Department. 

Sir, 

With rtlerence to the observations of tbe Right honourable the Governor (in 
his Resolution on the Civil Report for 1839) regarding tbe tardy Execution of 
decrees, I am directed by the Court to request you will Ry before his Lordship 

S ofa Minute by Mr. D. C. Smyth, and drafts of two Acts, intended respec- 
y to limit the period within which claims to property should be preferred and 
execution of decrees sued out, which appear to tlieui calculated to remedy tbe 
inconveniences nutierd. 

2. The Court have coraiounicaled to tbe ci\il judges (in a circular, dated the 
15th instant,) the sentiments of the Governor regarding the disposal of old suits. 

3. The other suggestions of his Lordship contained in that Resolution will 
receive duo attention from the Court. 

1 have, Ac. 

^ort William, (signed) J. Heaekitts, 

22 January 1841. Register 


Note by Mr, Carmichael Smyth. 

1 BEO leave to lay before the Court two draft Acts, prepared by roe, with refer^ 
ence to the suggestion contained in tbe Government Resolution of Uie ist Decemi|Kr 
last. • * ' 

The first relates to the law of limitation, a subject that I brought beforcRias Court 
more than 10 years ago, when judge of the district of Hooghly. I then adl^ated 
the necessity of reducing tbe)>eri(m within which suits should be instituted Ibr tb^ 
recovery of money and other pmsotutl proper^ io sis years, and my nioiw mMiire 
judgment and expenence satisfies me that this alteration of tbe law is indispen* 
sahly necessary. 1 am also perfectly satisfied that some further limitation Uiuiin' 
be placed on the period within which suits for laud' or other immoveable prtipeHy 
may buinsrituted. At present, as very aruly stated in tbe Government Resolatimi, i 
suit for land riiay be delayed for 59 yean, it mUyalsobe pending in Riecourti 

! four, 
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to b«:|fi«titi|ted ilfthio ti ^,.^'aii|i^' 


A ^ AAw so yoan no miti ibr immoradllo itroiimr^ to to toit^rtaia«d, on any 

.f^ea wtotewcr^"'''' /. “' ' 


‘ fnte ieoA^ 4toit Act roiMM to toe eiecntioa of 4toKM»-aadl wouldMIoirtoe 
ld^''^ * ) Eii|H a nd iao tow'eob^t. 

I would not oHow execodoo. to to taltea out after a year, ualew upo» a wit ** to 
re^to caiedtitktt.'* After toe ex{toatto 9 of la leoaitoa,^ deeiee wddwiiitoould 
toeidbto to dbt|;tfd to |iroc«edklfo|jd|a4yt not wmimrSy f we shoidd thw nitily 
know wl»t bttritow the co^ bed bofoire them. At prewat^ Imow «f toe greeeert 
interest to the pOrtim ore either disposed of wito all toe haste and expedition of a 
summary nurwtigatioo, or else they lie dormant in the decree,* (juree t^^sta) 
with a mass of other imdispMed od cases, and are never brouf^^lh a satisfitctory 
temtinatkm. ^ Sieving, thewfore, as I dio most sincerely, that an alteration of 
the law on this suh^ is urgently called for, and sn^eeing eQtirely*laitto remarks 
contained in toe Goveminmit Resolhtion, I would send these two drafts up and 
press an early consideration of this sitoject. ‘• 

(signed) D. C. S^th, 


Draft of Act relating to Law of Limitation. 

I ♦ 

1. BM it exacted, that the severe courts of judicature are prohibited from 
hearing, tryir^, or determining the merits of any suit for the rei^very of money 
or other persmal propwty, awinst any person or persons, if the cause of action 
shall bato arisen" six years bemre any suit shall have been commenced on account 
of i^ htdets the complaioant can snow, by^clear and positive proof, that he had 
demanded the money or matter in question, and that the defendant had admitted 
the truth of toe demand, or promised to pay the money, or that he directly pre* 
ferrM hw claim within that p^ribd to a court of competent jurisdiction to try the 
demand, and shall assign satisftictery reiaons to the court why he did not proceed 
in the suit, or shell prove that, either from minority or other cood and sufficient 


.H iM ftJTTTWsiQnTiTTmTui 


2. And be it enacted, that bo suit for the recovery of money or other p«r> 
wnal property toall be cognizable in any,court of justice, on any plea whanAer, 
if the cause cn action sh^l have arisen lo years before the institution of such suit. 

3. Add be it enacted, that the provisions of Section 14, Regulation III. 179.3, 
•I* declared applicable solely to private claims of right to lands, houses, or other 
pet;m«nent property. 

4. Apd to it enacted, that no suit for the recovery of lands, bouses, or other 

immotoi^ proper^ shall be, cognisable in any court-of justice if the cause of 
Actum'todll- have arUen 30 yesn b^ore the institutton of such suit; nor shall 
any plea on t^ part of the plaintiff, for the noo>projecation of bis claim a^r the 
laj^ pfsuch pgridto he deemed a aoffident. groimd for .taking judicial cogohmnee 
cfpi^iujyi^sopleforred.- . 

d^.fRrevided (hw«j||, ^ad to jt^muMtoed, that alt suits,^at may to now pending, 
he years-ftom toe ., ■» -'of 

i < ^ toi|j|:|w:to^ m toe4Mne way that toey 

.'hwe. been wt -iliytosto--;,tii||^b|e;^ puuiug ot tbia Act^ anything therein 


REPORTS OF THE 

OxAVT of Act reltting to ExoctAbo of Decrees; 

Suita. 11 Be it enacted, Aat no decree of a dvi) poort of jadicalDre sltefi be^Vecuted 

somsiarily, in the'manner now iwesmbed ti^ die'’RegnlatioDS, unlein^ ai^icatioa 
^pr tfie same shall be prefenred within the period of. one year from :i&e date on 
which the decree may hate been passed. 

3, And be it enacted, that even ap(dicatioa for d>o execution of a decree of a 
civil court of judicMure, preferretfalm the exfdrafkm of the period above men¬ 
tioned, shall be considered as a suit instituted to revilb execuUoo.af the satne, imd 
shall be subject to the rules enacted by B^ladoo aod the other Rcfn- 

ladons in force for receiving, tmn^ and deciding suitf or ooo^phunts cteclsum 
cognizable ^ the civit courts of jodicatami and to theoeveral stamp dudes p^ 
scribed by Clause 8, Schedule (B.), Regulation X. 1829, on the insdtution of suits 
and appeals in those courts. 

3. And be it dhacted, that, in the trial of such suit, the defendat^ sfaidl not 

be at liberty to impugn the merits of the ori^^md judgipeot; hot ho may show 
tliat the mutter in dispute has been adjusted subsequent to the date of the original 
judgment or d^rec. . 

4. And be it enacted, that the civil courts of judicature are prohibited from 

hearing, trying or determining any suit institHte4;.to revive execulipa of a decree, 
unless ^e same shall be pieferied within the period of hx years from.die date on 
which the decree may have been passed } nor shall any plea whatever on the part 
of thd d^ee holder, for the non-execudoo the decree,, after the llqise of such 
period, 'be deemed a suffident ground for .pdcing cognisance of any suit so 
instituted. ■ . 

' 5. Pro%i4ed*lslway8, and be it enacted, that all applicodoos d>* execudon of 
deaees that may bo now pending, w that may be preferred witbio the period of 
one year from the of 1841, shalh be executed summarily, and 

in the same way that they ungbt have been at any doie before the passing of 
this Act, anything therein contained to the contrary notwithstanding. 

(signed) J. Hawkins, Register. 


CoiiD. Minute by the Honourable A, Amos, Esq. dated the 33d March 1841. 

5 .April 1841. 

.. X have prepared this draft Act for the “ limitation of suits,” which comprises 

*" "sun” "* subject of Mr. Smyth’s two drafts; but it is more extensive in its operation, 

and is 'more enlarged, and it presents considerable modiiicadon of Mr. Smyth’s 
proposed clauses. I offer this, however, chiefly as a scheme for a general Act on 
the subject, wliich, after publication, will no doubt elicit various suggestions from 
the supreme and mofussil courts and the LaWoComnaiission. I thought it moio 
desirable to take these means for obtaining such auggestions at the earliest 
moment, rather than to consume dme in elaborating the details of tiie Act according 
to my own notions. 

llfae supreme courts are considerably behind the modern ommidiDents jn the 
English statutes of limitations. T have cadeavom^d to ^ve thdm die Ei^lidi law 
of the present day in the Hrst section of the draft. .T^ judges of the supremo 
courts may properly be requested to offer suggestions upon this subject, if any 
occur to them. 

I was very desirous, in furtherance of the design of the Le^slature ki the 
Charter Act, to have taken this opportunity for proposing one .general law of 
limitations fur all persons and places in India. But the judges here tlunk that 
tiiis would be very incxpedieiH, unless we were prepared to make very exMhsive 
alterations in the substantive law as admioistered by the supreme coiurta. We 
arc certainly not in a condition to make very organic changes at tha presamt 
moment in the substantive law as administered ki the supreme courted though, as 
will be seen in the Report of the Law Comnflaskm on su|pect (ff. the kx hifi, 
some essential chauras in tba English substantive law are proposed os concerns 
Briti.sh subjects anil others resident in the nsofessil. I am afraid we must JiiM 
now admit our (iresent inability to rectify tbeandlMdy, tfatit afrMn shall be ss^ its 
the possimipn of immoveable property against private claims tg years in the 
mofus.sil, wMst in Calcutta it must condmie to, require 40 at least 

^ NotwitbstandktS 


No. 1. 

Act for anenStM 
tbe*!IUw regarding 
the LimitatioD of 



Notwitbstaoding 4 i»a want 9f iHuibnnitj, the diitft aoeoiD{diirii<ts a oottsi- 
dereble object in the wi^r dP eoii&tihhy^' by enhe^g eoe^'nide for the. thiee 
pnsideBoiest »ad obviating foe rofacBnce to tinee •epacate.codo. It abo ccm»> ^ 
prises seiei^ reg(d8#>h8 and isbltited paiti of regulttioMla the difleient codes, 
thereby afbrdlng’teii^ hii^MSt ftoiia foe |MKioessof conacdIdwfoNi. t 

I bare mtrotineed ‘ sefenti daoaes borrowed fitom provhfosn of EngUfo la% 
sometimes with sl^t nofohcatlons, wlndi may tend to aMfod foe .'ttto ayaiens 
afmroxiinate more nearly ito each ether, and |it the Mme foae^ gh(e filter eer> 
taanty 'to fob ^]^etiee m tfar'na^isai comts.^' Ibesc dautm %iH, 1 trust, be 
cnw^ly emuniaad by the judges of thoM c^^ 

I ba^ veafirfod to titer ae fbra i of the provisions eohttined In foe 

Reg^tiom of fold difbaMBt pntidehdes. This has been done, witli regard to foe 
Rettgal C(tie,' ti>^a'0oD8tdenibfoe3^ by Mr; Smydi, bat 1 have gone farther. 

It wodd nwke this Minute inoonvenimitly ]<mg, wme I to discuss the reasons for * 
each titmation tiu^) I have made in tiie Regtistiom or in Mr. Sjnyth’s draft. But 
I may oiMervh 'sonerally, tfad the Regulalions upon this subject contain several 
very lax. pbovmons, md are sometimes expresMd not to very precise terfos.* 

I nctay observe foitber, that the stiddm- courts appescr, in many instances, to have 
almost annihilated the efficacy ti several rules in regard to hmitations, by giving 
a very wide inttipretstimi to the excejUioas to those Vales, availing themselves oi 
the loose phfidetHogy of the RagMatioiiis.t 
1 have tticeo this opportunity Of impotiug a limit of time for canviettons btibre 
nu^stratm, wifaititaeefnB to be wlaited.' 

I have demmd great assistenoe from the tnteestions of Mr. Milieu wids reganl 
to this draf^ and I send berewttb his NotO on foe Madrasi and BombCy Regulations. 

He ex{dain^ to me verbtily the course of foe Bengti Eegulattoi\g and construct 
foms, together with bis own views on the subject. Thus this draft may be consU 
dared, in some measove, an anttciptfdmi of the iabonrs of foe Law Commission, 
and composed ont of matetitis collected by them. The draft is, 'however, by no 
means in that hnisbed state in Which, after mocb mere matore contiderntion than 
has been given to it, it wooid have beeii presented by the Law Commission. 


No. I. 


die Lbnktiitm 


(signed) 


ji. Amos. 


As Act for amending the Law with respect to the Limitation of Suits. 

1 . Wher£as it is expedient to extend to Her Majesty’s supreme courts within tlic 
terrilbties of the East India Company vari^ius amendments recently made in tlio 
English statnte' law respecting the limitation of suits: and whereas it i.s also cxfic- 
dient to modlfo the ' law wifo respect to foe limitation of suits as administered in 
the courts of me Eas't India Company, and to consolidate various enactments upon 
that subject applicable to d^lerent preaideades: and whereas it is also cxpedioit 
to (^ct some provisions for limiting the period of certain legal proceedings, with 
rtibrence as well to the taw of England as to the Regulations of the difl'ereht presi¬ 
dencies : It is hereby enacted, foat so much of the smtutes 2 & 3 Will. 4, 0. 71, 
3 & 4»Will. 4, c. 42, 3 & 4 Will 4, c. 27, as relates to tlw limitation of suits, 
and so mudi m the same as relates to forms of action abolished by those statutes, 
or any of tbem, shall be exfonded to Her Majesty’s courts within tlie ierritorie.s of 
the East India Company: provided always, that wherever in those statutes auy 
period is limited with reference to foe time of passing the same, the corresponding 
period in the present Act shall be six months worn the time of passing thereof. 

■2. ^d it is hereby enacted, that foe several courts of foe East India Company 


Lcgb. Com.* 
f) April 1841. 
No. J4. 
Ent’lniurc. 


* Ex. gr. Reg. Iff. of 1733, nolsss the eomplainsiit cam show that the defendant admitted tii« 
tmUi ef the demai^ w pramuad to {lay the mtusey, or that lie iHreferted hi* idsim to a court of 
re a i p S le aWjeriidfewap, ti piuve that oiibor feaw minoriiy* ar other good and euffiiMnt «»u«c,'’ 

hehadboonnieclndad|piid{>(tinuigx«idrwa, ** 

Sag. 11.*« 1805, a.3Mh* undtatiDh of is yean shah not be applicable if the person in pcasewinn 
ifiall lave aeqain^ pwiiailbB bv * violence, ftaud, or by tiny other tyilMt, dishonest means 
wkmwar.”'' , 

:t £e. gv. ifeli ^ 8iadd»»Cwat><i#|iyafamnytilaiai to a cotot, wbiob obiai is aoniqited. takes 
a case oat of the Sagnlatinn. 

Oaptmtng a liferoiaDt in a aditrt htid a " suffitamt Oanae*’ ftir hbl enibreins 9 tdlini ttSdw it in 
aiUMbaroontt. '' ' ■ 


SI o 



, No. I. 

Act far aoiea^i^ WO prchiMM from tr3fiag my wfe <tliir>^^ fopAho ^i w wwi ' i kMw>waMe 

or 6f tome i^t dnived (HDpeit]^ ftr revuiog 

« decree, as bereinafter naentioaed, if the caim of aoiioo sbaQ l»v« juiaen «x yean 
befianieihe commenceotcnt c>f'eaifc’’»tit.'^ ■;, 

3^ And it is hereby enaeiedi eeirt»;atf ^ £aat Iiidlr<!o«ii^^ 

,eaid aib prohibited from teyiae eay auil ^ ttereMoteiyof imnoveefalo. properly, 
or for any Dght derived out w aucfa prepw^,:|f: tbe^icaiiae of aotiote.ahidi have 
wisen la mm brfoK tbe coiwnencemeiit of aoclt i^. ^ 

4. And ft is hereby enaeted, that no decree oi dM eoait of ^ £aat lodta 
Cotimny shall be executed sominarily in Ihe naBner nosr preleribed by the 
Rp|ul [ations, unless application for the sameettetl have 'beea ' p r rf entd widiin the 
period of one year from the date on which decree liBay^teTe:been passed.- 

5. And It is hereby enacted, diat Overy applieatioo for the -execution of a decree 
of any such civil court as aforesaid, preferred after the expiration of one year 
-from the time of passing thereof, afaidi be co n s ide re d aaaaoit instituted to revive the 
exwution of the same, and shall be subject to the rules enacted by Regnlation IV. 
1793, and the other Relations in force for receiviog, trying, and dA^ng suits 
declared cognizable by civil courts of judicatere, aod to the several stamp duties 
prescribed by Clause 8, Sdiedule (B.), ReguU^onlX. of .;i8s9, tin the iustsfotion 
of suits and appeals in those courts: provided always, that no stamp duty or fees 
payable by the plaintiff in any sueb^soit iwdliag a dapree shall In any case be 
recoverable from the defendant; anj[ provided also, that in any such suit the 
defepdant shall not be allowed to impugn the . merits of-the pripnal decree. 

’}. And it is hereby enacted, that if any person shall at the time of the cause of 
.action first accruing be under any of the dbabilities of infancy, idiotcy, lunacy, or 
pbsence beyond seas, then sudi person, or the person daimii^'thina^ him, may 
commcnci! m suit m snv such civil court as aforeBcid,!vwithu three yeevs aftCr 
foe person to whom the right shall have' first acevo^ ss.- aforesaid dnll have 
-ceased to be under any such disainfety, or shall harif died (w^faever shall have 
first happened): provided always that the disidiDi^ 4iy reason of absence beyond 
seas shall in no ease be admissible beyond the pwiod of 30 years. 

6. And it is hereby enacted, in regard to suits in such civil courts as aforesaid, 
that when any person shall be under any of the disabilities aforesaid at the time 
when the cause of action first accrues, and such disability may have been removed, 
or the party may have died under such disability no further period for com¬ 
mencing a suit shall be allowed by reason of any disability of any other person. 

7. .md it is hereby enacted, in regard to suits in sudi civil cotnts as aforesaid, 
that in every case of a conceal^ fraud, the right to bring a suit shall be deemed 
to have first accrued at and not before the time at.;wfaich such fraud shall, or with 
reasonable diligence might have been first known or discovered. 

8. And it is hereby enaeted, in regard to suits in such civil courts as aforesaid, 

that the cause of action for the recovery of itnnxweable property or rights derived 
therefrom shall be deemed to have first accrued when the claimant shall, in 
respect of the estate or interest claimed, have been in possession or in receipt 
of the profits or of rent, and shall while entitled thereto have been dispossess^ 
or have discontinued such possession or receipt, dien surii cause riT action shall 
be deemed to have first accrued at the time of such disponestioQ or discontinu¬ 
ance of possession, or at the last lime at which any such profits or .rent were or 
was so received; in otlier coses the cause Of actioa.41.ball be deemed to have first 
accrued when the claimant was first entitled-to the possession of the estate or 
interest claimed* provided always, that no possesaioat^ a mortgagor depositary, 
or any person claiming under them, shfll be deemed adverse, ao far as to bar the 
remedy of any claimant by reason of length of thoe, uale» die person 

claiming under any such mortgagee or depositary diad have hrid poasesaion for 
the space of 12 years without recognising the tide of She daimant, and shall 
have obtained possession under a tide bo»Ajtde bdieved lo-have conveyed an abso¬ 
lute right of property. , ‘ 

9. And it is hereby provided, in regard-to suits in such civil ootate as fiforeaaid, 

that any acknowledgmenMn writine, and aigued, shod prcclttd#dM pets^n signing 
the same from pleading the aforesaid fimitationa ai{pun8t.jdte^^te whoae foaour 
such acknowledgifient may have been given, exoept ao for at fwtea to diev|igise 
of time after the date of such acknowledgnifa^ or-she-teas, of auch uebaam- 
ledgmente. » 

10. Aa#ft is hereby enacted, that all suits for peisid damages tiFoi^ht m any 

Wh 
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Foat WtuiAMv legtslative Dc^iwtmetitt ;9yAfH‘il i.b4U Lvejf. o»9««' 

. .. 5 ■^rU 1841, 

The foilowiDg Draft of a proposed Acfi was read in Council for the foeitime oii ”*• **• 
the 5th of April 1841 

" ■»:'ACl^'No.-ji—ofi84i.' "•■'••.■' 

An Act for Aineadmg the Lilr wi^ respect to tiie Limitation' of Saht and 
^ ' SomiEttty'Proceedings.'<■'- ' t • 

- - 1. Waxaaaa'it m expedieta^ui extend to Her.:Maiesfoi^ sufaeine <ooarto withih 
the. tenritoriee of the‘£ast lai^.Coinpanyi: vaiioas .ataeodBieiits vMc^Mfijr inade in 
tlw E^sh .stelatelaw ceapeetmg ‘tiie UmtiUiion suits: aod- wbwFeas itis also 
expedimit to modify the htwtsrttii ee^eot to|^iiiaitatioo*of sidts as edministeMd 
in the coaits of the East India Companji and to consolidate various enactments 
upon that subject applicable to- dimmot presidencies: and whereas it is also 
expedient to enact some .<provkttonB for umitiM ibe v period of certain Ic^al 
proceedings, with reference as. wtdl to the law of l^glandf as to tiie Regulations of 
the ditierent presidencies; . ' - ^ 

It is hereby enacted, that so tmicb of the statutes 3 & 3 .Will. 4, c> 7ii’ 3 & 4 
Will. 4, c- 4ttt 3 & 4 With 4, c. 37, as relates to the!limitation of.suits, and so 
modi of the same as relates to forms of action abdished by those statutes, or any 
-of them, shall be extended to Hcf Misty’s courts within the territories df the 
East India Company: Protpded always, that wherever in those statutes any 
period is limited with refeteace to the time: of passing tfes same, the corresponding 
period in the present Act shall bo six. months from the. time of pamiog thereof. 

2. Aiid it is hereby enacted, that the several courts of the Ept India Con^iaiiy 
are prohibhed, except Inr'special >nd;Sttfiieieat reasons, to be stated on the face 
'of the decree, from t^og any suit other .than for foe recovery of, immoveable 
prqieriy, or of aoBse ri^t ^rived from such profie^, or .anv suit .for reviving a 
-decree, as hereinafter.mentiojfod, if foe cause of action shall have arisen sfo 
before foe conmoenoMfient of such suit. 

3. And it is befoby. enacted, tfaat foe. courts vi. the East India Company afore> 
istd are pnohibited-frora tiying anyfuit for foe recovery of immoveable property, 

<or .for Bny Ttghf derived out of such property, if the cause of action shall have 
arisea 13 years before the coanBeoeemented such suit . ‘ 

- 4. And it is hereby enacted# that no djperee ^ any civil court of foe East India 
Cotapeay tiutilffoe :execut6d samoMisiljf ia foe maoner now. prescribed by the 
'Regdatiou^ mfoass i^i|iiieatiOn.for- foe sanw shall, have been preferred wifow the. 
period of oni&year^fratti the fofe .on ufoicb tba decree .may have been passed. v 

- 5. And jtis henfoy TOaetedv ibst,every appnmtiosffor the execution of a decr^ of 
imy such civil court as i^sesaid, preferred inter ttfo expiration of pi^yeac from the 
timoof^iaasfog’l^infoei^ elMdl Im etgwi^^ a siiitfostiluted to revive the execu- 
itioB^foe sam< i1 i Mi| i he)j lfofoBh|eiSi^jo *he..^es eoaertd by R^ulgticm IV* 1793. 

/uwfo^^ufheE Reai|p||i^ |srw&f 4 «osfotBg, tryfog* <<fecfoing smts declared 
oplfoiafolc by am ofy^illf^jcatuie^ .mid to foe several staoilip duties prescribed 

"Ayidiiuse Schedhmij^.^ ||hqguiaiiBB SUoT .18a^ on the mstttutioo of suits and • 
appeals in those courts: provided elways, that no stamp duty or fees pimbic in 
vsBy!!'Su%''eaif'%'..f«iHViRf.:'B£|ec!m ,l^„recoven|le from the 

' 300; ' »3 ^ uefendant; 
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Act for amending defendant; and provided also, that in any such suit the defendant shall not l.>e 
the Law regarding silloi^ed to imjjiign the nn*rils of the original decree. 

Holts ^ hereby enacted, that if any person shall at the time of the cause 

of action first accruing be under any of the disabilities of infancy, idiotcy, lunacy, 
or absence beyond sous, then such person, or the person clalmiog tlirough him, 
Oiay cdmrricncc a suit in any such civil court as aforesaid, within three years after, 
the [)crson Jo whom the right shall have first accrued as albresaid shall have ceased 
to be under any such disability, or shall have died (whichever shall have first hop- 
poH'd): provided always, tiiat the disability by reason of absence beyond seas 
shall in no rase be adrins.sible beyond the period of 20 years. 

7. And it is hereby enacted, in regard to suits in such civil courts as afore¬ 
said, that wlien any person shall be under any of the disabilities aforesaid at the 
liriic when the cause of action /irst accrtUcs, and such disability may have been 
lernoved, or tlm ])arty may have died under such disability, no further period 
i'or coimnencing a suit, shall be allowed by reason of any disability of any other 
pei^on. 

S. Aiul it ift hereby enacted, in regard to suits in such civil codVts as afore¬ 
said, that in every case uf a concealed fraud, the right to bring a suit shall be 
deemed to have- first accrued at and not before the time at w Inch such fraud shall, 
or with reasonable diligence might, have been first known or discovered. 

j). Anil it is hereby enacted, in regard to suits in such ^vil courts us aforesaid, 
that the cause of action for the lecovery of immoveable property, or rights derived 
thergfrom, shall be deemed to liave first accrued when the claimant shall, in 
iesptT.t.of the ('stale or inteiest claimed, have been in possession or in receipt of 
.V the {u*ofil» 6r*of rent, and shall while entitled thereto have beefi dispossesseil or' 
Jiuve disc()ntinp(*tl in such possession or receipt, then such cause of action shall be 
deemc^d th ^lavc first accrued at the time of such dispossession or discontinuance 
of possession, or at the last time at which any such profits or rent were or was so 
received ; if) otho*' eases, tlie causeof action shall be deemed to have first accrued 
when the claimmu was first entitled to the p()ssessioii ol‘ the estate or interest 
claimed : provided always, that no possession by a mortgagee or depositary, or 
any person claiming under them, shall be deemed adverse so as to bar the remedy 
of any daimiuil l)y reason of length of time, unless where tlic person claiming 
under any such mortgagee or depositary shall have held possession for the space of 
12 years, without recognising the title of the claimant, and shall have obtained 
possession under a title bond Jidc believed to have conveyed an absolute right of 
property, 

10. And it is hereby provided, in regard to suits in such civil courts as aforc- 
snid, that any acknowledgement in writing, and signed, shall preclude the person 
signing the same from pleading the aforesaid limitations against the party in whose 
favour such acknowledgment may have been given, except so far as relates to the 
lapse of time after the date of such acknowledgment, or the last of such acknow- 
l('(Jgments, 

! 11. And it is hereby enacted, that all suits fur penal damages brought in any 

such civil courts ns aforesaid, shall be preferred within one year after the cause 
of action shall have arisen, and that no period be allowed for disabilities in such 
eases. 

12. Anri it is hereby enacted, that no conviction before any magistrate or 
justice of the peace for any oftrnce punishable by fine, or by fine and imprison¬ 
ment, shall be deemed valid, unless the offence shall have been committed within 
one year from the date of such conviction. 

13. And it is hcrel)y provided, that this Act shall not extend to any .suits for 
the recovery of the public revenue, or for any public right or claim whatever. 

1 j. Anri it is hereby provided, that all suits that may be now pending, or that 
nu\y be instituted within the |>eriod of six month? firom the date of the passing of 
this Act, shall be tried and determined in the same way that they might have been 
at any tune before the pasj^n^ of this Act. 

Ordered, that the drafyiovv read be publisted for general information. 

Ordered, that the said draft be reconsidered at tbe first mflpting of the Legisla- 
livt: Council of Ir^lia after the 5th day of July next. V 

(signed) T. H. Haddock^ 

Secretary to Government of India. 
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Aci for AQieiMliftg 

From the Supreme Govorfiment to ilie Honourable the Judges of the Supreme ^ Iaw 
C ourts at Fort WiHiam, Madras, and Bombay, dated the 5th April 1841. > 

Honourable Sirs, ' • Login. Ctm«. 

We have the honour to forward to you, for any observations or remarks which 5 April 164^, 
you may desire to offer, the accompanying printed copy of dm dr^jift of a pi*opo»od 
Act for amending the law with respect to the limitation of suits and summary Legislative, 

proceedings, udiicb has been read in Council for the first time oa this date, mid 
will be published for general information in tlie Calcutta Gazette. 

• We have, &c. 

(tigned) Aucklaml. H\ Cammni. 

Fort AVilliam, 5 April 1841. W. W. liinK 11 . S. Pruinvp, 


From 7 \ IL Maddoi k^ Esq. Secretary to the Government of India, to Secretaries Legi«. Cons. 

Governments of Bengal, Madras, Bombay, and North West Provinces. 

Sir, 

I AM directed by tlfe Right honoufable the Goveroovgeneral in Council to Le^islaUvc, 
iransmit to you, for submission to the , the accomi>anying printed 

copy of the draft of a proposed Act for amending the law with respect te tlx*, 
limitation of suits and summary proccedihg.s, this day read in Council*fqr the 
first time, and published for general information, for any observation on its provi¬ 
sions which liis Lordship in Council may be desirous to olfcr previous^ to its tinaf ikmor. 
enactment into law. 

I havo, &c. 

(signed) T. ir, Ahddock, 

Fort William, 5 April 1841. See' to the (iov* of India. 


(No. 

From F. J. Ilallidau, Esq. Junior Seilretary to the Government ot Indiii, to 
J:C. C. Sutherlandy Esq. Secretary to the Indian Law ( ommission. 

Sir, 

iiY direction of the Right honourable the Governor-general in Council, 
1 iraiiiimit to you, for submission to the Law Commissioners, the aecoinpitnying 
(opics of papers noted in the mamin, ou the subject of tlie draft Act (also for¬ 
warded herewith) this day read in t’cmucil for the fiist lime, for amending the la w 
with respect to the limitation of suits and siiiinnary proceedings, and have to 
icquest that if any su^estions or modj|icatioiis sliould occur to the CoiijinisMioners 
on its provisions, they may be communicated for the information ol his l-0!il.shi|) in 
Cou»)cil, before the expiration of the period fixed for its reconsideration. 

1 have, &c. 

Council Ciiamber, (.signed) F* J, flaUiday, 

5 April 1841. Jun' Sec^ to (iov^ of India. 


i.ogifi. CofiM. 

5 A)fril 1841. 
No. 17 A. 

Lf'Uor tiom 
tai'yCioverimitcut gt 
hoD^'ul, (hitctl 
/ Maub 184JI, 

No. ;jn^, \vi^ 
Kmilosuir. 

Aiimiti' by tin* rtfMJ. 
A. tJaiml 

'Z,\ March 1^41, 
with KncloAun. 


I rora the Honourable the Judges of the Supreme (/ourt at Madras to the Right Lclm\l 1:00*,. 
honourable the Earl 0^ Auckland^ o. c. n. Governor-general of India in Council, 

&c. &c. &c., dated the 27lh April 1841. • 

My Lord, 

\Ve have the honour to acknowledge the receipt of your Lordahip's letter of the 
Ath instant, encloaing a printed copy of the draft of ajjroposcd Act with respect 
to the limitation of ttits and oammary proceedings, fiw'"which we beg to return otir 
thanks to your Lof^ip; and at the same time to state that we have no observa¬ 
tions to offer thereupon. 

We have, kt, 

(signed) Ilokrt Comyn. 

EdmL Jl Oamhift. 
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Act for amending w ' 

tbo 1.^ rej^rMg ProW'tfae Honourable Sir E. Perrif, Knt., Poiane Jod^, Bombay, to the R^hi 
^ej^imitatkm of honourable the Gov«mor<general in CouncU, &c. &c. Ac. 

%• , . 

LeffLo. Coni. ‘My Lord and Honourable SiM, 

13 July 1841. I RAVE the honour to Rcknowiedge the receipt of your letter of the 5th of April 
No. 31. enclosing a printed copy of the draft of a proposed Act for the limitadon of 

suits, and I utn requested by bis Lordship ’die Chief Justice of this preudeocy to 
state that we concur in the expediency of su<^ a measure being passed, and that 
we have no remarks to offer on the terms of the Act proposed. 

« I have, &c. 

Bombay, 4 May 1841. f . (signed) E. Perry. 


(No. 1514, of 1841.'-'Judicial Departndent.) , 

PfO® J’ P' Willoughby, Esq. Secrets^ to Govemoient of Bombay, to T. ff. 
No. 38.** MaddocJc, Esq. Secretary to the Government of India, in the Legislative 

Department. 

Sir, 

I AM directed by the Honourable the Governor in Council to acknowledge the 
receipt,of your letter, dated the 5th of April last. No. 43, with its enclosure, and 
to transmit’to you, for the purpose of being laid before the Right honourable the 
Govcrnor'general of India in Council, the accompanying copy of a letter from the 
deputy-ragictef'of'the Sudder Foujdaree Adalut, dated 28th ultimo, comoMtnicat- 
ing the opinion oi the judges of that court in regard to the proposed Act for 
amending the iaw^with vespect to the limitation of suits and summary proceedings. 

I have, Ac. 

(signed) J. P. Willoughby, 

Bombay Castle, a June 1841. Secretary to Government. 


* 


Lcffifii. ("ons. 
la July 1841. 
No. 

Knclo.siuc. 


Marriott, 
Bell, and Gibcriic. 


(No, 9ii3, of 1841.) 

From W. //, Harrison, Esq. Deputy-Register, Bombay, to J. P. E'illoughby, Esq. 

Secretary to Government, Judicial Department. 

Sir, 

I ASt directed to acknowledge the receipt of your letter, dated 24th ultimo, 
transmitting copy of a letter from the Secretary to Government of India in the 
Legislative Department, and of a draft Act tlmrein referred to, for amending the 
law in respect to the limitation of suits and summary proceedings, and requesting 
the judges to submit their opinions apd suggestions upon the provisions of the 
latter, and in reply to forwara.to you the accompanying observations of the court 
on tlte several clauses of the Act. 

Clause 2, the judges observe, does not except actions for penal damages which, 
by clause 11 of this Act, shall be preferred within one year; nor does it except the 
provisions of clause 10. These points are all more clearly provided for in the 
Bouibay»Code. Hereditary ofiBces, such as those of patells coolkurnies, district 
zemindars, &c., and n hich are regarded in this country as even more valuable, 
and are more highly prized than immoveable property, are not excepted from the 
pi ovisioQS of clause 2. This^tbe judges consider particularly objectionable, and as 
contrary to the peculiar habits and feelings of the native community. Sections 
I. 2, 3, 4, of iWuiation V. of 1827, of the Bombay Code, ace in their (pinion 
far preferable to the provisions of both this and die next or 3d clause of thp pro¬ 
posed Act. *, 

Clause 4, Mr. Marriott considers to be a judicious law, an^on. 5 that gentleman 
observes, tliat tu ,make this section apj^lhcabie to the Bombay Coder the ftdlowing 
should be added after the word “ rules,'* in the sixth line, tot the trial of the 

original suits," and the remaining part of the section should be omitted as % as 
" defendant" in the last line but two. 

Mr. Giberne, on danse 4 and 5, consider the practice tif .owr.coiKts .prderable 

to 
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to the provisions of these two clauses. By a circular from the Suder De^anee Act (or amoiuliuj; 
Adawlut it was roled Aat 100 deeisioii should be summarily executed after the 
expiration of one year its date, without first calling upon the opposite party ^ 

to state bis objections, if he had any to ofler; it then rested with the judge to * 

admit or reject Uw^ objections, referrmg in latter case, the applicant th pro¬ 
cedure by action; or if no objectioii existed, directing the execution of the decree, 
by which procedure the parties are spared additional expense and trouble, and the 
debtor is often less lialde to be pressed for immediate payment, most probably 
saved from the claim of further interest, which is linnted by Regulation to the date 
of the decree in the first instance, but which would doubdess be demanded 
bevond that dale. It must be allowed, in the event of a fresh action, moreover, 
a decree is now declared, subject to t^e provisions of Sect. 4 of Regulation V. of 
1827, of the Bombay Code. 

Clause 6. Mr Gibcrne considers Umj provisions of’ the Bombay Regulations iu 
Clauses 3 and 4 of Sect. 8 of Regulation of 1827, more equitable; the term 
“ beyond seas,” can hardly appfy iu the present day to natives of this country, 
wdio, nevertheless, are frequently obliged to absent thenisc^lves for many years in 
distant lands of this peninsula; and the 7th clause of this Act is, that geutleiuan 
thinks, unjust to the heirs of the person I'cferrcd to : the provisions in the above 
quoted section arc mo^ejust. 

Clause 8, Mr. Giberne remarks, apjujars sufficiently provided for in Clause j 
of Sect 1 of Regulation V* of 1S27. 

The judges arc of opinion, on clause 9, that tlic provisions of this clai^e are 
far inferior to the law of the Bombay Code, and particularly on the subjectmdrt* 
gage, which is herein rather obscure. If understood correctly, it is intended that 
no length of time shall be a bar to the rightful owner claiming Im pro|>erty frofti 
his mortgage, but be cannot claim it from a party bolding the property under such 
mortgage ; that is, after a purchaser has held possession for 12 years, believing 
his right and title thereunto absolute and undoubted. It apjfcars to the conn 
that this clause and clause 8 may often run counter to cac/i other in the same 
case ; byway of illustration : suppose // inortgfciges his property (house and lands) 
to lif and goes lo a distant country, li immediately sells it to C; C holds it fur 
upwards of 12 years, recognising 110 other claimant, and believing that he had ^ 
obtained an ab.^olulc right of property, returns alter \ 2 years* absence, and sues 
both ]i and C for liis property j by clauise 9 of the Act, A must be nonsuited, C 
having lieid possession under the mortgage for the space of 12 years without rccog* 
nizing the title of A, having obtained possession under a title mid Jidf believed to 
have conveyed lo him an aBsolute right of property. But by Clause 8 ol’lhis Act, 
the law is in A’s favour, for li had no right to sell the property mortgaged to him 
by A ; and as he concealed this part of die trani-action when selling tlie propertv 
to C, he committed a concealed fi’aud ; hence the latter clause [irovides lor an 
award in favour of A. Judges would be puzzled whicli clause to adopt. 

Clause 10. The judges are of cf|[iinion liuit this is provided lor in a prctcrable 
manner in Sect. 7 of Regulation V. of 1827, and the provisions of clause 2 of the 
above section arc not provided for in 

Clause 11. It appears to the judges that the provisions of this clauw, but rer- 
lirinly those of llie foregoing one, should be excepted in clause 2 of this Act, 
otherwise they run counter to each otlmr. 

Clause J 2. By die provisions of this clause, at* they now stand, in reference tu 
our laws, I am desired to observe, that magistrates will be obliged to hand up for 
trial of the session courts all offences, however trifling, if committed above om 
year from the date of the appearance of the ofl’ender, as magistrate's have not tlie 
power by our Regulations to pardon offenders. This is so evidently objectionable, 
that it caUnot certainly'be intended, and it may l>e presumed that the object is to 
remit the prosecution of offenders coming within tha jurisdiction of the magistrates, 
unless the offenders are brought up within the year after the ^late uii which the 
offence was committed; this, howevj^r, is considei^d very objectionable in main 
points of view; the court would rather allow a disci etton to the magistrates, w hich 
they now do notp#sessby law, either tonroseeute or dismiss sudi cases. 

I'fie judges observe the greater tmaber of tlie provisions of this Act reh^i 
to points aTready governed by tUo laws of the Bombay Code, but to which no allu¬ 
sion has been made; if this or any similar Act is lo be ps^d, the diff erent sectiun v 
of the Boinay Regulations referring to the same points, should bo repealed, 
otbmrise considemUe confusion may be anticipated iu the application of die 
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Act ff.r auendiog different laws. In clause 5 of this Act, some Regaktioas are rekrred to iaappti* 
tfifc cable to this presidency, aud tlic code is not specified. 

Smtb. I have, &c. 

■ Rsimbay, Sudder Dewanee Adalut, (signed) TT. IT. Harrison, 

28 May 1841. Deputy Register. 

(True copy.) 

(signed) J, JP. Willoughby^ ♦ 

Secretary to Govcrnincnt. 


' to tbe Government of the North West Pro- 
Secretary to Goveronient of IncUa^^LegtslaUve 

Sir, 

J iciicial Dcp. I AM directed by the Lieutenant-governor to forward tbe accompanying copy 
of a letter from the register to the Allahabad Court of Sudder Dewany Adawlut, 
dated 21 fit ultimo, expressing the sentiiiicnts of the jud|a^^s on the draft of a 
proposed Act received with your letter, No. 44, of the 5th April. 

2. Witli some slight exceptions, the Court seem generally to approve of tlie 
projectwl law, an opinion in which, as hia Honor cannot concur, be has requested 
me to detail^the following grounds of his dissatisfaction with iBi provisions. 

3. Section i seems to bear upon matters cognizable by Her Majesty's Courts, 
and being of general .application to all the presidencies, bad better be kept 
.‘^ojxirate horn |>roVisions like those in the sequel, to have effect only within the 
teTritory under the (JoiTipuiiy\s couits, within the presidency of Fort William. It 
!s true, that tliere is no limitation in words to the above effect, hut the Ilegulations 

in the following sections are those of Bengal only, and this shows that 
^ presidency to be alone therein intended/ 

4. Sections 2 and 3 fix a term of six and of twelve years, for the entertain¬ 

ment of suits for nioveablo and immoveable property respectively ; but, in the 
former, an exception, ‘‘ for s{>ecial and snfEcient reasons/* is inserted, not in the 
latter. In his Hunor’fi opinion, there can he no argument for ilie exception in 
rill' one case that will not hold good ru thn other; fcr, whatever description of 
property a suit may be, a peremptory order of rejection after so brief a time as 
f.’ven 12 years, will sometimes o}jerate very harshly. The best provision against 
the abuse of any discretion in such a matter, is to direct, as is ilone iu cases of 
revision of judgment, the inferior court to obtain the sanction of its immediate 
superior for acting on the exception. ' 

f). Section 4 would, in tl\e opinion of the Lieutenant-governor, be improved 
hy*making five years instead of one, tjpe period within which a decree may be 
summarily executed. Men in trade, or in service, may often be prevented suing 
out execution for a year, with no fault of theirs. 

(>. Section 5 is one that the people will be slow to apprehend ; that afte 
gaining a decree they are to go the whole process over again, is what, in his 
Honor's opinion, they will account a gratuitous grievance, especially if the term 
of the pixiccding secUon he not prolonged. 

7. Tlie pnwision.s of sections (>, 7, and 8 seem to the Lieutenant-governor to be 
unexceptionable, though he is not quite aw are of the defect in the existing law, 
vvliich they arc required to supply. 

8. In section 9, it appears 4 o his Honor that the first part mi^ht be rendered 
more clear, by leaving out the passage from the 10th line, beginning with, “then 
Midi cause of actioit,’* &c. 8Cc,; or ai least, detaching it from what precedes^ and 
making of it a distinct sentence, beginning, In these cases, such cau^ of 
action,’' &c. 

9. The latter pey tion of this section Hems to tbe Lfeutenant-governor open to 
the objection of mutilating the existing law re^rding mortgeiges. Section 8, 
Ueguiation XV11. of 1806, distinctly provides, tliat no morljgage can foreclose, 
aud no conditional become an absolute side, excepting by the mortgagee applying 
to a court of justice to issue a notice to the mortga^r, or selter, to pay within a 

ycur; 


Coni*. 
J2 July 1841. 

Nc.rn. 


(No. 1131.) 

From J. Thor/iason^Esq, Secretary 
vinces, to 7 ] H. MaddocK Esq. 
Department, Fort William. 
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year ; a mtSiai uletary enactment; dir wted to tlie protectmu of the weak and the Act for feuding 
iniprovident, against the jpowerfol and the crafty. - ' U* regarding 

10. But, by tlic wording of the passage under cdnsideratiou, it seems to be 'he^mitatwn of 
meant that a pSMy having *' <d>tain^ poiiaesnoQ, from a mortgagee, under a title *'"* 

6 onA jyic believed abha^a eolfVefed an absolute right of property,” may not; if he 
hat held for 12 years, be ousted, provided be has not, during that time, recog¬ 
nised the right of the claimanL 

11. His Honor conceives that tbejlprobable working of such a rule may bt- 

tbus employed: A ihortgages hts house, held, or gaixICn, to JS, and departs to 
trade, or in quest of service, to a distant land; us soon as A is gone, Ji goes 
through the iorm of giving a dqed of absolute sale to bis servant, friend, or 
creature, C ; A thrives,' mak|^ money, ahd returns to icdceni his property. He 
fihds it in the real or ostensible possession of V, who, on the strength of the deed 
from B, asserts that he has tiad possession under a title believed to convoy nil 
absolute right, and sets.him at defiance. >4 

12. In«th}8 manner, the olyect of one of the best laws in our stalutu book, 

Regulation XVII. of 1806, will, in his Honor’s opinion, be defeated, and the 
protection which it afforded to the needy, the absent, or the simple; will h<- 
trunsleiTcd to thd wealthy, the settled, and the des^ning. 

13. f^tii^ 12, relating to the administration of criminal justice, appears to 

the Licutoiant-govemor, however expedient in itself, to he out of place where 
it is. “* 

14. Section 13 is, the Lieutenant-governor doubts not, iudispcnsaldc: hut the 
necessity for its insertion presents a strong argument against the wliole draft. 

15. iScetion 14 is, jn bis Honor’s Q)Hnion, a most advisable rule to enact, if, 

what he still hopel^ay nut happen, the diwft to wliich Im secs sukiminy ohjoctious 
should ever (less into a law. * * 

1 iiavc, 

Agra, JI June 1841. , (signed) J. Thmtiatouj 

Secretary to the (lovernnicnt of tht' N. W. I*. 


Aiitract. 

Forwards copy of letter from tlie Sudder Dcwaniiy Aduwlut, containing the 
sentiments of llic judge.s on the draft of proposed Act fur umeiiding the Luii 
regarding the limitation of suits and suiiiinary proi'ecdings. 


(No. 914.) 

From Af. Sruitft, Esq. Ilcgister, Allahabad, to ; 7 . 'J'ltomitsov, Esq. Secretary to the 
Honourable the Lieulenant-gcUernor in the Judicial Department, Nortli-we.Htern 
Provinces, Agra. 


I .A.M directed to acknowledge the receipt of Mr. Edwards’letter, No.‘CH, 
dated 27th ult., .vsking the opinion of the court on the draft of a pro[)osed Act 
for amending the law regarding the limitation of suits and summary procecding.s, 
and to request that you will submit for the consideration of the Honourable the 
Liciitenant-govcnior, the few remarks that suggest themselves to the court as 
foilou.s: * 

2. The objedt of the proposed law and the generality of its provisions appear to 
the court wise and excellent. 


Smtder llswai r.v * 
AdRwIiit, 
Norlh-wcfi 
1‘rovjncfh. 

( I. J^ TltoiiipisOii, 

F. Carrie, hdJ 
jL H - 'J’llOllIJiis, 

Fiwjrs. 

BeDtimeutii tdiDtiri 
cofnmuriit.'ftliFfl ui 

dralt of prD|D»M‘«i 
Act for Miucndini' 

Uio law rcjjaiflinitS 
tlic hmiiation ot 
Kuiu and suiutHirv 
{iroccedinL^H. 


W(^d be atwn^ by the modified Regulations, or 'parts of Regulations, alluded to 
being .specified in.ftie Act. ^ ** 

4, Regarding ,<% enqi^tion fin ’scdlon 2) allowing of ” special ami aullicient 
reas«u.s” being staled on the, face of the decree, the court observe, that the 
.jprdi^g appears too indefinite, and that a more precise statement of what sliould 
pc held to contditutb su^ rei^ps would tend to the moidance of confusion, and 
w inuring of uniformity of {ftactice in the courts. 'Hie court see no objection 
300. c 2 tu 
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A^cf for smemiiag to its beia^ declared that tlio duabilities tpecified is section 6 ritaU eoQStitute the 
tiio iStatwni^ sufficient reason for delay in the Snstitutioa of suits und^ this section. 

>iuiu. ^^5* Mr. Taylor is disposed to donbt whether the provision m aectioo 5, regnrdisg 

. execution of decrees, ouj^t to extend to decrees passed in ex parU devious. 

^ 6, ,Thc wording of section 8, in respect to the dednitioa of ihe tinie wlien the 
right to bring a suit in oases of concealed fraud, shall be deemed to have first 
accrued, seems to Mr. Thompson too indefinite, and the provision of section . 12 
is deemed by the court open to objection, appearing to bold out a temptation 
to resist or evade the magistrates’ process. 

1 have, &c. 

Allahabad, 21 May 1841. (signed) M. Switk, Register. 

(True copy*) 

(signed) ‘X Thomason, ■ 

SecT to the Gov* of the N. W. P. 

'¥ 


(No. 988.) ^ 

f.eci». Cons. From F, J. HalUday, Esq. Secretary to the Government of Bengal, to 

IS .July i84|. Maddock, Esq. Secretary to the Government of India, Jamciu} Depart 

Sir, 

Jiidxitt) Dqi.' I am directed by the Right hon. the Governor of Bengal to request that you 
will submit fornthe consideration and orders of the SuprciAie Government the 
accompanying original letter, No. 2028, from the register of the Sadder Dewanny 
Adawlut, dated the 4th, instant, submitting the court’s remarks and suggestions 
on tlie provisions of the proposed “ Act for amending tlie law with respect to the 
limitation of suit.s and summary proceedings,” the' draft of which accompanied 
your letter. No. 45, dated the 5tn April last, together witli a revised draft framed 
by the court in accordance with those suggestions. 

have, &c. < 

(signed) F. J. HalUday, 

Fort William, 22 June 1841. See” to Gov' of Bengal. 

F.S .—Please to return the original enclosures. 


Legis. Cons. 
IS July 1841. 
No. ;i(). 
Enclosure* 


Sudder Dewanny 
Adawlut. 

Present: H.H. Hat- 
travi C. Tucker, 

K. Lee Wumcr, 
sfiul D. C. Smyth, 
Esters. Judges, and 
J. F. M. Ueid, Esq. 
Temporary Judge. 


(No. 2028.) . 

From J. Ilarxhins, Esq. Register, Fort William, to F. J. HalUday, Esq. Secretary to 

If Government of Bengal, in the Judicial Department, Fort William. 

C-. 

• Sii'i 

I AM directed to acknowledge the receipt of the orders of the Right hon, the 
Governor of Bengal, No. 645, dated 20th April, forwarding a letter (No. 45, 
dated sth January,) from the Secretary to the govemtnent of India in the Legis¬ 
lative Department, together with the draft of a proposed Act for amending the law 
with respect to the limitation of suits and summary proceedings which accom¬ 
panied it, and to request that you will submit the following observations for his 
Lordship’s consideration. 

2. Tljc court suggest that iirsection 2 of the proposed Act, the words “ to be 

written in the decree be substituted for “ stat^ on the face of the decree,” as 
being more easily rendered ihto the native languages. . i 

3. In section’3 the court surest the insertion, after the word “ prohibwd,” 
of •* except for special and suffi^nt reasons, to be inserted in the decree.” 

4. The court observe that by section 2 provision is %iade for the period within _ 
which suits for personal property are to be instituted; and in manner by ‘ 
section 3, in suits for real property; section 5 provides for the period wi^n which 
e.xccution of a decree may be sued out, but no ^toviston is inade regarding the 

"Ijeriod 
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in which » suit is >to be bro^it tar roviviag execatkm of it decsrs^ s^ Act an^iog 
posing tbattiie period laid de«w in section 4 has been exceeded. It tai^ jy*. "*?****% 

be intended by the terms of MCtipo 5, mted in the miurgia,* diet m«i)idiintioni|^{ ^ 

for execution of e deeteeprefened after the expimtioo of n yew, shafl’lie sw^jeet to 
the-niles of limitation tew do«in in seettons 2 and 3, as the vic«m may b^ .for a shall be con*!, 
moveable or itninoveafde property. however, is by no nwmte clew» especialiy <i«iMd ai a luit i»> 

as aecftioii p WaheO no metitioh in the puiod when, in such a com, the cause of to jevivc 
actioB shril be held to bava 'ansen. court are of opinion ^t this point 
should be specially provided for; and that as the merits of the ortfipal dewee 
caapot be unpam^^ the institution of a suit for reviving execution of a decree 
'should be Hi&ite#ui'«U cases to dx years from the date on whieb the decree ceased 
to be susceptible of execution under siction 4 of the Act. 

5. The court are of opinion mat section 6 is unnecessary, as die term “ special 
and snfficient reasons”, in sections 2 and 3 appears to tliem fully to provide for 
the cases of disimlity contemplated by its provisions. The wdi|^ng of the section 
is, moreovei^ rather obscure $ as the effect of it may be, in some instances of dis¬ 
ability, to curtail the periods'of limitations attdWed by sections 2 and 3. Thus, 
for instance, in the event of the cause of action having arisen one year before the 
disability ceased to have effect, the whole term allowed to bring the action might 
be held w only four years instead of six or f2, as already provided. The court 
are folly ^war^that foe terms of the section, taken in consideratton with foe rest 
of the Act, do not necessarily require such a construcUop, the object being to 
grant, in cases of disability, an extension of three years beyond the general qxed 
limitation; but us the law would apply to the courts of the native Judges, i|;|)o, in 
their interpretation of the section, would probably confine foemsclves to its .express 
terms, tlie court consider it desirable that, if enacted, foe phraseology siiould be so, 
clear as not to leave a doubt of its meaning. * • 

ii. I'he court are not able to fwai any opinion of the provisions of section 7, as 
tliey do not clearly understand foe kina of cases which would Uc afl'ected by it. 

Tliey would suggest that the seaftion be omitted. 

7. Tiiey would also suggest that section p be omitted. Tliey consider any 
definition of foe term cause of action” to bo unnecessary, and that.ciues of 
niortg^e should come under foe general law of liniitatiun. 

<S. fiction 12 being wholly foreign to the general subject of tlie Act, shouiil, in 
the opinion of the court, be also omitted. 

9. In the 14th section the court recommend that 12 months be sabstituted for 
six months. 

10. A draft, containing all the alterations suggested by foe court, is herewith 
submitted for the consideration of his Lordship. 


Fort William, 4 June 1841. 


* 1 have, &c. 

(signed) ./. Hawkins, Register. 


% 

Dravt of an Act for amending the Law with respett to the LiinitatiotH.of Suits 

and Summary Proceedings. 

). WiigREAS it U«xp^ent to extend to Jler Majesty’s Supreme Courts within 
the territoriea of the East India Corhpaiiy various ameridments recently made in 
the £og(iajfiitatnie law respecting the limitation of suits: and whereas it is also 
cxpedieot;^p modify foe law with respect to the limitation of suits as administered 
in the conris of tlW East India Company, and to consolidate various enactments 
upon .iJhat atfoyact applicable to different presidenefes: and whereas it is also 
expedient to eo^ som^ provisions for limiting foe'period of certain le^l pro- 
ceediojM with Mforeoce as well to the law of England aji to the Regulations of the 
diffiar^ presideneiei: * * . ^ 

It is fanreby «iimted, that so maeb. of the StatuVes 2 & 3 Will, 4, c. 71, 
3^4 Wiil..4, c. 42,3 A 4>Will. ^ c. 27, as relates to tlie limitation of suits, and 
SO- muob of ,the same aa relafoa to forms of action abolished by*tho8e statutes, or 
anjf of th(9B, si^l be extended to Her Majesty’s Courts within the territories of 
the Indte Company: provid^ always, that wherever in those statutes any 
period if liihited with reference to the time of pa^sinj^the same, tlfe corresoond- 
300, c 3 ' 
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in the present Act shall be six months from the time of passing 

it is licreby ertacted;, that the several of courts the East India Company 
are prohibited, except for dfilieial and sufficient reasons, tO be inserted in the 
decree, from trying any suit other than for the recovery of immoveable property, 
or of some right derived from »ucli proj>erty, or any suit for reviving a decree as 
hereinafter mentioned, if tlie cause of action shall have arisen six years before the 
commcncefnent of such suit. 

3. And it is hereby eoacled, that the courts of the East India Company afore¬ 
said are prohibited, except fortpecial and sufficient reasons, to be inserted m the 
decree, from trying any sOit for the recovery of immoveable pw>|)erty, or for any 
right derived out of snch property, if the cause of action shall have arisen 12 
years before the comnieneement of such suit. 

4. And it is hereby enacted, that no decree of any civil court of. the East 
India Company shall be executed summarily in the manner now prescribed by the 
Regulations, unless application for the same shall have been preferred within the 
period of one year from the date on which the decree may have been passed. 

5. And it is hereby enacted, that ivery application for the execution of a decree 

of any such civil court as aforesaid, preferred after the expiration of one^ear from 
the time of passing thereof, shall be considered as a suit instituted to revive tl)e 
execution of the same, and shall be subject to the rules enacted by Regulation IV. 
•793»' other Regulations in force for receiving, trying, and deciding suits 

declared cognizable by civil courts of judicature, and to the several stamp duties 
prescribed l)y*Clausc 8, Schedule (B.)» Regulation X. of 1829, on the institution of 
suits and Appeals in those courts; provided always, that the several courts of the 
East India Company are prohibited, except for special and sufficient reasons, to he 
insertt^d in the tkcrce, from trying any suit for reviving execution of a tkcrec; 
unlcs.s ibc same be Inought within six years frotn the expiration of the pdSriod 
allowed for suing out execution under section 4 of this Act, and provided that no 
stamp duty or fees, payable by the plaintifF, in any such suit for reviving a decree, 
shall in any ca.se be recoverable from the defentlant; and provided also, Jhat in 
any such suit the defendant shall not be allowed to impugn the mcrit^of the 
original decicu. 

6. And it is hereby enacted, in regard to suits in such civil rouris as uforcaaid, 
that in every case of a concealed fraud; the right to bring a suit sliall be deemed 
to liave brat arisen at anil not l)efor(' tlie time at which such fraud shall, or with 
reasonable diligence might have bf*en first known or discovered. 

7. And it is hereby provided, in regard to suits in such civil courts as aforesaid, 
lhatanv ucknovviedgment in writing, and signed, shall preclude the person signing 
the saine Iroin pleading the aforesaid limitations against tijc party in whose favour 
such acknowledgiiicnl may have been given, except s<i|l’ar as relates to tlie lapse of 
lime after the dale of sueli acknowledgment or the last of such acknowledgments. 

8. And it is hereby enuctcti, ihui all suits for penal damages, brought in any 

such civ^t courts as aforesaid, shall be preferred within one year after the cause ot 
action shall i)ave arisen, and that no period be allowed lor disabilities in such 
cases. ^ 

q. Anti it is lieret)y prnvitletl, that tliis Act shall not extend to any suits for the ■ 
I'ccovery of the public revenue, or for any public right or ciaira whatever. 

10. And it is hereby provided, that all suits thit may be now pending, br that 
may be instituted witliln the period of 12 monitis from the date of the passing of 
this Act, shall be tried aud determined in the same way that they might itai^ been 
at any time h 0 torc the (wssing of this Act. i 

' (.signed^ ** 


Act for fttnCntUng ing period 
the Uw wfearding thereof. 
th6 LirDitutton of 
Suits. ' 2. And 
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■'•t 9 


No. I. 


9 ecret»ry K) tbe^ 


to <$ovei»BMt4CMr InAk, t(o 
i«R Law Cominiti^. 


(No. 88.) 

From F. J. ffm 
J- C. Ct Sutk^^ 

Sir, v.."'-;,. ,, 

I» cootinoation of my letter, No. 64, 
of the 5th A{Hil ls$t, I am dim^d by the 
Governor-general id' CouncU to traafiinit to 
you, for submifsipn to the Law Commis* 
sionei^ the aocoiopoyiagct^s of rapeis 
noted in |he ,Q«airp9,* .coatai(u%.oMar^ 
tions on the draft Act for ataendiiig 

the law with resjioct to the limitation of suits and summary vroceodingii. 


CidHi.., 

iQt-i. 

, K«. 37 * 

Dep. 

• L«ter frcm ** HvnsursMe of die Auprone C<si»rt c 

Madrai.diUad *7 Apru 1^1. 
from ditto it doled 4 Mw 1841. 

„ from Soorotory Govominaiit of mt 
1S41, with fiaoloiiiro. 

„ froai Socreta^ OovmmiMUtt of Ifortk West Provinces, date 

W SI June 1841. widi fiauhieure. 

. „ from Secretary Ciovrromeirt of Bengnl, dated sa 
1844, Enclosure. 


oinbny, dated e 'Suo 


Jun 


Fort WUiam, 
13 July 1841. 


1 have, &c. 

(signed) F. J. HaBday, 

Officiatiag Secretary to Govei'ninent of India. 




^ (No. 490-) 

From U.Chtmkff Esq. Chici Secretary to Government, Fort St George, to Imw. Cons. 

T, //. Maddock, Esq. Secretary to the Government of Indie. . 9 ® July, 1841. 

No. 17. 

Sir, * . 

Wixn reference to your letter of the 5U1 of April last, No. 4a, the Legula-^ Judina! Dep. 
live Department, 1 am directed by Uie Eight bon. the Governor in Couneil to traits-' 
mil, for the information of the Governmeut of India, the accompanying copy ,of 
one from the judges of the Sudder Udalut, dated the 38th tilt., No. 78, cuntain- 
ingi^hcir uliservations on tlie pipvisions of the proposctl Act for uimniding the law 
svith resjKict to the limitation of suits and summary pi'ocecdings. 

2 . Tb<! judges suj;^i;est, that- as the draft Act appears intended to apply to the 
districts under the three presidencies, all allusion to the local Code of Bengal, 
uliich’is inapplicable to the territoritvs under Madras and Bombay, be omitted; 
and they also observe that the expression “absence beyond seas,”acem8 objection- 
ublc, as" it would scarcely ever include pilgrimages of Hindoos, which arc the most 
frequent cause.s of prolonged absence from home. 

1 have, Ac. 

Fort St. George, (signctl) If. Chamicr, Chief Secretary. 

-July 1841. , , 


.(No. 78.) 

From W. Douglas, Esq. Register Sudder and Foujtlaree Udalut, Fort St, George, 
to the Chief Secre,tary to Government. 

Sir, " % 

Para. 1. With reference to the draft Act in the Gazette of the 27th April 
last, respecting flic limitation of suits, I am directed by the Court of Sudder and 
Fomdarce UMlut to su^ek that, as it appears intended to apply tp the di.stricts 
unuer all the three premeocies, ell allusion to tlic local Code of Bengal, which is 
inapplicable todhe territories under JVIudraa end Bombay, be omitted, by leaving 
out in section 5 the following words: “The rules enacted by Regulation IV. 1793, 
and,” and fay insorting the words “ existing law,” instead of Clause 8, Section B., 
Regulation A.'* 1816." 

3. The cxprtfmiiop “absence beyond was,” strikes the court ^ objcciiouable, 
because' it would scarcely ever iiKlude pilgrimages of Hindoos, which arc peihaps 
the most ik'quant c^pralodgeil absence from honi.ig. 

(sig'ned) W. Douglas, 

Sodder and Foujdaree Udalut Register's Office, Register. ' 

28 June »8#. 

(A true copy.) 

' 1 $. ' 

^ (s^ed) AT. CSwwicr, Chief Secretary 

30 ^^ C A ■'Jd- 


Lcrjb, CoTih. 
jG July iHau 
Nof i«. 

Itfunc, 
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No. 1. 

Act fbr a^nemUng 
ti^e rcMrdif^^ 
tKsr Limitaeloo pf 

is, ConajjP' 
• 2 (i July 1841. 
ISo. Kj. 

legislative Dep. 


Cons. 

•21 Mapch^84a. 
No, aG. 

I rotn Ml. Score* 
lury lyi^dfioclcj 
dated April ami 
tiGlh .Iply 1841. 


prcfacrip 

IMLI. 




. (No. loi.) 

From F. J. HaUiday, £aq. O^iaaog Secretary to Gdvemaimt of lodia, to 
J,. C. C. Sutherltmd^^Btq^ l^cretary Indian Law Coatioissian. 

Wirri reference to my letter, No. 65, of the 6ai'Aprii last, and sutiseqiient dates, 
1 have the bononr, dtrection of the Ri^t hoti. the Governor«generat in CSoun- 
cil, to transmit to you, for submission to Uie Law Commission, tw accon^iany^iiig 
copy of a communication from the Chief «Secretary tO the Government of Fort 
St. George, No. 490, dated the 3d instant, contaioiog observations of the judges 
of the Sudder Adawlut at th«‘ presidency on tlie prop<»^ Act for amending the 
law with respect to tho^jimitation of suits iu>d sauunary proceedings. 

1 have, &e. 

Fort William, (signed) F. J. IMlidty, 

^ July 1841. Officiating ^retary to Government of India. 


To the Right honourable the Earl of Auckland, c. c.b. Govifrnor-gcneral of 

India, in Council. 

In pursuance of the mstruclions of your Lwdship in CoOncil we have considered 
the“proposed Act for amending the law with respect to the limitation of,suits, and 
having been led to examine the subject generally, we have now the lionour to 
report thereupon, and to submit the rules which, with a few formal alterations, 
we design to introduce in the codes, the preparation of which is entrust^ to the 
Law Commission. We have put those rules in the shape of an Act, with a view to 
their being brought into early operation, if your Loixlship in Council sliall approve 
of the principles and provisions wc recommend. 

Your Lordsiiip in Council will {lerccive that we propose to introduce positive as 
well as negative prescription. By tbp former a title is acquired by long posses¬ 
sion ; by ibe latter, sometimes only the right to bring an action is barred, some¬ 
times also the title is extinguished, by long dispossession. Positive prescription is 
not recognised by the Codes of Bengal and- Madras; negative prescription is recog¬ 
nised,.but only as precluding the institution of suits. By the Bombay Code, pre¬ 
scription is recognised as conveying " a sufficient right of property.” 

By the English law positive prescrijition is allowed only in respect of incorporeal 
hereditaments, but long possession or enjoyment is protected by the rules lor tlie 
limitation of actions; and by a late .statute it i.s provided, in respect of real pro¬ 
perty, that at the determination of the period limited for bringing an action the 
right and title of the owner shall be extinguished. 

Although the negative prescription created by rules of limitation, by preventing 
actions for the ix-covcry of property from persons who have bad adverse-possession 
for a certain time, secures the occupants in their possession, it yet leaves the pro¬ 
perty in an anonmlous and undetermined state. The law takes away the remedy 
of the party »'liose right it still admit.*!, and protects the interest of the party in 
possession, while it refuses to acknowledge any right in him. Hence a variety of 
(lidicult and perplexing ((uestions may arise.»With a view to impart a more uniform 
and .simple character to the law, and to obviate the uncertainties which are'‘apt to 
proceed from separating rights from remediesi we propose to allow , a positive 
prescription in respect of all corporeal pri^rty, moveable as wdl as immoveable,^ 
and incorporeal rights derived out of or affecting immoveable property and beredi- 
liiiy ollices, by wliich a title shall be ac^ired by uninterrupted • possession or 
enjoyniciit for a certain time, provided that in theVease of propeity and. offices, 
possession shall have been held, mediately or imnicdiately, as by virtue <rf a pro- 
prietury right,dt being explained that violent dispossession remedied by the inter- 
])osition of authority shallmet be deemed an interruption within the meaning of die 
Act. Aqd iurther, w itli«cspect to ri|hts derived ouf pf Or afibeting Immoveable 
property, we propose, in favour of the owner of such property, that th^ shaJI lw 
extinguished by Misuse for a certain time. A special provision to this effect-appeals 
to be necessary from die nature of the case. For‘\s the rights in question are 
rights in re a/Jend, the owner of the property affected could not lutnself acquire tbem 
by possession or enjoyment, and the object is^ really to exoner-fito the property 
from the charges or servitudes to which it was ilubject under such rights emstir^ in 
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* another party. For instance, a r%bt of vny or a right to Ught over the land to B 
might be acquired by A under the general role of positive pre9c|il|>tioiiyte propose, 
bet if each a right sliould faedismed by A for tlie period of peMoripti'oni Jt^eoeld 
not be said to ^ tnmtfonred to JB; It is necesaii^, ther^iref to eatinguidt the 
right of A in order to exonerate the land of B, 

Hie framers of die statute S & 3 Wilt. 4, c. y i, have apparendy not thot^t it 
right' to deviate so.for from the ^iglish notion of tide by prescription as consHlera- 
tions of convenience aeem to us to recommend. 

According to the Bnglish notion in its parity, the possession or enjoyment which 
gives title by prescription ought to have no assignable beginning, and no end ; that 
is to say, it shonld occupy, or be heh} to occupy, die whole of time douti to the 
present moment This notitm is so for modified by the statute, that now the pos¬ 
session or eujo^ent may have a beginning, but even now it roust not have an 
end ; for by the fourth section, “ each of the rcsiicctive periods of years liercin- 
before mentioned shall he deemed and tahett to be the period mixt lieforc apme 
suit or action wherein the claim or matter to which such period may relate ^all 
have been or shall be brought into question.” Ihc section then provides tlmt 
nothing shall he deemed an interruption unless it shall have been acquiesced-in fur 
one year. 

So that even now- no length of enjoyment will give a title to a way, (for example,) 
as indefeasible as a title by grant, for every title to a way by prescription founded 
upon uninterrupted enjoyment for any length of time, may always ^ defeateti by 
an interruption of one year; whereas the principle suggested by a regard to con¬ 
venience seems to us to be that a title once gained' by,prescription should not be 
lost, until in the case of corporeal hereditaments, u title by pi^cription to the same 
subject matter is gained by some other person, or iu tlie case of incorporeal here- * 
ditamehts, until the time provided in general for exonerating the propel^/ afi'ected 
thereby shall have elapsed. In other words, that a title by.prescriplioii should bo 
as indefeasible as any other title. * 

Since no riglit otiier than a right to an incor|>oreul hereditament can be oequirod 
by prcscri{>tion according to English law, this deviation from wluit seems to us the 
principle recommended by coiiveuicnce is comparatively unin>|H>rtant; but us we 
allow a title to land to be acquired by prescription, very absurd consequences 
would follow if we adopted the same doctrine. If a man who had accjuired a title 
to land by 1 3 years’ possession could lose his title by one. year’s interruption, 
there would he reclaimed and cultivated land without any lawful owner. It is 
worth remarking, too, that the principle for which we contend has been applied liy 
l.ord Chief Justice Tindul to that presumption of a seisin in ice whicii arises, 
according to English Jaw, from 20 years’ possession, which presumjdiqfi supplies iu 
some degrt!e the place of prescription. 

In the case of ZJoc deni. Harding v. Cooke, 7 Bingham, 34(>, the Chief Jusiiee 
thus expresses himself—“In this case it was proved that the elder Harding and 
his son held llie premises for 23 yedrs, und during that time received and increased 
the rent, |n unequivocal act of ownership foum which the law presumes u scisen in 
fee. 'llhe father died seised, and the lessor of the plaintiil' is the only son who is 
shown to have survived him. That would be enough, even in a writ, 0^,right, to 
cull on tiie tenant to establish a stroiiger claim. It is aduiitlcd on the par(<of the 
defendant that tiiis would have been |ufficieiu if the ejectment had txieii brought 
witlun^a yeor or two after the lessor of the plaintiil' had been out of pus.icssiou ; 
but if two years would not have preponderated against the lessor of the plaintiil, 

I cannot see why any period short of 20 years should be supposed to raise a 
counter presumption sUiRcient to outweigh the presumption arising from the lirst 
20 years.” In this case the defendant had lieeu 10 years in itossession. 

With respect to allmatte^to wbi% positive prescyiptiou is not applicable, we 
propose to allow a negative prescription by barring suits after the lapse of a certain ' 
time, and extinguishing the right of the party who might have, brougiit a suit 
within the time limited^ « • 

The period of positive prescription for.;||te acquisitictu of a title wlii^h we pro¬ 
pose with respect to tniinoyeable property and licreditary offices, viz., 12 years, is 1 
Ibeeatne as is now applicable by the rules of limitation iu the cojles of Bengal ami 
Madras to suits for such propdirty, &c.rend os is proposed to be applied to such suits 
generally by the draft A^ read in Council, and published on the April <841. 
The limiterion applicable^ to suebev suits by the Bombay Code is 30 years, it 
was fonneriy the same es foat fixed by the codes of Eleng^l and Madras. The 
30X D extension 
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Actjr^>ih«fl4iftg 'extension from 12 to 30 year# was made in 1823, no rcasoO to ttiiok 

regardijp the period of limitation which has been observed from the first estabiishmeot 
courts in the presidencies of Bengal and Madras has been found in pr^tiee 
' to be too contracted, or that there are any peculiar circumstances which fender it 

# advisable to allow a longer period for the acquisition of rights of the same kind in 
the presidency of Bombay, 

The {>eriofl of positive prescription which we propose with respect to moveable 
property is six years, the same as the period of limitation proposed in ifie pub¬ 
lished draft Act, to be applied generally to suits other than for immoveable pro¬ 
perty, and which we recommend to be applied to the generality of suits for debts 
and damages. As the mere fact of |> 03 $cssian already gives a riglit in respect to 
moveable property until an adverse title shall be proved, and sometimes against an 
adverse title, we have introduced u proviso that the proposed prescription shall not 
be construed to uft'cct rights now arising from periods of negative prescription. 

B|r the existing codes of Bengal^ and Madras, there is only one t>eriod of limi¬ 
tation, viz. 12 years, for all sorts of suits, with exception in the Bengal Regula¬ 
tions of suits for jiciialties and penal damages, and suits against the awards of the 
revenue authorities in matters of rent, whicli arc limited to one year. By the 
Binnbay Codo suits for damages on account of injury to the person and reputation, 
and for the recovery of the privileges of caste, are limited to one year; and suits 
fur debts not founded upon or supported by writings, and for damages other than 
those above specified, are limited to six years. All other suits, except suits for the 
reo<wcry of iminoveabU' property, are limited to 12 years. 

The* published draft Act, as we have remarked, reduces the limitation to be 
applied to ull suits other than for immoveable property to six year|^ except wsuits 
for penal (lamtiges, which are recpiired to be prosecuted within one year. 

:.inutauon oi siiith, 'Vc proposc three periods* of limitation for suits other than for property and 
.r i;< i;;iirive prc. figlits, .suhjoct to positive prescription, vi/, 12 years, six years, and one year. 

There is <ady one class of suits, for the prosccuticm of which we propose to allow 
so long a period as J 2 years, viz. suits for the recovery of legacies. It sejoms to 
be advisable to allow un extraordinary latitude in such cases, because legatees miiy 
often remain in ignorance of the bequests made to them without there being any 
reason to infer laches on their part, since executors arc under no obligation to seek 
them out and apprise them of the benefit they have become entitled to. We may 
observe that by the English statute 3 & 4 Will. 4, c. 27, .sect. 40, the longest period 
of limitation, 20 years, is allowed for suits for tite recovery of legacies, as for the 
recovery of lands and for money charged upon lands. It will 1)6 remarked that the 
period of limitation we propose in the case of legacies is the same its the period of 
positive prescription for immoveable property. In case of legacies being withheld 
by means of concealed fraud, the* general provision in regard to tiie remedy for 
wrongs done by such means will bo applicable. 

We liiivc adopted the limitation of six years us the general rule for suits for debt 
;uul damages, conforming to the publislied draft, in making no difference between 
debts upon s[)ecialiy and debts upon simple contract. But we think it^advisablc 
to contract the limitation to one year in regard to suits for wages and hire, and for 
the recovery of simple debts for supplies and accommodations furnished in the ex¬ 
pectation ol prompt payment, and usually diseharged monthly or at shorter periods. 
We follow the Bombay Code in recommending that the limitation of one year be 
also to suits for damages on account of injuries to the person ana repu¬ 
tation, including in the latter, defamation by libel as well as words spoken. The 
English law makes a difference in the liinitatioa for actions for libel, and for actions 
for words .spoken, but wc Udieve that the former are usbally brought within the 
tiuK^ prescribed for the latter, and that the c^c is considered suspicious when the 
action is brought at a later period.j’ '$ 

T'herc is no special limitation in the Regulations of Madras and Bombay for 
suits f >r the recovery of penal damages and penalties. We follow the published 
draft ill applying the limitation of one year prescribed by the Bengal Code to all 
suits of ihi& nature, whiclr.can be brcfUght in the ordinary civil courts under the 

i existing 

'I - ^ -r - 

An extt'usion is ullo-.v.U s^ccialiy in rasped ol'iniils for real property in cases of fraatl or vioienee, 
by Ue^ulatiou II. ot 

■f Suits in the ccde^uvsiical coun< for defamatory wortk must be commeuced vithio six .moatlts; 
aiui In the cnniinu) courts iuiorm.atiOn^ for libel will nut be grunted unless app{io|||br wilfhm Uie next 
icrm. 



1NJ>U^ UWt 

No I 

existing Eegulationa of the fXfml pr^Mjkocios, Iti* to!»« obaerye<l|« bowWerl ketfo 

timt the p^n^uke ex{Hre$i}y |w«s««ihiM ia the Regolatioos aj* $hie8y for ‘ > «|!w * 

agwast tiKs revmoe Htw* and the lew* ndetbg to dietmc^ whK^, goner^je' 

epeekiog, ere not leeowi^e in the civil courts, bat efp ei^udice^ 1:^ the 

^emie etitboritiea, or in the erioHoel dcpertmeat. By the Bengal Bcg^tdaticNw, 

in sosto cases, the period limited for recovery of penalties sayadicable by the * y 

revenue auilmrities n mntined to six months. To prosecutt^ of penidties 

adjudicahle by the magistrates and revenne officers, the limitation of one year 

will he applicable under the provisions which we have introduced in sect. 17, 

unless where a shorter period is specially prescribed by any existing law. 

The nummary decisions of the civil courts on claims arising incidentaUy in the 
execution of process for the satisfectibn of decrees are open to the same course of 

S )eftJ as decisions in regular suits—aud after all, tire same claims may be brought 
ore the courts for further investigation and adjudication in regular suits. To 
these suits, there is at present no special limitation by the llcgulatioim of any of 
the presidencies. ^ We are inclined to think it advisable that some rule shouM be 
prescribed to bring suph cases to a final settlement without delay. T^at we 
would suggest for consideration is, that after a summary inquiry has been made, 
and a decision passed upon it, the party dissatisfied should be barred of his remedy 
if he does not institute a regular suit within the period of one year, to be reckoned 
from the date of the first decision, or of the decision in appeal, if an appeal has 
been preferred. This appears to be expedient in order that the suspenso of the 
party in whose favour the court’s summary award has been given may be ^rly 
terminated, and that he may bo eltbcr assured in the possession wbicti bg holds 
under that award, or warned to defend it against a definite claim. 

We retalii%t’ provision of the Bengal Code which assigns thevume period of .Jlcg.VUi.of 1831, 
limitation to regular suits brought to contest.the summary awards of liie revenue 
authorities in matters connected widi arrears or exactions (if i-ent. By the hladras ilrg. v. of «8sa, 
Code an appeal is open to the zillah judge by regular suit from tbc decision of the »' <;■ Jt!. 
revenue authorities in such cases; but the time allowed for instituting such suit is 
only 30 days. By the Bombay Code the collector is vtsted with civil cognizance rUg.,\Vll.ofi8J7, 
in the first instance of all disputes regarding rent, and pmcccds in su^ cases chap. 8. " 

according to the rules prescribed for the ciyd courts in the trial of regulnr suits. 

I’roin the tiecisions of the collector a regular appeal lies to the zulali judge 
within 1)0 days. The proposed provision will therefore not be applicable in tin; 

Boinbay presidency. Nor do we intend to supersede the present rule' in the 
Madras presidency. Wo mean that one year should be tlic ninximum )K>riod of 
limitation for suits of this description; but we would leave undisturbed for the 

I wesent any shorter periods of limitation Uiut may be proscribed by existing 
togulations. 

It will be observed tliat we have introduced a provision to thi.s effect., Imving a ...i, 
general rcfiirence to all the limitations projwscd. Under its opeiatiuii tiie special 
rule of the Madras Code just adverted to, will ho maintained ; as well as anotlier 
which appears to be of sufficient importance to be noticwl fKirlicularly, whereby 
persons confined by collectors for arrears of revenue which they-deny to be justly 
due, arc at liberty to jirosccute die collector,;, Init are required to instjtule then 
action within three months. 

Lastly, wc have brought under the limitation of one year suits founded on the 
right of pre>eniption. We think it "proper that a right of this kind should bt 
asserted prompdy, or be considered as foregone. 

% Under the proposed rules of prescription, in order to make a prescriptive title Ihilir, o I'Msa.jt- 
in opposition to any other title that may be proved, it will be necessary to .show 
that the possession was adverse thereto; and in the case of incorporeal righl.S; 
prescription will not lake effect if the enjoyment shall have betij permitted by 
express consent or agreement in writing. ' 

As to what shall be aermunted adverse possession, and from what )x*riods, in 
difi'erent cases, the commencement of it shall Ijc reckoned, some directions un 
given, which jfierhaps will be sufficient for the general f^iidancc of the courts. 

To secure rights in tttnainder, it will be observed, tliat wc have prodded tiiai 
prtecription shall not be allowed on the ground of jiosifcssion against a title whic h 
shall have accrued after the possession commenced, but from the lime at which 
the title accrued. 

In the case ^ property piiichaaed bond Jide for valuable consideration from a 
trustee, or frolf a depositary, or mortgagee, or from a party who shall fiavc 
$ 09 . 2 acquired 
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acquired it by a concealed frauds vip propose to alloa* jpves^^toa in favour of the 
purchaser to run in the last case from the lime of the nrst acquiailioti^ in the other 

__ oases from the time of the acquisition by purchase. The stat ^ & 4 Will. 4» cl 27, 

Sec. 26 compared likewise makes a distinction in favour of thd purchaser of property 4Cmtred by a 
irith section 25. concealed fraud, sujpposing him to have dealt in the matter bond^e, The ground 
of the distinction is the presumption, that under the circumstances supposed, the 
purchaser had no reason to suspect any defect in the title of the seller, Itol on tjbe 
contrary, every reason to believe it to be good and sufScient, from possession having 
been taken without opposition, and held independently without challenge; whereas 
the purchaser from a trustee, Ac. might by due diligence discover the nature of the 
interest under which the seller bad occupied,^ and so learn that his possession had 
not been adverse. 

In the Case of trust property, we do not allow a prescriptive title to be acquired 
by possession for any length of time, except as above by a bond jide purchaser for 
valuable consideration. 

It will 6c observed that wc have provided, that a title prescripfiou shall be 
acquired by the uninterrupted possession of moveable property, for 30 years, and of 
immoveable property for (>o years, by or through a mortgagee or depositary, unless 
a written acknowledgment 01 the tide of the mortgagor or depositor shall iiave 
bcM;u given in the meantime. After much deliberation we have come to the con¬ 
clusion that it is advisable to recognize possession for such lengthened periods as 
extinguishing the rights of the mortgagors or depositors, unless care shall have 
been taken to preserve them by obtaining an express acknowledgment from the 
parties in possession. The former owners having so lot^g neglected to redeem 
their property, an# having omitted to secure their right iu this n^ner, may be 
* considered, to nave virtually abandoned it, and we think it expedient that a new 
ownership should then be established of course in the actual possessors. We may 
observe that sec^. 28 of the statute 3 & 4 Will. 4, c. 27, bars a mortgagor after 20 
years from the time the mortgagee took {lossessiou, when there has been no inter¬ 
mediate acknowledgment in writing of the tnoi tgagor’s title. We have gone upon 
the same principle, hut we think the habits of the people in this country in respect 
to mortgajges would be loo violently interfered with by the time for redeeming 
them being contracted to so short a [>eriod. 

With respect to property of which possession has been acquired by a concealed 
fraud, we have followed the principle of section 8 of the published draft, which 
corresponds with that of sect 26 of the statute 3 8c 4 Will. 4^ c. 27, in providing 
that the possession shall not be deemed adverse to tlie party having a lawful title 
until tlie time when the fraud might with reasonable diligence Imve been dis¬ 
covered by*him ; and we have conformed to tiie statute also in allowing exception 
from this rule, when the possession has passed from the fraudulent party to a bond 
Jide purchaser. We have gone beyond the statute in allowing a furtlier exception 
in favour of a party not privy to the fraud, who has succeeded to it by inheritance 
or devise. The codes of Bengal and Bombay both admit the principle of pro¬ 
tecting a person in possession of property under a title acquired bond ftde^ notwith¬ 
standing fraud on the part of the (lerson from wliom it was acquired. The Bengal 
Code extends the privilege to any “ f|}r title believed to have conveyed a right of 
possession and property,’' besides title inheritance, purchase and fair dona¬ 
tion” which are particularly specified. Tne Bombay Code allows it to any “ title 
believed to be good/’ This code further allows a title by prescription to tbe fraudu¬ 
lent i>arty, by possession for a period double the ordinary term* The Madras , 
Code has no special provision for cases of fraud. We think that the protection we 
propose may pro()crly be allowed to tbe heir or devisee coming into possessipii by 
the death of the fraudulent party, but as properly denied to any one acquiring 
possession from him by donation, or in any way without valuable cousideraUon 
(.luring his life. We arc aw are that donation among Hindoos is a common umde 
of disposing of property, iu auticiji^tion of death, but it would not be easy to dis¬ 
tinguish cases of this kinef,; tkud the object nuiy be effected, if the proposed dis 
position is not contrary toMaw, by meaus of a testamentary paper, j ^ 

The |urovisions referred to in the statute, and also in the code® Bengal add 
Bombay, are couffued to immoveable property. We see no reason for this restric¬ 
tion, ami the pimisions we propose ou this subject us well as those regarding^, 
trusts, deposits, and mortgages above noticed, are intended to be aj^liod to property 
of all kinds. V 

- The 
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The g«t»niil rule laid dowo is^ tliat^ the peri|id of IhittHktkMt «ppiieB^ to every SidM ofUiDieniot 
ca» sbadl be redcooed from imi time the cause of action eroacr. ,, 

WHh respect to suits for the recoveiy of legacies mid dobitii w« have provided ^ ,, 

that where written acknowledgmmits* have }»en given., ^pevmeotst made <m 
account of principal or interest, a new period of iintitmioa ^^1 be reckoned from 
the date of the acknowiedgment or payment. With respeet to snits foit balances 
upon account current between tnmchaots and traders, it is directed that the linii* 
tation shall be reckoned from the close of the year in tlie accounts of which Utere ^ 
is the last entry indicating a continuance of mutual dealings. 

In suits for damages for wrong done by a concealed fraud, it is provided that 
the cause of ection shall be deemed to have arisen at the time such fraud was or 
might have been discovered. 

We propose that in computing the periods of prescription, positive and nega> Exceptions frani 
live, the time shall be excluded during which, in tlie former case, any pmty entitled •••««■»•«» oi pre- 
to interrupt the possession upon which a prescriptive title is claimed, in the latter 
case the pqfty desiring to bring a suit, or any party through whom he o^iins shall Lcount or tU!<abil 
have been under the di^bilitv of infancy of unsouudness of mind, or shall have tics, 
been absent, subject to the following restrictive conditions, viz. that the time ex¬ 
cluded by reason of infancy and unsoundness of mind shall not exceed 18 years; 
and that the time excluded by reason of absence shall not exceed five years, and 
that the absence shall be continuous from the time the title accrued or the cause of 
action arose; aud with respect to suits of the kinds described in clause i, section 9, 
excepting suits for penal damages, in which we think the limitation should n^ver 
be relaxw, that the time excluded for any such cause shall not exceeil five ^ears. 

By the published draft, an exception from the- prescribed limitations is allowed 
^for disabi1ity%oin infancy, idiotcy, lunacy, or absence beyond leas^at the time the, 
cause of action arose, in the person then entitled to sue, but not fur disability in 
any person afterwards entitled to sue in succession to him.^ The period of three 
years is allowed for bringing a suit, after the j,»crson to whom thts right shall Imvo 
first accrued shall have cca-scd to he under any such disahilitj', or shall have died, 
whichever shall have first happened, with a proviso that disability by reason of 
absence shall not be admissible beyond 20 years. 

By the codes of Bengal and Madras exception is allowed on accoint of the 
minority of the ciaiiuant or “ other good and .sufficient cause.’’ The Bombay (’odo 
makes such allowance only for minority, or continued insanity. 

We have thought it proper to specify the causes for w'hicb exception from tlie 
rules of pre.scription shall be allowed, and not to leavo any discretion to the courts. 

We see no reason to provide for any other but those we have s(>ecified. The rules 
we propose, it will be ‘observed, provide for natural disabilities occurring suc¬ 
cessively to parties successively interested, subject to the restriction of u maximum 
period beyond which no allowance is to be made. 

Absence is allowed to bar prescription, positive and negative, but for no longer 
time than five years over the stated period, and only, when the party first entitled 
to interrupt possession, or to bring a suit, was absent at the time the title accrued, 
or the cause of action arose, and continued absent for the whole time claimed. The 
absence must lie out of the Company’s territories, the territories contiguous, and 
the island of Ceylon, instead of beyond seat as it stands in the published draft. 

It would not be expedient to allow abscjgce merely out of the Company’s territories 
to bar prescription, and we think it is not too strict to deny the proposed indul¬ 
gence to persons who have resided anywhere’ within the contiguous territories or 
ti. the adjacent island of Ceylon, while they have been out of the limits of the 
Company’s dmuinion. Allowing five years for ab.sence, the periods of prescrip¬ 
tion tor the .acquisition of property will be extended to 17 and 11 years, and for 
barring suits to-17, it, and 6 years; and we do not think it reasonable that they 
should be longer protracted for such a cause, whic|j generally depends more or 
less on the will. a 

It will be oliserved, that we have provided that in computing the {leriod of 
positive prescripiioa in regard to movcalda property* and of negative prescriptinii 
in regard to all soHs, the time shall be excluded during which the party claiming 
prqscriptioa, i(jir the defendant .in.a suit, shall have been absent out oi the terri- 
. • tones 

"iT 

* Atroidingto see. 10 of tire pablitked draft Act. 

1 Act 3 4 f 4 Will. 4, c. 4a, *ec. 5. 

goo. D 3, 
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Act for afpi0i\ciing tories of the East Iiuita Company, The absence of the peraoipt Ea^Tuig sadvei’se 
possession of immoveable propl^y need not prevent a pik^y entkled to the 
property from taking the neceiwy steps to recover it, as the aha^t party must 

’. nave a locid represen^jative; but nothing generally co^ be done 'in such a pre^ 

^amciU for tlie recovery of moveable property in tlic possession of the absentee, 
dr of debts or damages for which lie may be liaijjJe: hence arises the necessity 
for tlie provision proposed. In such cases the difficulty arises from the party 
^ being beyond the reach of process, and therefore allowance must be made for his 
absence when lje has been out of the Company's territories, although he may liave 
been residing within the contiguous territories, or tlic island of Ceylon. 

Further, we propose that, in computing the fieriod for the ac<fuisition of a title 
by prescription, the time sliall be excluded during which a suit brought borid fidt 
to interrupt the possession shall liave been pending, and shall have been diligently 
prosecuted, in any court of judicature, which from detect of jurisdiction or other 
cause shall have been unable to decide upon it, or shall have passed a decision, 
which oiijjjappeul shall imve been annulled for such cause ; and a coyesponding 
provision is proposed in respect to the computation of the period of limitation 
under such circunislances. 

I'ollowing the principle of sextion 34 of the Act 3 & 4 Will. 4, clause 27, we 
have introduced in section 15, a provision to extinguish the right when the legal 
remedy is barred by the limitations projKibed to be enacted. 

We propose to Mulislitutc the provisions in section 23 for that containctl in 
sectmn 12, of the published draft. It w ill be observed that we mean them to be 
applied to ofi’ences punishable by a magistrate or justice of the peace, by fine 
only, which will i^jbrace penalties for breaci)es of the revenue laws in cases 
cognisable hy \lic magistrates, and also ofi'cnces of the same nature cognisable by. 
officers oWevenue, intending to include under this designation officers of the salt, 
0[)iuni, and abkarry departments. 

We jjfive not ’thought it advisable to introduce into this draft a provision cor¬ 
responding with section 5 of tlie published draft, by which it is proposed “ that 
every aj>plication for tlie execution of a decree preferred alter the expiration of 
one year from the lime of passing thereof, shall be considered as a suit,” and 
subjeet to the rules for regular suits, and the stamp duties chargeable ther(‘on. 
Wc luwe no information to lead us to believe that laches often occurs^ on the }>art 
of decree liolders in respect to execution, when there are visible means by whkrli 
to obtain satisfaction of the judgment in tJieir favour, and without such laches it 
may be deemed hard to sul^ect them indiscriminately to heavy costs, when upon 
the diftcovery of mea«s after the lapse of a year tliey come to the courts for 
assistance to make them available. It occurs to us, however, that it may be 
proper to fix a certnia period of years after w hich process of execution shall not 
he allowed by the courts. 

Hut ilie consiiicratious upon which this seepis to be advisable belong properly 
to tlie subject of insolvency wliicli w c are now investigating, and in submitting our 
views on that subject we shall state them fully. 

itfti It will be observed, tliai tJie draft Act now submitted is mi intended to have 

(’ourts. forcc iu rcspcct of fu'operty situated or being within the local limits of the juris¬ 
diction of any of Her Majesty s Supreme Courts, or of suits or actions in those 
courts. It is tliought to be A'cry <h’sirable,**ho\vevcr, that the periods of limitation 
or negative prescription, should be the same both for causes subjet:t to the juris¬ 
diction of Her Majesty’s courts, and for causes subject to the jurisdiction of the 
courts of the East India Company throughout the British territories in India, and 
that the rules should be assimilated os nearly as circumstances will admit, 
cspoci;)IIy in respect of the allowance to be made for disabilities; and it appears 
to ns that the present opportunity Jiiight be conveniently taken to effect this 
important obj(‘ct. # 

M'ith respect to actions in Her Majesty s courts in which Hindoos or Maho- 
medaiKs are parties, if i\\o case falls within the exception of 21 Gao* 3, c. 70. 
sect. 17, which provides’that questions of ‘inheritance and succession/" and 
nuilters of contract and dealing,” shall be governed by Hindoo law when the 
ponies arc liiuddos, and by Malionudan law w hen the parties are Mahomedans, 
it has been recc.|utly decided bj the Supreme Courts at Calcutta apd Madras that 

Morton’s Reports, limitations of the English law do nut apply to them, ItscemOo be expedient 

p. 345. * to apply a definite and common rule to such cases, and it apjpcilb to us that tfie 
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most wili be Aat whkki« to go^mn tbte iSkt luiti tbe like f)artie{i^ in 
the coims of th^ East lodW 

By the Englidls laws at present in force in Her Majc^^y^s conrts, and by the 
new laws propc^d to bartended l6 thetn, the ordinary jieriod^ of UmitAticm for 
personal actions, or actibna npon contracts, and for \^ironga, irt which parties ire 
not Himloos or MahOmedans,^s six years, as propoaed in Our scheme for the 
majority of actions of the same description in the courts of the East India 
Company. 

The f^rsonal actions proposed by us to be broxi^it under the limitation of six 
years, for which a longer period is specially allowed by English law, are 4 

• 1. Actions of covenant or debt ufton any bond or otlior specialty. 

2. Of debt or mrtjdciaj^ upon any recognisance. 

3. Of dci:>t for arrearages of rent upon ah indenture or tlemise. 

4. Por recovery of monry^secured by any mortgage, judgment, or lien, or 
otherwise (^barged upon or payable out 01 any land, or rent, or legacies 

We have thought it advisable to avoid the distinction of debts upbn spccialti<!fs 
not hitherto recognised by the laws administered in the Company's courts in the 
presidencies of Bengal and Madras, considering the general provision in our draft, 
w hereby written acknowledgments will l>ar the Timitatioii, to be sufficient and best 
suited to this country. We may here observe, that in England, at the time wljen 
the distinction in favour of s|>eciallics arose, altnoRl every written inatrumeut wag 
under seal, and was a specialty. We are not aware that there is any serious 
objection to afjplying the limitution ol' six years to Her Majesty's courts,•as well 
as to the Conijiany's courts, with respect to the special cuuaea of action above 
described, subjeok to the said general pi’ovteion by which the pcritid can be ex-' 
tended from time to time by agreement between the parties- With regard to the 
bonds which are in u.«e among natives, it appears tiiat Supremo ('fiurt at 

Calcutta does not regard tiiem as specialties, but a^s simple contraVts only, because 
they are not under seal. 

ilh respect to tlie actions upon contracts, and fur wrongs to wJiich by our 
scheme the limitation of one year is proposed lo be applied, the limitation of the 
English law in vij^ous. With regard to the siiiiple debts, which wc propose to 
bring under this snort limitation, the common limitation of six years applies; wliile 
for actions for assault, and other personal injuric?^, the period liniiteci is four years, 
uuii for defamatory words, and for penalties or penal dunmges, two years. 

Shorter periods of limitation are prescribed l)y particular statutes in respect of 
particular wrongs, of winch any that may be in force in Incli#might remaiain force, 
unde^ a provision similai* to sedk 13 of our draft* 

For the recovery of legacies, the longest jieriod of limitation is allowed by the 
Englisli law*, as it is by our draft. If the maximum we have proposed i« adopted, 
it will be 12 years instead of 20. 

With respect to actions and suits for real property, the peribd of limitation pre¬ 
scribed by the .stat. 3 it 4 Will. 4, c.27, intended lo be extended to Her Majesty's 
courts in India, is 20 years. 

The stat. 2 & 3 Will. 4, c. 7I1, also intended lo be extended, enacts that no 
claim to any right of common, or other profit, or t>cnc(it from, or upon any land 
which ha.s Ijcea enjoyed by the cloimanc without interruption for 30 year-^, sliall 
be defeated ‘‘by showing only that suill righ^ profit, or benefit, was fir.st taken 
or enjoyed at any time prior to sucli period of 3 (j yoiirsand that when .sueli right, 
profit, or benefit, shall have been enjoyed for do years, the right thereto sitall he 
deemed absolute and indefeasible," unless it was so enjoyed inicltT a wTilten agree¬ 
ment. Thi« statute contains a stmilur provision regarding ways a»>d odH*r < ase- 
inents, water-courses, uud water, with a difference ip tlie periods of limitution, 
livhich are 20 tmd 40 years respectively. • 

We think it would be convenient that the period of uninterrupted enjoyment, 
which is to give a good title to these incori)ored hereditaments, should be the same 
as Uje period of adversie jx>sseasion of corporeal heiedkwrigjnls which is to bar the 
actions and the rights of all persons out of ptxsscs.sion. 

In regard to lise Umitatibh to be applied to suits relating tg real property, it 
j^oefi not appear to us that the English law is reconmiemkd by any peculiar fitness 
to the state of at^h property in Inma; and when the law^ which isnittow observcfl in 
Her Majesty's j^urts is about to b 4 modified, it seems to be deserving of conside- 
ralion whether, instead of .simply extending the late Englisli statutes to tin rn, it 
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Act for amending would not be l>ctter to adopt the period of limitation which ba^ been in force 
die Law regarding tlirougliout the greater part of India from the first esiablishmcut of the Company s 
*^°^*^*^ courts, if not to ^ivc a title by prescription, upon the ground of uninterrupted 
possession, for the same period, according to our schenw% Of this alternative, the 
latter course wc think preferable, and seeing that the Act 3 & 4 Will. 4, c. 27, 
has gone the length of extinguishing the free-existing right and title when a suit 
lias not been brought against the party iu possession within the period of limitation, 
by which, practically, the possessor acquires an indefeasible right, for most pur¬ 
poses equivalent to a proprietory title ; and Cdtisidering that the reasons which led 
the ]x‘gi«Iature to do so, must appear to require that a complete title should be 
created, we hoi>e that Her Majesty s judges,•whom your Lordship in Council will 
probably consult, will be disposed to concur with us, and if this principle be adopted 
with respect to immoveable propt'rty, we do not apprehend that there will be any 
objection to applying it also to moveable property. 

A considerable diflerence betw een the scheme we have proposed, and .the rules 
of the English law, will be found in the excefitions for disabilities. Thb period of 
20 years, limited by the 3 ik 4 VV^'iH. 4, c. 27, for actions relating to real property, 
is capable of enlargement in case of disability in the person first entitled to bring 
the action, but not beyoiaJ 40 years, and no further time is allowed for a succession 
of disabilities. The maximum period to which the ordinary time of prescription 
may be extended by our scheme is 30 years, whicli may include disabilities in 
successive parties. Wc take 18 years, the longest period of minoritylspecified in 
the existing Regulations, as a standard for the extreme extension, which is only two 
years short of the extreme extension allowed by the Englixsh law*. By allowing 
for di^iubilities in successive parties within the maxiinuin period of 30 years, w'c 
*tiiink wc provide better against occasional injustice, than if wc allowed a maximum 
of 40 years in the case of a party being under a disability at the time when the 
cause of action arose,* or according to our view when the title first accrued/but 
admitted of no lurthcr extension in the event of his being succeeded by a person 
also under a disability; as for example, a lunatic father succeeded by a minor or 
lunatic son. In such a case, under the Englisii law, the limitation would run from 
the death of the father, and if that event occurred immediately after the right 
accrued to him, the right of the son, notwillistanding his disabjhity, might be for 
ever lost by an adverse possession of little more than 20 years, whereas by our rule 
it could not be lost under such circumstances by an adverse possession of less than 
30 years. 

Another tlilfeicncc is, that we do not admit coverture as a disability; it appears 
to us to be unnecessary. 

A furtluT diflerence will be found iu the exception on account of absence, ^^hich 
wc pul upon a distinct fooling as a disability, depeudmg more or less upon the 
will. e think we have made a sufficient allowance for this disability, under all 
orclinaiy circumstaiu es, in permitting the periods of prescription to be extended 
for five years. M e do not think it necessary to provide for successive dLsabilitics 
by reason of absence. 

According to our scheme, the same rules will govern the exceptions to be admitted 
in suits other than for immoveable property, but by the Englisii law tliere appears 
to be no maximum period of iimilalion in respect of personal actions in cases of 
disability. It would seeiii that, however long the disability may have continued, 
the party who may havo hcon prevented by it from bringing his action, is at liberty 
to sue at any time within the period of limitation after the cessation of such dis¬ 
ability. \\*e do not see reason for this distinction between actions for real property 
and other actions. 

VV’o arc of opinion, that if the periods of iimitaiion be made the same for suits 
in Her Majesty’s courts and tiiose of the East India Company, the rules regarding 
disabilities should be also assimilated; otherwise the desired object W"ill be partly 
frustralcil, and there will remain a discrepancy, which will be inconveatent. For 
instance, a party entitled to .^states within and without the limits of any of Her 
Majesty's courts, miglijt, ^dth respect to Uie portion of his property situated 
witiioui such limits, find his title extinct, while with respect to that situated witbin 
them it remuimxi >a[id. Such incongruities we Utink it highly expedient to put 
an end to. ^ ^ 

If after consulting Her Majesty's judges, your Lordship in Council should be 
of opinion that it is advisable to make the provisions of draft Act herewith 
submitted, upplicablo to Her Majesty’s courts, so far as^we hare recommended, we 
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shall be prepared to modify and extiend the draft accordh^y, or to frame a separate 
Act fof that purpose, as may appear to be most convenient. 

We submit this our Report tor the consideration of your Lordship in Council. 

(signed) J, Arnos. JD* EBotL 

India Law Commission» ^ C, //, Cameron. JfiT, Borradaik. 

26 February 1842. F. MiUett. 


AN ACT concerning the Acquirement and Extinction of Rights by Prescription, 
in the Territories subject to the Government of the East India C^ompany, with- 
out the Local Jurisdiction of Her Majesty's Courts at Calcutta, Madras, and 
Bombay, and in the Straits Settlements ; and for the Limitation of Suits in the 
Coork^f the East India Company. 

Sect. 1. It is hereby enacted, that, subject to the exceptions hereinafter men* 
tioued, a title by prescription shall be acquired in respect of property, i m^veable 
and immoveable, and hereditary offices, by uninterrupted [Kwsaessioni mediate or~ 
immediate, as proprietor, fo ^»ix years, in the case of movable prony rtv. and for 
12 years i^he case of /RSIuWeahTo property^and hereditary offices; provided 
that if anyfmier title be proved, the possession shall have been adverse thereto; 
and provided that nothing herein contained shall be construed to affect any right 
arising from possession of moveable properly now recognised by law. • 

Sect. 2. And it is hereby enacted, that in the case of any tmnefils, iibortios, or 
privileges derived out of, or affecting any immoveable property wliich^ shall have 
been enjojccl without interruption for 12 years, a right to the enjoyment thereof 
agaiin^t the owner of the property sbali be acquired by prescription, subject to the 
exceptions hereinafter mentioned, unless such benefits, lil>ertjes, < 5 r privileges shall 
have been enjoyed by some consent or agreement expressly given or made for 
that purpose by some deed (»r writing. 

Sect, 3. And it is hereby enacted, that when a right to any sueli benefits, liber¬ 
ties, or privileges ps aforesaid, whether acquired by prescription or otherwise, *4^11 
have been disused for 12 years, the right shall be extinguished. 

Sect. 4. And it is hereby enacted, that wlien a party shall have been forcibly 
dispossessed of iniuioveable property, or shall have been prevented from enjoying 
some benefit, liberty, or privilege derived out of, or affecting immoveable pro¬ 
perty, and shall have applied within the time limited by any law now in force, or 
within one month, to tlie proper authority for assistance to recover the possession 
or tiie use theroofr and sha|| have recovered the same, the period during \vliicii his 
possession or enjoyment was interrupted in such manner .shall not he considered an 
interruption within the meaning of tjiis Act. 

Sect. 5. And it is hereby enacted, that when the possession upon wliicb a title bv 
prescription is claimed shall have been acquired by the deprivation of another 
party who was previously in possession, or in opposition to a title which had 
accrued, but upon which possession bad not been taken, or imving been taken 
had been previously interrupted, it shall l>e deemed adverse in respect of the (larty 
so deprived of possession, and of any one claiming in the saute right, or in respect 
of the parties interested in the said title^ as the case may be, from the titne at which 
the possession actually commenced ; and that when an adverse title sltall have ac¬ 
crued after the possession was acquired, the possession .shall be deemed adverse to 
the parties interested therein from the time at which sncli title accrued. 

Sect. 6. And it is hereby enacted, that possession acquired by a bond fide pur¬ 
chaser for valuable consideration from a trustee, or from a depositary or mortgagee, 
shall be deemed adverse to the mortj^agor or depositor, or bcDclicial owner under' 
the trust, from the time of the acquisition by purchase. 

Sect. 7. And it is hereby enacted, that a title by prescjription shall be acquired 
by |x>ssession by or through a depositary or mortgagee which shall have continued 
without interruption for 30 years tn the case of moveable property, and fio years 
in Uie case of immoveable property, unless in the meantime an (acknowledgement 
ot the title of the mortgagor or depositor, or of liLs right of redemption, siiall have 
been given to 1^ or some person claiming bis interest, in writii^, signed by the 
mortgagee or di^titary, or the person claiming tiirough him, in wliich case pre* 
scnption shall not take effect until possession shall have been bad without inter- 
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ruption fcwr 30 or 60 ycars^ as the property niay be moveable or immoveable, from 
the date of such acknowledgment 

Sect. 8. And it is hereby enacted, that in the case of a concealed fraud by which 
a party shall have been deprived of any property, llic possession thereof shall not 
be deemed adverse to the party entitled until the time at which such fraud sliall, 
or with reasonable diligence might, have been first known by him, except when it 
slmllhavc been ac(|uired by a bon/i Jidt purchaser for a valuable consideration, or 
IV hen a party sliall have succeeded to it by inheritance or devise j in the former 
ease, adverse possession shall be deemed to have commenced from the time 
that tlie ])arty entitled was deprived of the property by means of such fraud; in 
the latter, from the Ume of the succcs.sion ^ provided it shall not appear that the 
jiarty to whom the possession devolved assisted in the commission of the fraud, or 
at the time he entered into possession knew, or had reason to believe, tluitthe fraud 
iiad been committed. , 

Sect. (). And it is hereby enacted, that when a party having a riglW to any 
estate or interest in reversion or remainder shall have become entitled €0 the same 
in possession by reason of any forfeiture or breach of condition, but shall have 
^waived4p‘> ^^ction to recover thercufion, pos8e.ssion shall not be deemed adverse to 
him, or any {»arty claiming in the same right, until the determination of the pre¬ 
vious right 

Sect. ]0. And it is hereby enacted, th at suits other tEan for proper^ and figh ta 
to which tho above rules are applicable skail not be admitted in the cOTrts of judi- 
catufe of the East India Company, except as hereinafter provided, unless llicy arc 
jnstitut^d respectively within the jicriods specified in tlie following section; 

Sect. 11.— i§l. Within one year from the time the cause of action arose : 

Suits, tor penal damages or pecuniary penalties or forfeitures, for the breach 
of any law or regulation: 

Suits for (lamugcs'for injury to the person and personal property, or to the re¬ 
putation : 

Suits for debt for wages of servants, artizans, and lal)Our(Ts; /or hire of ahi- 
nials and vi liiclcs ; for retail supplies of victuals and urticle.s of daily con¬ 
sumption ; for tavern bills and bills for board and lodging, and for lodging 
only; for the rent of buildings; and on any other account subject by 
establislicd custom to settlement by the month, or a shorter period; 

Suits to alter or set aside summary ilecisions or orders of the ordinary courts 
of jiHlicalurc; 

Suits to alter or set aside summary awards hy collectors and other officers of 
revenue in disputes regarding arrears and exactions of rent: 

Suits founded on llic right of pre-emption in cases to be governed by a law 
or usag(' whicli recognises such right. sj 

j(l. Within six years from the time the cause of action arose : 

All suits for (iehis and damages upon coiftracts, or for wrongs, other tlian arc 
licscrihed in clause 1 of this section, and for the enforcement of contracts. 


jd. Within ij ycars^^from tlie time the cause of aclioa arose: 

Suits for the recovery of legacies. 

Sect. 12. Provided, tliat suits against trustees shall not be liarred by any length 
of lime. 

Sect- 13. And provided, that where by any law a shorter period is specially pre- 
scriheii for the institution of a particular suit, the limitation so prescribed shall 
still be observed, notwithstanding tliis action. 

Seel, jip—1st. And it is hereby enacted, with respect to suits for the recovery 
of legacies and for debts, that if an acknowledgement shall have been made 
by tlie party liable within the period of limitation applicable to the case, 
eithf 1 by writing, sigircd by him, or by part payment or part sadsfaction on 
account of principal or interest due thereon, then a new period of limitation 
shall be reckoned, according to the nature of tlie case, from the date of such 
acknowledgment or*payment or satisfaction. 

2 iL Provided, that if there be two or more parties liable, no one of them shall 
be cbargeij^blc by reason only of a written acknowledgtneni made or signed 
by any other. 

Sect. 13. And it is hereby enacted, that in suits for balances uwu accounts cur- 
renl between mejcbants aud traders who have had mutual dealin^^ the period of 
limitation siiall be computed from the close of the year in the accounts of which 
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there i:> the last entrj'^ mdicatiug the continuance of miituai dealings, reckoning the 
year as it is reckoned in the acoemots. 

Sect. i6. And it is hereby enacted* that in suits for damages for wrong done by 
a concealed fraud* the cause of action shall be deemed to have first arisen af the 
time at which such fraud shall, or with reasonable diligence might, haye been first 
known by the party wronged. 

Sect. 17. And it is hereby enacted, that in computing the periods of prescription 
specified in sections 1 and 2, the time shall be excluded during which some piurty 
entitled to interrupt the possession or enjoyment shall have been under the dis* 
ability of infancy, or unsoundness of mind, or siiall have l>een absent out of the 
territories of the East India Company and the contiguous territories, and the 
Island of Ceylon, provided that no longer time than 18 years shall be excluded on 
account of any such disability, and no longer time than five years on account of 
such absence, and provided that the absence shall have been continuous from the 
time ll^ title accrued. 

Sect« And it is hereby enacted, that in computing the |>eriod oiprescriptiou 
specified in section 1 in tlie case of moveable property, the time shall he excluded 
during which the party in possession shall have bwn absent out of the terfitories of 
the East India C'ompany. 

Sect 10. And it is hereby enacted, that in comiaiting the periods of prescrifKion 
specified in sections 1 and 2, the time shall be excluded during which any suit 
brought band Jide to interrupt the possession shall have been pending, and sliall 
have been diligently prosecuted hi any court of judicature, which, from defect of 
jurisdiction, or other cause, shall have been unable to decide upon it, or shall*liave 
passed u decision which shall have been annulled on appeal for such cause. 

Sect. JO. And it is hereby enacted, that the provision of »cction^3 shall not liave^ 
effect when ilic party entitled to use the benefits, liberties, or privilogps tluircin 
referitd to shall have been under any of the disabilities specified in section 17, 
exccjjt as subject to the provisions contained in that sectiofi. * 

Sect. ji. And it hereby enacted, that in computing the periods of limitation 
spcf.ified in section 11, the lime shall be exclud(?tf during whieii l!ie cliiiinaiit, or any 
person throijgii whom he claims, shall have been under the ilihubdity of infancy or 
Linsouniiness of 'mind ; provided, in respect of the suits described iu clauses 2 and 3 
of the said section, that no longer time than iS years shall be so excluded ; and in 
respi’ct of tli(* suits specified in clause x of the same section, excepting suits ioi 
penal danxages, that no longer time than five years shall be so excluded ; provided 
further, that suits fur penal damages sluill never he admitted after the expiration of 
one year. ^ 

Sect. 2 J, And it is hereby enacted, that in all suits described in section 11, ( xccjii 
suits for penal damages, when the claimant, or the pci*son tlimugh whom lie claims, 
shall have been absent out of the territories of the East India Company and tiie 
contiguous territories, and the Island of Ceylon, at the time the cause of action 
arose, and shall have continued so/bscnl, the time of such conLinued al»senc:e shall 
be excluded in computing the prescribed period of limitation, provided that no 
loMer time tlian five years .shall be so excluded, 

‘^ect. 23. And it is hereby enacted, that in all suits deicjibed in section 11, tla. 
time during wliich the defendant shall have been absent out of the territories of 
the East India Company .shall 1 j<; excluded in computing the prescrihtxl perioil of 
limitation. 

Sect. 24. And it is hereby enacted, that in computing the period of liinitatioi! 
applicable to any case, the time shall be excluded during which the claimant, or 
the person through whom be claims, shall have been engaged in prosecuting a suit 
upon the same cause of action against the same party, or some party whom he r*'- 
presents, bond Jide and with due diligence, in any court of judicature, which from 
defect of JurisdictioD, or otlier cause, shall liave bcefi unable to decide upon it, or 
shall have passed a decision which, on appeal, shall have been aurrullcd for anv 
such cause. 

Sect. 25. And it is hereby enaOted, that vthen by the provisiorrs of this Act \i 
person is barred from bringing a suit for the recovery of any legacy, debt, or 
damages, his right to the legacy, debt, or damages, for w^hich a suit might have been 
brought by him but for those provisions, shall be extinguished unless such right is 
secured by some mortgage, pledge, or lien. 

Sect. aC. AnA it is hereby enacted, that no complaint or information shall he 
proceeded upon by any magistrate or justice of ttiC peace against any person for 
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Aa for Mounding any oiTencc punishable by fine only, or by any officer of revenue against any per- 
^ ^ son liable to any penalty or forfeiture, unless such complaint or information shall 

^ have lieen received within one year from the commission of the act charged, or 
- V. - - - within any shorter period that may be proscribed by any existing law for preferring 
such complaint or information. 

Sect. 27. And it is hereby provided, that this Act shall not be construed to 
aflfect the i)rovisJons of Section 10, Regulation XIX. 1703, extended to Cuttack 
by Section 24, Regulation XIL 1805, Section 10, Regulation XLI. 1795, and 
Section b. Regulation XXXI. 1803; extended to tlie territories ceded by Dowlut 
Kao Scindiah and the Pei&liwah by Section 21, Regulation VIII. 1805, of the 
Bengal Code. 

Sect. 28. And it is hereby provided, that tWs Act shall not extend to any public 
j)roperty or right, nor to any suits for the recovery of the public revenue, or for 
any public claim whatever. 

Sect. 29. And it is hereby enacted, that all suits that may be now pend^ing, or 
that may be^nstituted within the period of six months from the date of passing 
of this Act, shall be tried and determined os if this Act had not [)een passed. 

Sect. 30. And it is hereby enacted, llmtthe provisions of this Act concerning the 
acquisition and extinction of rights shall not be of force in respect of any property 
situated or being within the local jurisdiction of Her Majesty's supreme courLs at 
Calcutta, Madras, and Bombay, and of the Recorder’s court in the Straits of 
Malacca, and that the rules of limitation contained in this Act shall not be applied 
10 any suits or actions in those courts. 


Fort William, Legislative Department, the 21st March 1842. 
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The following Draft of a j)roposcd Act \vas read in Council for the first time on 

the 21st March 1842. 

ACT, No. — of 1 842. 

As Act concerning the Acquirement and Extinction of Rights by Prescription in 
the Territories subject to the Government of the East India Company, without 
the Local Jurisdiction of Her Majesty’s Courts at Calcutta, Madras, and 
Bomlmy, and in the Straits Settlements; and for the I.imitation of Suits in the 
Courts of the East India Company. 

Sect. i. It is hereby |;jnacted, that, subject to the exceptions hereinafter men¬ 
tioned, u title by prescription shall acquired in respect of property, moveable 
and immoveable, and hereditary offices, by uninlerrupted possession, mediate or 
immediate, as [)roprietor, for six years, in the case of moveable property, and for 
I 2 years in the ca.se of immoveable property hereditary offices; provided that 
if any other title be proved, the possession shall have been adverse thereto ; and 
provided that nothing herein contained shall berxonstrued to affect any right arising 
from possession of moveable property now recognised by law. ^ 

Sect. 2. And it is hereby enacted, that in the case of any benefits, liberties, or 
privileges, derived out of, or affecting any immoveable property which shall have 
been enjoyed without interruption fur 12 years, a right to the enjoyment thereof 
against the owner of the property shall Ijc acquired by prescription, subject to tlie 
exceptions hereinafter mentioned, unless such benefits, liberties, or privileges, 
.^hull have been enjoyed by some consent or agreement expressly given or made 
for that purnosc by some deed or writing. 

Sect. 3. And it is licn'by enacted, that wlicn a right to any such benefits, liber¬ 
ties, or privileges as aforesaid, wbethcr acquired by prescription or otherwise, 
shall liJive been disused for I2*ycars, the right shall be extinguished. 

Sect. 4. And it is licreby enacted, that when u party shall have been forcibly 
clispo.sses8cd of immoveable property, or shall have been prevented from enjoying 
some benefit, liberty, or privilege derived out of or affecting immoveable property, 
and shall liave applied w ithin the time limited by any law now in force, or within 
one month, to the proper authority for assistance to recover the possession or the 
use tliereof, and shall have recovered the'feame, the period during which his pos¬ 
session or enjoyaieui was interrupted in such manner shall not be considered an 
interruption w ithin the meaning of this Act. 

Sect. 5* 
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Sect. 5. And it is herdjy enacted, that when the possession upon which at title 
by prescription is claimed .shall have been acquired by the deprivatioii of anotlier 
party who was previously in possession, or in opp^ition to a title which had 
accrued, but upon which possession had not been taken, or having; tieen taken bad 
been previously interrupt^, it shall be deemed adverse in respect of the party so 
deprived of possession, and of any one claitniug in the same right, or in respect of 
the parties interested in the said titles as the case may be. irom tlie time at which 
the possession actually commenced; and tliat when an adverse title shall have 
accrued after the possession was acquired, the possession shall be deemed adverse 
to the parlies interested therein from the time at which such title accrued. 

Sect. b. And it is liereby enacted, that possession acquired by a htmA fidc pur- 
ciiaser for valuable consideration fronen trustee, Or from a depositary or mortgagee, 
shall be deemed adverse to the mortgagor or depositor, or beneficial owner under 
the trust, 1‘rom the time of the acquisition by purchase. 

Seel. 7. And it is hereby cnactetl, that a title by pi’cscriplion shall be actjuired 
by possosejpn by or through a depositary or mortgagee, which shall havil^ continued 
without interruption for 30 years in tiie case of moveable properly, and bo years 
in the case of immoveable property, unless in the meantime an acknowledgment 
of the title of the mortgagor or depositor, or of his right of redemption, shall have 
been given to him, or some peraon claiming liis interest, in writing, signed by llm 
mortgagee or depositary, or the person claiming through him, in which case pre¬ 
scription shall not lake eflect until possession shall have been had without inter¬ 
ruption for 30 or bo years, as tlic property may be moveable or immoveable, lyom 
the date of .such acknowledgment. ^ 

Sect. 8. And it is hereby enacted, that in the case of a concealed fraud by which 
a party shall have been deprived of any projierty, the possession tltgreof shall not 
be deemed adverse to the party entitled until the time at wliich such fraud shall, 
or with reasonable diligence might, have been first known by him, except when it 
shall liave been acquired by a hondJidc purchaser for a valuable iiqnsideration, or 
wlicn a party .shall have succeeded to it by inheritance or devise; in the former 
ease, ndv( 3 rsc possession shall be deemed to have commenced from the time that 
the party entitled was deprived of the properly by irieaiis of such fraud; in the 
latter, from the time of the succession; provided it shall not appear that the party 
to whom the possession devolved assist^ in the commission of the fraud, or at 
the time be tinlercd into possession kncw% or had reason to believe, that the fraud 
bad been committed. 

Sect. 9. And it is hereby enacted, tliat when a party having a right to any 
estate or interest in reversion or remainder shall have become entitled to Uie same 
in possession by reason of any forfeiture or breach of condition, but shall have 
waived his action to recover thereupon, pos.session shall not be deemed adverse to 
him, or any parly plaiming iu the same right, until the determination of tlie 
previous right- 

Sect. 10. And it is hereby enacte(^[ that suits other tlian for property and rights 
to which the above rules arc applicable shall not be admitted in the courts of 
jud^ature of the East India Company, except as hereinafter provided, unless they 
are instituted respectively within fhe period specified in the following section. 

Sect. 11.—1st. Within one year from the lime the cause of action arose : 

Suits for penal damages .or pecuniary penalties or forfeitpres, for the breach 
of any law or regulation ; 

Suits for damage lor injui^ to ll^e person and pprsonal property,^ or to the 
reputation C 

Suits for debt, on account of wages of seryant^ artiyans,,and lahourcjrfi ; for 
hire of aniiQ^s and vehicles; for retail supplies of victuals and articles of 
daily consumption; for tavern bills ^d bills for bojird and lodging* and 
for lodging only^ for the rept of building ;*and on any other account 
subject, by established custoqo to settlemcnf by^he month, or 41 shprter 
period: " , • * 

Suits to rfiter or set aside summary decisions or orders of the ordinary courts 
of j udicature: 

Suits to alter or set aside summaiy awards by collectors and other officers of 
revenue in disputes regarding arrears and exactions^uf rent: 

Suits founded on the right of pre-emption in cases to be gov'crned by a law 
or usige which recognises such right. 
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2(j. Within .six years from the time the cau::»c of action arose : 

All suits for debts and damages upon contracts, or for wongs, other than 
arc described in clause i of this section, and for the enforcement of 
contracts. 

3d. Within 12 years from the time the cause of action arose : 

Suits for the recovery of legacies. 

Sect. 12. Provided, that suits against trustees shall not be barred by any longtli 
of time. 

Sect. 13. And provided, that where by any law a shorter period is speciaJly 
|>rcscrih(‘(l for the institution of a particular suit, the limitation so prescribed shall 
still he observc<l, notwithstanding this Act. * 

f>!cct. 14.— 1st. And it is hereby enacted, with respect to suits for the recovery 
of legacies and for debts, that if an acknowledgment shall have been made 
by the party liable within the period of limitation applicable to the ca.se, 
either by writing signed by him, or by part payment or part sati>#action on 
account of principal or interest due thereon, then a new period of limita¬ 
tion shall lie reckoned, according to the nature of the case, from the date of 
sucli acknou lodgment or jiaymcni or satisfaction. 

2(1. Jfrovided, that if there he two or more parties liable, no one of them 
shall be chargeable by reason only of a written acknow ledgment made or 
signed by any other. 

Sect. 15. And it Is hereby enacted, that in suits for balances upon accounts 
cuiT(;nt,hetween merchants and traders who have had mutual dealings, the period 
of limitation shall he computed from the close of the year in the accounts of which 
. there is the last entry indicating the continuance of mutual dealings, reckoning 
the year cjt it is reckoned in the accounts. 

Sect. ifi. And it is hert^by enacted, that in suits for damages for wrong done 
l)y a concealed fraud, the cause of action shall be de(?iucd to have hrst arisen at 
lh(’ tinu' at wlu'ch such fraud shall, or with reasonable diligence might. hav(' been 
first known by the party wronged. 

S(.'ct. 17. And it is luTcby enacted, that in computing the periods of prescription 
sp(icili<*d in sections \ and 2, the time shall be excluded during w hich some party 
entitled to iiUtirrupt the possession or enjoyment simll hav«jbeen under the disability 
of infancy, or unsoundness of mind, or shall have been absent but of the terri¬ 
tories of the East India Company and the contiguous territories, and tiie Island of 
(kylon, provi(l(Ml that no longer time than 18 years shall be excluded on account 
of any such disability, and no longer time than live years on account of sucb 
ubsenco, and provided that tlic absence shall have ban continuous from the time 
the title accrued. 

Sect. iK. And it is hereby enucled, that in computing th^ period of prescrip¬ 
tion specified in section i, in the case of moveable property, the time shall be 
excludt'd (luring which the party in possess!oif^hall have been absent out of the 
territories of th(' F.ast India Company. 

Sect. i(). And it is hereby enacted, that in computing the periods of prescrip¬ 
tion specified in sections j and 2, the time shall be excluded,^ during which any 
suit brought hondjitic to interrupt the possession shall have been pending, and 
shall have been diligently prosecuted in any court of judicature, which, from defect 
6f jurisdiction, or other cause, shall have been unable to decide upon it, or shall 
have passed a decision which shall have been annulled on appeal for any such 
cause. ♦ 

Sect. 20. And it is hereby enacted, that the provision of section.3 shall not have 
eifeet when the pasrly entitled, to use the liencfits, liberties, ,or privileges therein 
reierred to, shall have been under any of tho disabilities specified in section 17, 
except as subject to the provisions contained in that section. 

Sei t. 21, And it is heyeby enacted, that in computing the periods of limitation 
specified in section \ i the tiftie shall be excluded during which the claimant, or any 
person through whom he cjafms, shall have been under the disability of infancy or 
unsoundness of mind ; provided, in respect of the suits described in clauses 2 or 3 
of the suid section, that no longer time than 18 years shall be so excluded ; and 
in respect of the !suits specified in clause 1 of the same section, excepting suits for 
penal damages, that no longer time than five years shall be so excluiled; provided, 
further, that suits for penal damagcis shall never be admitted after expiration 
of one year. 


Sect. 22. 
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i^ct. 22- A ad it is hereby enected, that in all suits described io sccliou n, ex- Act im amcndiaiif 
eept suits for peoal damages, when tlw clainmut, or the person through whom he 
claims, shall have been absent out of the territories of the East Iaclla Company 

and the contiguous territories, and the Island of Oylon, at the time the cauhc; of „.. ., 

action arose, and shall have continued so absent, the time of such continued 
absence shall Im: excluded in computing tlie prescribtxi period of linutalion, pro¬ 
vided that no longer time than five years shall be so excluded 

Sect. 23. Ami it is hereby enacteil, that iu all suits described in section ii, the 
time during which tlie defendant shall have been abvSeiit out of the territories of 
the East li^ia Company sliall be excluded in couiputiiig the prescribed jKJriod ot 
limitation. » 

Sect. 24. And it i.s hereby enacted, that in computiug the period of limilalion 
applicable to suiy case, the tidie shall be excluded during which the claimani, 
or the person through whom he claims, shall have U'Cii engaged in prcmecutiug a 
suit upon the same cause, of action against the same party, or some party wlunn 
be represents, l?on// Jidc and witlt due diligence, in any court of judicature, whici), 
from defect of jurisdiction, or other cause, shall liavc been unable to decide upon 
it, or shall have passed a decision which, on appeal, sliail have been annulled for 
any such cause. 

Sect. 25. Ami it is hereby enactcil, tliat when by the provisions of tliis Act a 
person is barred from bringing a suit for the recovery of any legacy, debi, or 
damages, his right to tlie legacy, debt, or damageji, I'or which a suit might bavi* been 
brought by him but for those provisions, ^^hall be extinguislicd unlcs.s such right, is 
secured by some mortgage, pledge, or liein 

Sect. ifi. And it is hereby enacted, that no complaint or iulbr^ation shall be ^ 
proceeded upon by any magistrate or justice of the peace against any^gersou for * 
any olVeiice punishable by fine only, or by any officer of revenue against any p(?rson 
liable to any penalty or forfeiture, unless such complaint or*inrunpiiUon slndJ have 
L>cca received williiu one year from the coinniissiuii of the act charged, or within 
any shorter period that may be prescribed by any existing law /hr prelerring such 
roinjdajnt or inhjrmitlion, 

Se( t, 1*7. An<i il is hereby provided, that this Art .siuili not he construed to 
affect tlie provisions of Section 10, Regulation XIX. 17p3, extended to t, ultuelv 
by Stclion 24,’^Regulation Xll. 1805, Sd:tion 10, Regulation XLl. i/p.*,', and 
Section u. Regulation XXXI. 1803, cxietided to the territories ceiled by J>oalut 
Uao Seiudiali and the Pcishwuh by Section 21, Regulation V^III. 1803, ol the 
IJengal Code. 

Sect. j 8- And it is hereby provided, that this Act shall not extend to any j>ublic 
property or rigiil, nor to any suits for the recovery ol' llni jmblie revenue, or fur 
any public claim whatever. 

SecL 2y. And it 1$ hereby enacted, tliat all suits that may be* now pruding, or 
that limy be instituted within the period of six months from the date of the jiassing , 

of tiii.-5 Act, shall be tried and determined as if this Act had nut been passed. 

Sect. 30. And it is hereby enacted, that the [)rovisious of tliis Act eonci rniiig 
the acquisition and extinction of rights shall not be of force iu respect of any pru- 
perty situated or being witliin the local jiirisdisctioa of Her Majesty's supreme 
courts at Calcutta, Madras, and Bombay, and of the Recorders court m the 
Straits of Malacca, and that the rules of limitation contained in thi.s Act Bhuil 
be applied to any suits or actions in those couils. 

Ordered, that the draft now read be published for general infoniialion. 

Ordered, that the said draft be reconsidered at the meeting of tl»e Legisla¬ 
tive Council after the aist day of Jane next. 

(signed; T. Jl. Maddock, 

Secretary tojthe Govenunetit of Imlia. 


From /*. J. Halliday^ Esq. Officiating Secretary to riieliovcrnmciU of India, to 
Secretaries Governments of Bengal, North Wesl:'Provinces, Madras, and 
Bombay, and Government Straits Settlements, and Officiating Advocate- 
general. 


. Coiix. 
Jl Maul* i‘^ 4 - 
No. v /. 


Sir, 

I AM directed to transmit to you, for submissioo to tfae , the uccompany- 
iag Report from tlie Law Commissionersj dated the 26th February last, on ihe 
iOO. E 4 Act 
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AvX for amending 
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the Limitation of 
fiuits. 


Covernmctil Straits 
t>cltlc‘nient«. 

Vour, 
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Act for amending the Liw with respect to the limitation of suits, together with 
draft of an Act submitted by the Commissioners on the acquirement and extinction 
of rights by prescription in the territories subject to the government of the East 
India Company, without the Ideal jurisdiction of Her Majesty’s courts at Calcutta, 
Madras, and Bombay, and on the Straits settlements, and for the limitation of suits 
in the courts of the East India Company, and to request that the opinions of the 
Suddtr Courts and of any other office^ competent to advise on the subject discussed 
together, witli that of his Htmor^ may be submitted for the consideration of the 
Supreme Government. 

2. With the view of distributing the Report and Act, copies of each are 
forwarded. « 

I have, &c. 

Fort William, (signed) F. J. HalUday, 

21 March 1842. Officiating Secretary to Government of India. 


31 Search *1842. Esq. Officiating Secretary to the Government of India, to the 

No, 30. Honourable the Judges of the Supreme Courts at Calcutta, Madras, and 

Bombay. 

Hoiioural>lc Sirs, 

Legit. Dqj. Wii liuve the honour to forward to you tlie accompanying Report, dated the 
• 26 February last, submitted by the Law Commissioners, on the proposed Act for 

amending the Iji^w with respect to tlie limitation of suits, together with an Act con¬ 
cerning tri)!! ac(juirement and extinction of rights by prescription in the territories 
subject to the government of the East India Company, without the local jurisdic¬ 
tion of Her Maj(sty*a courts at Calcutta, Madras, and Bombay, and in the Straits 
settlements, and for the limitation of suits in the courts of the East India Company, 
referred to by the Commissioners, and will feel obliged by any observations or 
suggestions you may ofl'er on the subject. 

We have, &c. 

Fort William, ' (signed) F, /. Halliday^ 

21 March 1842. Officiating Secretary to the Govetument of India. 


" Lf };is. Cons, 
5 Aug. 184a. 
^ No. y. 


(No. 7.52.) 

From F. J. Ilaliiday, Esq. Secretary to the Government of Bengal, to J. F. 
IlaUiday, Esq. Officiating Secretary to the Government of India, Legislative 
Department. ^ 


Judiriril Dcp. 
(No. 3 ^.) 


• No. of i7Ui 
in^t. 


Sir, 

In compliance with the requisition conveyed by your letter, dated the 21st 
March la.st, I am directed by the Hon, the Deputy-governor of Benital, to trans¬ 
mit, for the information of tlie Supremo Government, the accompanying copy of a 
letter* from the register of the Court of Sadder Dewanny Adawrlut. 

No reply has yet been received to the letter which was addressed to the secretary 
to the Sud’der Board of Revenue on the same subject 

^ I have, &c. 

Fort William, (signed) F, J. HalUda^ 

20 June 1842. Secretary to the Government of Bengal. 


(No. 2067.) 

From J. Harckin^, Esq. Register, Fort William, to F. J. HalUday, Esq. Secretary 
IVeBent. U.H.R.'it- to the Government of Bengal, in the Jndicial Department 

tray, C. Tucker, 

E. Lee Warner, ami i aa KT 

j.F.M.Ucid,Es<irs. 1 AM directed by the court to acknowledge the receipt of your letter, iNo. ooi, 
Judges, of the i6th ultimo, and to state, for the information of the Honourable the Deputy- 

governor, 
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governor, tbot they have no particular remarks to offer regarding the prQ^sed Act Act for amcndinj 

concerning limitations, which they consider well calculated to meet the objects regarding 

u. o t j (h« hmuUtion ot 


in view. 


Fort WiiUani, 
17 June 1842. 


(True cop;^.) 


I have, &c. 

(signed) J, ffatekins. 

Register. 


Suits. 


(signed) F. /. HalHdajf, 
Secretary to the Government of Bengal 


(No, 1633,) 


(No. 3 of 1842,) 


From the Secretary to the Goveuiment of Bombay to F. J. Ilaltidai/^ Esq, 
Officiating Secretary to the Government of India in the Legislative Department, 

Sir, 

I am directed by the Honourable the Governor in Council to acknowledge the 
receipt of your letter, dated the 21st of March last. No. 8 ( 5 , witli its enclosures, 
and in reply, to tninsmit to you, for submission to the Honourable tiie Preaidfiit in 
Council, copy of a letter from the register of the Sudder Dewanny Arlawlut, 
dated the i5ih instant, submitting the opinion of the judges of that courl on the 
proposed Act for amending tlie law in respect to tlie liiriitaiion of^suiu, and con¬ 
cerning the acquirement and extinction of rights by prescription in th© territories 
subject to the courts of the East India Company without the local jurisdiction of 
Her Majesty's courts* * ^ 

2. 1 am at the same time instructed to observe, that your loticr now aeknow- 
ledgeil, bearing date the 2»st of March, was received iu Bombay on the 2otli of 
May, The (iovernor in Council bos thought it necessary to notice this circum¬ 
stance in eonseijuence of the 21st of lust month having been fixed for the recon¬ 
sideration of the proposed Act. 

^ I have, &.C, 

Bombay Castle, (signed) J, P, IVilloughhy^ 

20 July 1842* Secretary to Govcrnineut, 


lArgib, Con^. 

/i Awg. 1H4C. 

No, 10. 
Judicial Dep. 

Submits tiic opinioi; 
of the Suiidei 
Juilgi'fi (Ml the Act 
for antDiwii^ig the 
law It) rtsper'i to 
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lion 111 the icrriio- 
I'icM KuhjOC! to Ihtf 
CoiTiptiny withmi: 
the IocmI jurudic- 
tion of Her Mu- 
jenty's coui'U. 


From the Register of the Sudder DeWanny Adawlut to the Secretary to tlie 
Government, Judicial Department, Bombay. 

I'Mif lo;iur*.». 

Sir, 

I AM directed to acknowledge the receipt of your letter, dated 23d May last, prp.,.„i; a. 

No. itfif), and accondpaniments,'forwarding for the opinion of the judges a draft (J. (iibfnu’. .inn. 
of a proposed'Act for amending the law in respect to the limitation of suits, and I'.mic, 
concerning the acfiuiremcnt and extinction of rights by prescription in the terri¬ 
tories subject to the courts of the East India Comt»any. ' 

2. In reply, the judges instruct me to state that they arc of opinion the draft 
Act submitted is far preferable to that dated the 5th April 1841, and transmitted 
for their observations, with your letter of the 2(»tli of that month, and they have 
no objection to offer to any of its provisions, with the exception of limitation of Sf 

one year from the date of communication, prescribed in section afi, within whicfi 
it is necessary complaint or information should he lodged against those liable, to 
enable a revenue officer to take cognizance of the same. Hereditary officers, 
such as patells, coolcurnies, and district zemindars, '^re .sometimes guilty of great 
misconduct, as concealment or misappropriation of lapd revenue, and neglect of 
duty, &c., for which they are rendered liable l)y the Bombay Regulations to the 
forleitufe of their wnttunSf or hereditary rights ; such oflcnces^it is believed aie 
not unfrcqueotly brought to light after tte expiration of a yoar^ and by the 
provisions of this section these offenders will in all such cases escape punishment, 
and the penal provisions of sections 17 and 23 of Regulation XVJ. of 1827 will 
beeooio iojurMHisly imperAtive. 

300. F 3-1 





SPECIAL REPORTS OF THE 


iVo, 1, 

AtA tor amending 
H:e Law regarding 
the Limitation of 


3. I am likewise desired to observe, that the repeal of the existing law is not 
provided for in the draft Act. 

I have, &c, 

Bombay, Sudder Dewanny Adaivlut, ( signed) IV. H, Harrison, 

15 July 1842. Register. 

(True copy.) 

(signed) /. P. IVilloughhy^ 
vSecretary to Government. 


. From the Honourable the Chief Justice of^he Supreme Court, Fort William, to 

6 Aug. 1842. the Honourable the President of the Council of India in Council. 

Vo. ) 2. 

Honourable Sirs, 

I iiAVF. the honour to lay before you some observations on the changes wliioh 
the Law Commissioners have recommended for adoption in the law of prescription 
and iiiiiitation of suits, as it is now administered in the supreme courts of this 
presidency, and at .Mudrii.s. 

'file enactment of a positive prescription, and the mere alteration of the periods 
of limitation of suits, would in my opinion disturb in so slight a degree the 
general conformity (jf the law as administered here to the law of England, that I 
think no objection arises to the recommendations of the Law Commissioners on 
that ground. 

1 have considered 12 years too short a period for establishing a pre¬ 

scriptive right, or for the limitation of suits, had it not been so long in existence, 
appineiitly without objection or jnconv('nience; and the obvious advantages of the 
same pefiAd prevailing within the local limits of the jurisdiction of the Supreme 
('uurt which prevail.^i .without those limits, induce me to concur in the recommen¬ 
dation of tlH‘ Lhw Commissioners to abridge the period of limitation as to im- 
movtable property. 

Tlio enaclinent of a limitation in favour of tlie heir, or devise of a fraudulent 
tnifitee, appears to me to be objectionable. It might operate as an inducement to 
a trustee to violates the trust rcpo.sed in.bitn, and on the ground of convenience, as 
well as of ju.stiee, 1 think the claims of the defrauded cestui(]ue trusts most entitled 
to consideration, 

Jt is necessary, in my opinion, to make ;t distinction as to the period of limita¬ 
tion npon ae<juisilions by concealed frauds l>et\v('en such aetjuisitions of goods and 
chattcN ami similar Jicquisitions of immoveable property. In both cases the 
party defrauded may for a while be kept itt ignorance of the fraud ; but if the 
fraud !>(' cf)mmitt(*d with re.s|HiCt to moveables, the defrauded [)crson may, though 
ac<juaiiUt‘d with the fraud, remain in Ignorance of tlm actual posisessioa and 
locality f)(‘ the goods. If he subsequently ^liscovcr ttie possession of them, he 
may recover tliem, or their value, from the possessor, unless that person has 
acquired a tith' to tlu in, which by the law as it now exists can rarely be, unless 
by u sale in market overt. The limitation of the suit against such a party should 
date, as it appears to me, from the discovery of tl>e possession, and not from the 
discovery of the tiaud, nor from tlie time of the possessor^® acrpiisition. The 
remedy of the defrauded or deprived person against the actual wrongtioers might 
not b(^ worth pursuing, and he might even be in ignorance of the jiersons. It is 
proper that be should have a right to pursue the goods, hut 1 should be glad to see 
it limited to the pursuit against persons not IwfidJiJe purchasers for valuable con¬ 
sideration w ithout notice. The law already gives full protecuon to a purchaser 
bofidJidv for valuable consideration, and without notice in the case of a transfer of 
immoveable property. Tlu^ common law contempiateci that a similar purchaser of 
goods and chattels should *cnjoy a like prottHition, but the limitation^to a sale in 
market overt renders in uioderu times this protection precarious and mrrow. 

1 think the period of ^ix jears too short as a period of limitation in the case of 
specialties, and that tlie li|nitatlon in those cases should be the longest period of 
liniituticm, viz. 12 years. If it be thought necessary to have a cooforioity of limita- 
iion»in the case of suits in respect of 5[:)ecmlties upon simple contracts, I should 
prefer an extension of tl)e time in the latter case to 12 years to ao abridgement of 
the time in the former case to six years. In tlie cases of a judgment of a mort¬ 
gage deed, with a covenant for the payment of the mortgage u&oiiev and interest, 
and of a common money bond, w hether accoinpanted with a warrant of attorney 

to 
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to confess judijmcDt ch* otherwise, all of which arc in daily use as sccurititss Ibr ^ct iar iimeiuimf; 
money, the repayment of winch is not imnjediatcly contemplated, so short ii j>oriod the 3 Uw regartiittg 
of liiniiatioii would be found very incoimniicnL In the case of the mort^ajft', tl>e Limitation nj 
lender might lose one of his remetlies, whilst no presuinpiioD whatever luose ol' 
the satisliiction of the debt, aitd if the niurtttogetl projwty provetl ioHufficieut in 
value he w ould be remediless; in the cose of the judgment, no presumption what¬ 
ever of any puyiuent would lu fact arise; and whilst it might be kept ulivc foi* the 
purpdses of execution, it would lie unavailable for the pm poses of suit; and in 
the case of the common money bond, it would also lose much of its value as 
a security from the necessity of resorting within a few years for new security 
to an erobarrasseil and perhaps fraudulent debtor. As the liiuitatiori would com¬ 
mence if llie debtor were once w ithin*the jurisdiction after the debt existed, and 
w'ould continue to run notwithstanding his absence, there would be freijuently *H) 
means whereby a creditor could obtain a fresh security or a< knowlcdguieat» and 
it might not be in his ppw'er to institute a suit so as to keep his claim olive oguinsl 
lib debtor. 

1 see no sufticient reason for an exception from the general period of limitation 
in tlic case of suits for wages and hire, or in that of suits for the rotovery of sup¬ 
plies and accommodation furnishetl in the expectation of prompt payment, and 
usually discharged moutlily or at shorter periods. This provision is comprehen¬ 
sive enougli to embrace u greatir^iuimber of cases in which the limitation of oru 
year would be found too short. 

1 have, &c. 

* 

Supitime C’ourt House, (signt cl) lAnmmc Ptel, ^ 

II July i84"i. (ndei Justice 


From the lion. Sir,/. P, Gra)?t, Knl. Puisne Judge, Fort AVilliam, to the Hon. 

the V^icc-Prosidenl of the (^^mncil of India in C^mne^it. LoiriN. Cohn. 

llcinouriibk’ Nirs, No. 13. 

I’m. judges received from the Legislative (amncil, some considerable tinui ago, 
tiic diait ot an Act then depending in Council for amending the law witli res|H»ct 
to tile limitulion oi isuits ami .suiinaary t^roceedings, wdierehy it was meatil to 
extend to raises within the jurisdiction of Her MajeslyV courts, to l)c dctermincil 
aecording to the laws of J*!,ngland. the Act 2 & ;j Gui. 4, c. 71, for shoiiening tlic 
time of prescription in certain cases, and the AcU >, & 4 fnil. 4, c, uj, ami 
3 & 4 (nil. 4, c. 42, or parts ihercot, accompanied by u lello, dated 3tl» April 
itS4J, defeiring our opinion regarding the passing of that Act. 

I delivered to the tlien chief justice, Sir Edw ard Ryan, in onler to its forming 
jiarl of the answcT from the judges Uien pro|>osed to be prepared by the cliiel 
justice and transtiiitied to the Legislative Council, my opinion ilial there whs no 
objection to the extending these enactinenls in ca.se^s within the fhigiish law and 
under our jurisdiction, obst rving u[»on bomt parts of the druft Act, which in my 
opinion wtire not conformable to the English siaiule, or rc<iuired some alteration to 
suit the circumstances of India. , What the circiuustances were whicii induced lh(‘ 
chief justice to delay communicating to tlie Legislative (Jouncil the opinions of the 
judges upon this proposed Act 1 am not aw are, hut I believe no such letter uiib 
drawn up. It is probable tJiat be knew of its l>eing in conUuuplation to .Hiibstitute 
a different Act for that then proposed. 

1 conaidered the opinion desired by the Legislative Council upon this occasion, 
one which it wus the duty of tlie judges, when so desired, to give, Udng in trutfi 
nothing elae than an opinion, wliich it is the hij-siness of the judges judicially to 
form and anooutice upon many existing Acts of iVliainent, vix. whether, assuming, 
as they are bound to assume, that an Act passed by the Bnlish Legislature 1 ^ 
a just andJpbliiie Act, to ope4a,te in England, and it loriniug a part of iJie ^law ot 
England at the dine the Ejiglish law was introduced within the new jurisdiction 
of the Kings conrU in lacita, there is anything in tiie* circumstances ns regards 
|iersom and tilings within the jurisdiction of these cou/'ts wliich rcndtT| that law 
iDapplkabk here, and thereby creates a presumption in law that the L(.gishiti]ri 
did not miend it to extend to this settlement; so in regard to foe prnjectea Act. 
ior extending to this and the other jurisdictions of Her Majesty » bupreme comt 
th« Acts 2 & 3 and 3 & 4 GuL 4, Bbove-mcnlioucd, we were, in my opinion 
bound to assunte that these enactments are just and politic generally an arnen U 
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Act for amending ment of the laws of England, where those laws prevail, and the opinion demanded 
the I>aw regarding Qf yg jjjg legislative Council appeared to me to be, whether there was auv'tbitig 
circumstances here which, if known to Parliament, would have induced 
* them to abstain from extending it to our jurisdiction, or the contraiy. I was of 

opinion that there was no ground for presuming that Parliament, if its attention 
had been turned to India, would not have extended that Act to our jurisdiction; 
and I considered it to be my duty to give this to the Legislative Council ||s my 
judicial opinion. 

I have now received, in common with the other judges, a printed draft of an Act 
concerning the acquirement and extinction ofrights by prescription in tlie territories 
subject to the government of the East India Company without the local jurisdic* 
tion of Her Majesty’s courts, &c., accompanied by a printed copy of a letter to the 
(xovernor-general in Council from the members of the Law Commission, under 
dale 26th February 1842. The draft of the Act above mentioned appears to have 
been read in Council for the first time on the 21st March 1842. These papers are 
accompanied by a letter to tlie judges from the Govemar<general in Council, stating 
that they will feel obliged by any observations or suggestions we may offer on the 
sulnect. ^ 

Tlic opinion which it is desired that 1 should give upon the present occasion.is 
of a very diifeient description from that which was desired of me upon the last 
occasion. 


iVesurning that the questions which the Legislative Council desire to be answered 
by die judges are those suggested by ti»e Law Commissioners, it appears that it is 
thougliA by those learned persons to be very desirable that the periods of limitation, 
or negative prescription, as they term it, should bo the same both for causes subject 
to the jurisdiction of Her Majesty’s courts, and for causc.s subject to tlie jurisdiction 
of the corarts of the East India Company throughout the Uritish territories in India, 
especially in respect of the allowance to be made for disabilities; that in actions in 
which Hindoos or Mahoinedans are parties, it is expedient to apply a definite and 
common mle in Her Majesty^s courts and tliose of the East India Company, and that 
the most fitting will he that wiiicii is to govern the like cases and the like parties 
in the courts of the East India Company; and it appears that the learned Com¬ 
missioners propose to introduce periods of limitation, or, as they express them¬ 
selves, of negative prescription, extCLiding as well to British subjects and others 
subject to the jurisdiction of Her Majesty's courts, and to the territory within the 
limits of tlie presidencies^ us to persons and territories beyond that jurisdiction, 
varying most luaterially, and in a great variety of instances, from the })eriods 
known to the laws of England as they now stand, with amendments under the 
Acts of King Wiiliuui 4, which appeared to F^arliaraciit to be sufficient amend¬ 
ments of the laws of England in these respects, and with equally material varia¬ 
tions from the English laws so amended in the exceptions they propose for dis¬ 
abilities. They express a hope that Her Majesty’s judges will be disposed to 
concur with them ; and they say, that if after'consulting Her Majesty’s judges the 
Governor-general in Council shall be of opinion that it is advisable to make the 
provisions of the draft Act submitted applicable to Her Majesty’s courts, so far as 
they the Commissioners have recommended, they will be prepared to modify and 
extend the draft accordingly, or to frame a separate Act for that purpose, us may 
appear to be most convenient. 

The question, therefore, upon which my opinion is demanded ts this: whether 
Acts recently passed by l^arliamcnt, upon the suggesUun and with the entire con¬ 
currence of the great law officers of the Crown, ^'ter mature deliberation, are fit 
and proper laws to have been rendered part of the laws of England, or whether 
they are not imperfect and require alteration and amendment r i cannot diink tliat 
it is jvitliin the limits of my duty, as one of Her Majesty’s judges in this colony, 
to give a judicial or public opinion upon this matter, still less can 1 think it within 
my duty so to pronounce an opinion that these Acts of ParliameotAre in any 
respect unfit and improper to form part of that law, or framed with so little iitttm- 
tion to what is expedidht ft> require material alteradons and amendments* 

If I were inclined to entertain such opinion I should do so with gr^'hesitation 
and :|^oubl, us having no such confidence in my own knowledge and ability as to put 
them'In the balance against such authority, nor should I venture, if 1 occupied a 
legislative instead of a judicial station, to recommend in oppositiaii to th^ authority, 
the carrying the reforms introduced to a certain extent by those taws further than 
Parliament has gone, because 1 might think that the principle upon which ffiese 
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reforms are made might justify the so doing, for I have always considered it the 
highest mark of legislative wisdom rather to leave reforms in the law short of 
apparent perfection, than at once to deviate too widdy from what has been 
established in its |>ractice for a great length of time. 

But upon matters which concern the |>olicy of laws which iiave been made or are 
proposed to be made, I consider it not to be within my province to enter; Imay, 
however, be permitted to say, that the laws which Her Majesty*s court here is com^ 
manded by its charter to administer, are the laws of England as administered by 
the Court of Queen’s Bench in England, in matters ol' common law; and the 
equity administered by the High Court of Chancery there in matters of ei)uity; and 
that it would, therefore, appear advisable when changes arc iutioduccd into the 
law or equity administered by tiiose ^courts in England, that the stune changes 
should be introduced in the law or equity administered by Her Majesty’s courts 
here, unless there be circumstances existing in this settlement which make any of 
these changes inapplicable to the condition nere of those of Her Majesty’s subjects 
who have come here believing thabthey were to live under the law of England, 
and the jurisdiction of a court administering that law . 

An English merchant or tradesman coining out to such a sefllhinent must be 
supposed generally acquainted w ith the laws of England as tliey affect matters 
coming wittiin the ordinary scope of his transactions, and it must be attended 
with great inconvenience and embarrassment, and risk of loss to him, to find 
the law passing under the name of the law of England as he left it behind 
him, and this more esp^tally, if i\\e diilercnce be in parts of the law which,, like 
those the learned Law Commissioners propose to deal with, govern tiie peroianencc 
and security of all bis rights, and all property of every doscriptioh. 

These inconveniences must be increased by the additional difficulty imposed 
upon the lawyers who are to be consulted, and the judges who are to decide upon 
the transactions affecting those rights, if these persons arc^to tind on their arrival 
here that tiiey have to moke themselves acquainted with a new law concerning 
transactions and rights among fiersons living in other respects under the law oT 
England, differing from that law as it exists in England. The differences intro¬ 
duced in any particular matter may be so few and simple, foat the actual amount 
of the ditficully supposed may in that particular matter be small, but the principle 
appears to me to be the same, that the law of England is one sysiem of law, the 
parts of which hang together; not indeed a system framed upon speculative 
opinions regarding the principles which ought to govern the transactions of men, 
but a system tohich has grown up with those transactions and adjusted itself to 
their nature and extent; and it must be believed that tlie great law officers of the 
Crown were well acquainted with that system and the practical operation of all its 
parts, engaged in the stirring business of the courts before wdiotn actual trans¬ 
actions of every description are daily brought for discussion and adjudication; 
and the members of the legislature, acting unda* the control of the opinions of the 
land-owners, merdllants, and tradesmen of England, will not introduce aherations 
in the law conflicting with the practical working of the system in any of its |>arts, 
or if any should fall upon occasion into such an error, that it will not be corrected 
after no great lapse of time, under the influence of public opinion in matters in 
which all those influential classes of the society have so deep an interest. Neither 
do 1 think that in the present state of public opinion in England, tlierc is any 
reason to apprehend that reforms in the law will not be carried far enough by Par¬ 
liament; perhaps I may rather lean to the beii^ tlmt men inclined to incKicrate 
change and gradual melioration are in danger of being impelled upon a course of 
supfMOsed refarmatton, further and more rapidly than their Judgments approve. It 
caoitoi, i tfaifik, be in any case advisable, in a settiemenl where tltc law of England 
is the law, to outstrip the Parliament of England in the reformation of I^glisii 
law. * 

There il^a further consideration upon this matter which appears to me of great 
importance. Settrcely any law has ever been made, and.. I believe, none embracing 
subjects of great estlent and detail, which has been foiled hi practice so framed as 
abatits terms have been ^ee from uncertainty in many drcuinstances to w^hich it ha.'i 
been uecissary to apply u. To frame such a law, seems beyond the power gf tiic 
bumau mtellect, and it is only by the decisions of courts of justice that laws of 
any cooiiderabie extent in their operation ever acquire certainty. It is therefore of 
great importance that the eourts whose decisions are to fix the interpretation, 
^otild he those of the greatest learning and authority, and the most extensive 
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Act for amending aequaintaDcc with the variety of cases to which in practice the law fatk to be 
tbf* Law regarding applied. The jud/res of Her Majesty’s coarts in India, most properly couaider the 
Ou? Limitfttjrm of clecinions of the Courts of Westminster Hall binding upcm them; but if a law be 
passed in Indin offcTting matters to be governed generally by the law of England, 
which difters materially from the law of England upon such matters, not only will 
tlje Cjijcen s courts in India be left without tho advantage of those guides in these 
matters, hut the means of preserving an uniformity in the law will be thrrjwii 
II way HS regards the decisions of the (Queen’s courts in India, who having no guide 
of acknowledged paramount authority, must pronounce their decisions ujion the 
[irolialily varying opinions of their judges, till in tlie course of time the practice of 
each particular court shall be settled by what shall be considered a course of pre^- 
ccdenls. 

If is for the T-iegialative Council to consider whether tliis is a stale of the law 
which is desirable in any matter, and whether there are not considerations which 
render it fKJCuliarly undesirable upon so extensive and complicated a matter as the 
fixing the nature and length of the possession, and of the abstinence from enforcing 
a right, and llie precise circumstances in various cases affecting either, which 
shall res|>ociivd% Cf>nfer tipon the possession of any of the various subjects of pro- 
|>orty, servitude, inliei itance, pledge, an exemption from any inveAtigation of the 
title upon w liicii such po.s.s(;.ssioii was acquired, although demanded by one assert¬ 
ing II {iropricUiry right, or shall exclude from the assertion of each particular variety 
of the multifarious rights arising from the relations and dealings of mankind, every 
person ciainiing such right, although he should be otherwise indisputably entitieu. 
My duly is confined to the stating to the Legislative Council the inconveniences 
w hicli, in my opinion, would attend such a state of the law in the practice of the 
court in which d have the honour to sit, and I humbly think tiiat these incon¬ 
veniences,’resulting from the law applicable to English cases here, being different 
from liio law of England, ought not to be incurred unless under the pressure 
of some strong •necessity, arising from a difference in the circumstances which 
EnglishiiKfii are jilac od in here and in England. 

i he vicinity of the territory more immediately under the Jurisdiction of Her 
Majesty’s Supreme Court, to territory subject to a different jurisdiction and to dil- 
ferent rules lor the decision of its courts, does not appear to me to constitute any 
such necessity, or even any motive for incurring these inconveniences, neither am 1 
acquainted with luiy other circumstance which does so ; but I think there arc two 
classes of cases in which it would be convenient, unless tlic suggestion 1 am about 
to offer he adopted, in the last of them, that the law of prciscription in our court 
should Ijc the same with that of the mofussil, und in wliich the inconvenience I 
have last mentioned vvould not arise, nor would the other objections apply to tljcm : 
1 mean in rights concerning immoveable property in the mofussil, iu whomsoever 
vested, und in the prosecution of all rights where Mahonicdflns or Hindoos shall 
be the |)arli(\s ; unless it shall he thought more advisable to extend to these classes 
within our jurisdiction the English law, as regards prescriptiow and limitation of 
suits and actions, as it now stands under the above-mentioned statute of (ful. 4, 
in place of the Hindoo and Mussulman laws of prescription. 

Their own laws are preserved to these classes in suits and actions in Her 
Majesty's courts, in cases of iiilieritance and contract and dealing with one another. 
I'hcre is little if any difference in matters of contract and dealing between their 
laws and the law of England, except in regard to prescription and the limitation 
of actions, which must in alt countries be njatter of positive institution by the 
nunncipid law. It humbly appears to me that it would be attended with great 
convoni('r)ce to the administration of justice in Her Majesty's courts if this distinc¬ 
tion in matters of contract and dealing between die laws affecting these two 
clasaits, and other classes of persons subject to their jurisdiction in the manner I 
have ineniioncd were removal* 

All qucstkais regarding immoveable profjcrly are, according to the general prin¬ 
ciple of low, everywhere decided by the laws of the country where tbe*properly 
is situated, and I see no^ reason why the case of British subjects, ^ they are 
designated, having, or pretending to have, rights concerning ioicnovealm property 
in the provinces of India, should be subject to a different rule, ^ 

I do not observe thi’t it is desired of me to express any opinion upon the policy 
of the law proposed to be introduced into the mofussil, nor indeed do I think I 
could do so without inipropnety; and having stated the grounds upon which I 
am hnnil>ly of opinion that no law differing from the Acts of Parliament can be 
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introduced within the jurisdicdon of her Majestj's couHs without iiM^atnrcnioucet 
it is unnecessary that 1 should c^er an opinion umn any of the of die 

iaw propos^ by the learned Cammissbncrs; I have only to re<piest that 
abstainiog from so doing may not be construed to infer an assont to its policy in 
all its parts. 

' I havo» &C. 

Supreme Court House, (signed) X P. Criwrf* 

11 July 1842. 


From the Hon. Sir JST. iP. Seiafi, Kni. Puisne Judge, Fort WilUatn, to die 
Hon. die President of tfie Council of India in Council. 

Honourable Sirs, 

As a general principle, I think thojC where any alteration is intended to be 
introduced in the law admin&tered by the Supreme Court, in consequence of a 
similar alteration in the law of England, it is advisable that it should he effected 
by extending the Act of Parliament by w'hich the d^cration i||, made to this 
country, either simply, or with such modifications as may be required, rather than 
by rc-cnacting it licre in an altered shape. By this means, the bcjiefit of tht 
decisions at home upon the construction of it will be obtained, and the uniformity 
of the law administered in the Supreme Court and the courts in England preserved. 
But, on the other hand, I think that the uniformity betwecti the practice of the 
Supreme Court and the courts of the Bast India Company, particularly in a m&tter 
of such general importance as that of limitation, is equally desirable j undTas hotti 
are not to be attained, ought in this instance to be preferred. 

1 concur, therefore, witli the Commissioners in ihinkii^g that the ^periods of 
limitation and allowance for disabilities should be the same in both courts; and 
in order to give full effect to this principle, should suggc.st that the period of tht? 
minority of Hindoos should be made the same in the Su|)ISanic Court as in the 
Company's courts. It has already l)ecn done in the case of MaiionJodanH, and 
was long ago rccrominentled by Sir E. East. (»Scv Ins Miuubs llepijrl of H, of L. 

page ijS. an abstract of wliicb is subjoined.) 1 concur in all the observa¬ 
tions of the cliicf justice. 

Supreme Court House, 1 have* &c. 

ij July 184J. (signed) JU. IV. HeUm. 


BxTUACT llEFEURFD TO. 

A Hindoo minor attains his full age, and the entire possession of his j)ro* 
perty, at 16. It is t‘a.sy to believe, and the facti.s notorious, that at tliis early age 
the possession of wealth, within his immediate power of tjiaposul, attracts about 
him a swarm of necessitous and greedy dependents and profligate associates, bent 
upon the spoliation and waste of his substance. The government long ago 
became conscious of this evil; a^d have, I l)elieve, in part rectified it, by a Regu¬ 
lation extending the period of minority to i8 in the mofussil, but in Calcutta the 
old rule remains in force. This always appeared to me a grievous defect.” 

From the Honourable the Judges of the Supreme Court at Madras, to the 
Honourable W. W.Bird^ President of the Council of India, Fort William, dated 
Madras, the 4th June 1842. 

Honourable Sir, ^ 

We have the honour to acknowledge the receipt of your letter of the 2i9t March 
lart, accom|ianicd by a Report of the Law Commissioners on the prop>o»ed Act 
for amending the law with respect to limitation of syiis, togctfier with an Act 
ctmcerniiql'the acquirement and extinction of'riglits by prescription, and for the 
Iteitation of suits. 

There are only two proviatons in the proposed Act, as to the propriety of which 
we are disposed to entertain any doubts. 

1, The first is the liinilatkm in respect of suits for the recovery of legacies. 
The Law Commissioners have fixed a more extended period in this case tlmn in 
others, because legatees may often remain in ignorance of the bequests made to 
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Aci for aincndiiig them. We canDot concur with them in thinking that this is a sufficient reason 
tjic J^w regarding foy establishing a limitation of 12 years rather than one of a shorter period. The 
Suits ^ rime at which it ii* most probable that a legatee will become acquainted with a 

' bequest made in his favour, is the time when he first bears of the testator s decease, 

or shortly afterwards. If he does not then hear of his legacy, the probability of 
his being informed of it in any succeeding year» is not an increasing, but in general 
a diminishing probability* It is only in cases where the legatee is out of the 
country, or where the place of bis abode is unknown, that length of time affords 
a greater chance of the information being communicated to him, and for this 
purpose 12 years must surely be deemed a period of’unnecessary length. 

We are dis()08cd to think that the limitation in respect to suits for legacies, 
instead of commencing at the lime when the right of action accrues, should rather 
liave reference to the legatee's receiving notice of the bequest. It will then become 
in some measure the interest of the executor to convey such information. If he 
can withhold it (and the Commissioners^very justly remark, that executors are 
under no obligation to seek legatees out) and can afterwards take advantage of his 
omission by pleading the Act of Limitations, it may then happan that an executor 
who has kept a yearly aceount in bis books of an unpaid legacy, and of the interest 
due upon it, will be able, as soon as j^he twelfth year is completed, to close the 
account and put the proceeds of it into las own p(K:ket; as the Act is now framed, 
nothing short of proving a fraudulent concealment on the part of the executor will 
enable a legatee to prevent this defence being successfully pleaded. 

Wc think it will be best to provide against the occurrence of cases of this 
description by giving executors an inducement lo apprize legatees of tlie benefits 
to which they entitled; and wc therefore venture to suggest that instead of the 
• limitation no>v«proposcd in respect of suits for legacies, all such suits should be 
instituted Ivithin years from the time tlic plaintiff had notice tliat a present 

right to receive such legacy had accrued to him; we leave the number of years in 
blank, because We a|| not able to make any positive recommendation as to the 
period which ought to be established. Hut we are inclined to think that six years 
would be sufficienit for this purpose. 

2. We have some doubts as to the expediency of the enactment, in section 8 of 
the proposed Act, in favour of a party succeeding by inheritance or devise. Upon 
principle, we think he ought not to be put in a belter situation than the ancestor 
or testator under whom be claims. Tlie proviso in the latter part of this section, 
and which is necessarily imported into it in consequence of the effect thus given to 
the Act of succession, is one which appears to us likely to give rise to a great deal 
of litigation.; and this affords, in our judgment, an additional reason for omitting 
altogether the clause which gives so great an advantage to an heir or devisee. 

Wc beg, in conclusion, to observe, that we think it highly desirable that the 
periods of limitation, and also the rules regarding disablities, should be the same 
within tlic jurisdiction of Her Majesty's courts as within that of the courts of the 
East India Company. 

We have, &c. 

(signed) Edward /. Gambkr. 

John fV. Norton, 


1.1^‘ls. (’ons. 
5 Aug<w3i84‘J. 
No. if). 

Ia' is. Dep. 


From F,HaUidai/^ Esq, Officiating Secretary to the Government of India, to 
C. C, Sutherland, Esq. Secretary Indian Law Commission. 

Sir, 

WiTJi rcfcronce to the report, dated the 26th February 1842, submitted by the 
Law Comniissioncrs on the proposed Act for amending tue law with respect to the 
limitation of suits, I urn dirjjcted by the Honouiahle the President in Council to 
transmit to you, for their information, copies of opinions submitted by the follow* 
ing authontios, viz.: Chief Justice, Supreme Court, Calcutta, dateiLli July; 
Sir J. P. (Jrant, dated It 1 Muly; Sir H. W. Seton, dated ti Ju^ Judges 
Supreme Court at Madras,* dated 4 June; Judges Sudder Adawlut ^Bombay, 
in their registrar’s letter, dated 15 July 1842; Judges Sudder Dewanny Adawlut 
of Calcutta, in tlfeir registrar’s letter, dated 17 J^ne 1842. v ^ ,, 

I have, &c. * 

Council Chamber, (signed) F. ffedUuk^t 

5 August 1842. Offidating Secretary Government of India. 
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From C. R.^Primepy Esq. Ofbciiitiug Advocate^generalf to P. Jf. MalMayy Esq. 

Officiating Secretary to the Government of India, dated lo October 1842. 

Sir, 

I HAVE the honour to return herewith my reply to the reference made to me by 
yours, under date the 31st March last, transmitting the report and draft Act of thie 
Laa* Commissioners relative to the limitation of suits/ 

The numerous references made from the different offices of government during 
the period of my officiating as Advocate-gencral, will, I hope, be a sufficient 
excuse for the delay that hasjntervened between the reference and this my reply. 

I have, &c. 

, (signed) C. i?. Prirmp^ 

V Officiating Advocate-general. 


No. i. 

XiCsijt. Coni*.* 
tl Wo\. *843, 
No. 13. 


In calling for my opinion on this report and draft Act of the Law Commission, 

I presume that the government meant my attention to be drawn principally to the 
concluding passages of the re^rt, wherein is suggested ttie propriety of extending 
the proposed innovations to Her Majestj^^’s courts, and to phoperty within their 
local jurisdiction, that being a matter on which I might be supposed to be better 
able to give an opinion than upon their application to the rest of the Company^s 
territory, and to property and persons subject to the Company's courts^ lo that 
recommendation, therefore. I shall in great measure confine the remarks that Occur 
to me on the matters of tlie report and draft Act in question. •• . 

I'hat the uniformity of the law on this, and all other pointy throughout the 
Company’s territories, and its general applicability to the inhabitants of all classes, ' 
is a most desirable object, no one will deny; the only subject of doubt"!#, the best 
mode of attaining that desirable end; w^bether by assimilating or approximating 
the law of these territories to the law prevalent in the paramoun't state, and its 
other dependencies, or by establishing for them, and within them, a general law 
distinct and different from that of the paramount state, and subjecting all classes 
alike to its provisions. The Law Commission has recommended the latter 
course, which is obviously but one step towards uniformity; for it will not be 
disputed, that uniformity of jaw throughout this {portion only of the empire is a 
secondary benefit to uniformity throughout the empire at large ; and that, until the 
latter shall be despaired of, the former is not the true object to be aimed at. If is 
to be presumed, ibat the Law Commission thought it hopcie.ss to aim at the more 
extensive benefit, and therefore contented themselves with the more limited one. 

1 think they have despaired without cause, and that there w ould be even less of 
difficulty in the introduction of the English rules of legal limitation and prescription 
in toiOy than in the establishment of t!?c rules proposed in this report and draft now 
before me. Not that I would hold up the English rules as the wisest of all rules; 
but that whatever objections tliey may be liable to. arc greatly ovcrbalanccfl b\' 
the great and obvious benefits of general uuiformily ; and f confess it seems to me 
that general uniformity in this particular with the rest of the empire may bo 
obtained, not only without injustice or inconvenience, but with more case and 
advantage to all parties concerned, than the local uniformity aimed at by the 
report and draft oT^the Law Commission. If so, there can be no question as to 
the propriety of preferring the former to the latter, and thus avoiding tlic anomaly 
of isolating the Indian territories of Great Britain in tliis important point of jui im¬ 
prudence, and that, too, while avowedly aiming at uniformity. 1 will briefly st.ite 
the reasons that have brought me to this conviction. 

The remark of the Law Commission on the English period of limitation for 
real property, “ that it docs not appear to be recomnsended by peculiar fito^;ss to 
the stale of such property in India/^ fs scarcely Correct, for the reasons litfeafter 
given, but might have been applied with greater jusi}^ to the pc’rir/d^^r)f ii» 
years adof^d by the Oomiiiission from the RegulaUcg:is of Bengal and MaiJras, 
the perioi^f limitation for property of the same rlescription throughout IlritiMi 
India. When first introduced by Regulation, and aj)piied equally to real and 
pemmal property, it wax ^reat inhovation upon the law of the majority (Hindoo), 
which bad 20 years'for realty and 10 years for personalty ; .so that, while 
the period! of the former was abridged, that for the latter was prolonged. . In 
Bombay, as noticed in the report, the new period of 12 years was found much 
too short, and so late as 1 tos was extended to 30 years. Thus, it is not even i.ow' 
300; G ^ the 
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Act for amending the ja;eneral nile for the Company’^ tcriStories ; and as to personalty, the Law 
the Law regarding] Commissioners’ recomiucndatiou ol the shorter period of six years only has con- 
the Limitation of (Jemncd it as inexpedient. Their recommendation, therefore, would iiUroducc 
into all three presidencies a great intiovation as to one of the two grand divisions of 
property, and into one of them (Bombay) as tq personalty also. 

ft appears to me worthy of serious consideAttion, whether, on the eve of such 
extensive innovation, it would not be better to adopt at once the English period of 
20 years for realty, as well as that of six years for personalty, and thereby at once to 
assimilate the law on this head throughout this portion|^of the empirci, w ith that pre¬ 
valent in the paramount state, and generally throughout the colonial possessions of 
(ircat Britain. ITie following reasons may be stated for adopting this course, in pre¬ 
ference to that suggested by the Law Commission; to me they appear quite 
convincing. ♦ 

1st. By no other expedient will general uniformity on this point he attained ; for 
it is not to be supposed that the Legislature of Gr^at Britain, or of any of its 
colonies, m ill look to that of India for a model. The paramount legislature will 
alo;jLC iKi regarded ; and, thougli the periods and rules of limitation it has laid 
down may not be the best that could have been chosen, they are certainly not 
inferior in respect of convenience or of equity to those of the Keguiation Law of 
India, so far as realty is concerned, and arc admitted to be preferable in respect 
of personalty, by the recommendation of the Law Commission ftself. 

2i\, There may be inexpediency in extending the period of legal linutation; there 
can fjc no injustice, for it is only allowing a man longer lime to claim his own. 
In shortening the period there often is great injustice, for it deprives parties of 
^ rights without ijotice, as in the case of absentees, who may reckon on the continu¬ 
ance of tlip law existing at the time of their departure; or in the case of infant 
heirs aiuf legatees, whose ancestors or testutors may liave done so. None could 
with reason coiunlain 6f the extension from 1 2 to 20 years, as to realty; many 
might have just cause to complain of the reduction of limitation, as to personalty, 
from twelve to six years, and even to .shorter periods in .>oine particular matters. 

;3d. The [leriod^f 20 years as to realty is that expressly prescribed by Hindoo 
law, iuul still regarded witli reverence by the great majority of the population. To 
the Maluaiiedan it is a matter of indillerencc, for Mahomedan law appears to admit 
of no perii)d of liiiiitation to claims. Thus the Englisl) period is ja’ciiliarly fitted 
to a community of Hindoos. 

4th. Tlie term of 2u years exceeds the full jieriod of one minority^ whether of a 
Hindoo (it> years) or of a Mahomedan (17 for females, iS for mules). This is a 
point that .should always he looked to, for otlieiwvi.se, the extra time allowed for 
c laims aftt‘r attaining majority becomes unecjual, and nuiy be even cut tloan to 
nothing. It is true tliat it Im.s been disrtgarcled in the English period of 20 yeltrs, 
lint that Inus been justly regarded as a hlemi.sh, and many have' thought and tliink, 
u.s 1 do, thill 20 years is loo short a period. Having been once adopted, liow'ever, 
it is belter to adhere to it for the sjike of uniformity, tliough bovond all doubt it 
makes a lunger allowance of time for claim necessiuy, after the legal disability of 
infanev lias censed. 

r,th. It is difiicult to assign any reason why limitation as to realty should be 
stricter ill India than iu Europe. Habits of procrastination more general and 
invenile in the East than in the W(‘st; communications far less frequent, often 
wholly cut otf, and the range of territory to whicl) the proposed local rule of limi¬ 
tation is to iqiply is infinitely greater lluin all tlie British islc.s together. The Latv 
(’oiumissioii itself has admitted the necessity of extending the period oflimitation 
m the casr of moi igage or deposit, to no less than five times the ordinary periods, 
although suits by the mortgagee, &c. for recovery of money arc somewhat inconsis¬ 
tently limited to six years; bj which arrangement the creditor will be compelled to 
retain In Ins hands a redeemable, and, tiiereforc, often an unsaleable property, for 
. 4 years, if pei\sonaIty,^nd 48 years,realty. 

For tiie above reasons, I luke the liberty of sugge.sting, that instead||f applying 
tlie innovation rocommended by the IjSiw (Commissioners to property within the 
jurisdiction of Her Majesty’s courts, the rules of limitation prevailing in England 
should be adopted in regard to real as well as personal propel^, and thus an im¬ 
portant 8tc[> be made towards general unifoirmity of the laws dTOe at large, 

at the of innovations, certainly not more violent, and, as it seems trf me, 

more just and equitable than those suggested by the report and draft Act sub¬ 
mitted to me. 


Should 
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Should tlie govminieut concur in tlu§ view of the matter,^ it will follow ulmosi Act for sunwiding: 
of course that suc h deviations from the fentsUsh rules and exceptions as have been W 
suggested by the Law Commission must, ^br the most part, be abandoned, else ^ 

the object of unifonnity would hardly be attained. Fortunately few, if any, of 
those deviations are of* sufticieiit importance to cause any hesitation, and some do 
not apjiear lo me to be improvemenj^; for instwice, tine distinction between ^litive 
and negative prescription seems to me to be little better than a verbal distinction. 

A title founded on mere adverse possession will always, in ihc estimation of man¬ 
kind, be a mere negative title, i. c. based on tlie inability of the rightful clainunt 
to recover his own by legal process, and therefore very diftbrent from a title that 
ran be traced to a legal origin. The disallowance of coverture is a disability 
excrnpiiug from limitation, and would, in the case of Christian females (or any but 
Huuioo and Mahomedan), bt a positive denial of justice, so long as the law shall 
leave them under incapacity to sue: it is not now a ground of disability or 
exemption in Mahomedan or"Hindoo females, who may hold property indepen¬ 
dent of their husbands, and liue and he sued alone. Again, the cxcmptioii con¬ 
tained in sections 19 and 24 of the draft Act seems hardly uarrunted by priiKiples 
of justice. A claimani who prefers his cluiro to an incoinpetent tribunal is syrely 
not more deserving tlian one that prefers it defectively to a competent one and 
fails lo recover. Nor, for my part, can Tsee the policy of putting on the same 
footing of limiralioB claims founded on deeds of mortgage, bonds, and other formal 
instrument, knov. n as specialties in English law, and those founded upon mere 
verbal transactions. In ihc one class there ivS a documentary and lasting evidence, 
in tlic other not *, and one of the chief motivtes, or ratltcr excuses for legislative 
interference in the nay of limitation, which is at best one act of injustice in nine 
cases out of Un, is lo afford relief from the loss of evidence ooi its uncertainly.. 

Such specially sccuritic.s are indeed, for the most part, unknown to »igreat pro- 
poriion of the Company's subjects; but those who mort j:o them usually do so 
from a wish to secure to themselves the legal advantages incident 4 o them, amongst 
whiWi pcriimnency is tlic principal. One more point only I will remark upon, 
and that the provision contained in section 28 of the Act, ubolishing 

all limitation whatever in respect of public ])roperty or rights, or suits loi 
recovery of revenue, Ur for any public claim whatever. It has been iIh: boast of 
recent Englisti legislation, that on the matter of Unjitation it has laboured to put 
limits to tl:(' cUiims of the Crown ; it is strange to find u contrary course taken tor 
Uit advantage of a delegated autbority. 

1 have not thoiigiu it necessary lo go through the proposed deviations tVom the 
existing English rules of limilation, item by item. It nppenr^^ sufficient to noU, 
some of the most prominent, by way of exemplifying how little is to he gaincil 
by the proposed departure from uniformity in the details. Having stated abo\'e niy 
reasons for c|uestioning the policy, and even justice of adopting iu the gross an 
independent plan and scale of limitation for British India, I have only lo conclude 
with the hope that, whenever extenrive alterations in the luw of limitaliou shall be 
resolved upon, the opportunity may not be lost of approxiamling, iutbisS important 
particular, the institutions of this part of the empire to tiiose of the paramoiiut 
stale, and of all its British dependeuciefi. The more the matter is exainine<l th(' 
easier it will appear to effect this change ; which, in fuel, would be neillier violent 
in degree, nor repugnant lo the principle.^, or even prejudices, of any important 
class of the population. 

(signed) C. /?. Primj), 

to October 1842. Officiating Advocate-Oenend, 


(No. 86.) 


From F. J. Hallidajf^ Esq. Officiating Secretary .to Govornmcnl of |ndia, to 
J, C. C. Suiherlandf Esq. Secretary to the Indian Law Cornmissioiu 

1 AM Erected by the Honourable the President* iq’Ojunci), to transmit to you 
for submission to the Law Commissioners, in continuation of my iettei' No. 82, 
dated the 28th ultimo, the accompanying copies of a letter and opinion submiltcd 
^ report and draft of^Act relative lo ifn* 

limitatttii of suits. 


Ciounefi Cha mber, 

I I N bvWlirr 1842. 


I have, &c, 

(signed) F. J, ilaWda^, 

Officiating SecretS'rv to Government of Jndia. 


Cot'-:, 

i 1 Nov. J B.} ’ 

No. J; 

D4;. 
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No.' 2. 

ABOLISHING THE RECORDER'S |:OURT IN THE STRAITS. 


No. 2. 

Abolibhing Uic 
Kunircltr’h Court 
in the Straits. 


(No. r>o.) 

Extract from the Proceedings of the Right honourable tlie Governor-general 
of India in Council in the General Department, under date the 8th June 1836. 


. Rkad again the under-mentioned Papers: 

s!j? Jan 1*8Public General Letter, No. 66 of 1831, from the Honourable Court of Directors^ 
No. I. ^ dated the 27th of July, relative to the Charter for th^ Administration of Justice at 
Prince of Wales’ Island, Singapore, and Malacca, and the powers of the resident 
and deputy resident. 

Letter from the Secretary to the Governor-general, dated the 21st December 
18 j 1. 

Letter to the Advocate-general, dated the 10th January 3832. 

Lettfjr from the .Advocate-general, dated the 9th February '1832. 

Letter to the Rosident at Singajiore, dated the )4th February 1832. 

Public General Letter, No. 61 of 1832, dated the 8tli August, conveying instruc¬ 
tions respecting the Recorder's Court CA'pcHses. 

Letter to the Governor ol* Prince of Wales’ Island, Singapore, and Malacca, 
'dated the January i 83 , 3 ‘ 

Rend a letter from the Acting (jrovernor of Prince of Wales’ Island, Singapore, 
and Malacca, (luted the 22d Diicember 1834, uith statements exhibiting the 
receipts and disbursements attendant on his Majesty’s Court of Judicature in the 
Straits, during the years 1832-33 and 1833-34. 

Riiad a letter from tlic Governor of Prince of Wule.s’ Island, Singapore, and 
Malacca, dated the 28th July 1835, with the original papers addressed to him by 
Sir Pcnjainin Malkin on the close of his official (connexion with the Straits govern¬ 
ment, which he conceives likely to proven useful to the legislative authorities in the 
jircparaiion of new Regulations, and in framing a new charter of justice for the 
fecltlernents. 

Read a hnier from the Secretary to the Government of Rengal to the Secretary 
to the Govermmut of India, dated the 2d September 183.;;, submitting the above- 
mentioned papers for the consideration of the legislative authorities. 

Ouior. UrdciTMl, That the above-mentioned papers be transferred to the Legislative 

D(i|)artm(*nt of the government of India, in which various (jucstions referring to 
liis Majesty's court<i iit the different presidencies are now under consideration, 

(True extract.) 

(signed) II. T, PrimCjp, 

Secretary to Government. 


IH'Bi.ic Dkpautmemt, No. 66 of 1831. ^ 

Our Governor-generfd in Council at Fort William in Bengal. 


L'f'pis. Cor»s. 
•jv! Jan, 183S. 
NtL 2. 
EiicU)suro. 


}*ara. 4. seal 10 llie 
Advocatf-gcni'ral 
('ll (ho luth jiiii, 
183*2. 


Purii. 1. In our despatch, dated the 231! of February last, we intimated an 
iiiientioii of obtaining a new charter for tlie adrniniistration of justice at Prince of 
M'alcs’ Island, Singapore, and Malacca, and you were at the same time apprised 
that Mr. Fullerton was mistaken in supposirtg that the alteration in the govern* 
rnent could cause tlie present charter to become inoperative,” 

2. W’e have now to ac(]uah)t you that, upon further consideration, it has been 
deemed expedient to continue the old cliarter fur the pi'eseot; |ind in order that 
all doubt may be removed regarding the powers^ under that charter,.91 the resident 
and deputy resident?, we have determined and hereby declare thai^ for the p urpose 
ofadmini^tcrinijhjjg^^ 

lor the being shall staiid, appointed 
and designated governor or president of the united settlemeats of PriQee<d' Wains’ 
— -2——- - . ..—" I Island, 
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Island, Singapore, and Malacca ; «nd ^t Abe first t^$istaot to the said residen t AbolWiing tbe 
OT oingapore s ^a s.’SpSTBtiPlhe first lilsimnt u>r the ipie oiiii^ to khe resment RoMr«ter» Court 
at Singapore wu^and, appointed m d^g^qated as res ident councillor at Singa - *" ‘ 
and thaf tt^denutv TeMdetdaa| is|ahii ann Maia<^.a aianH 

and the deputy re«iaanU at Prince ^ .Talcs Island and Malacca for tbe time 
being shall stand, appointed and dbignatcd as resident councillors at those places 
respectively. ' 

We are, &c. 


London, 

27 July 1831. 


(signed) Roba^l Campbell, 

John Ci. Ravenshaw. 
John Morri$. 

IL Shank, 

Geo, LpalL 
John Forbis, 

5. G. Jtakkes. 


J, Z. Lushingion. 
John Jjoch. 

C. Mills. 

IVm, Young, 

IFm. Stafikp Clarke, 
J, TltomhilL 
J. Petty Miisprait, 


(No. 1.) 

From //. T, Prins^, Esq. Secretary to the Governor-general, to 6\ A. Bashby^ 

Esq. Officiating Secretary to Government, Fort William. 

Sir, 

I AM directed to* acknowledge the receipt of your letter, No. 7G4, dated the Generu) 
tilh instant,* forwarding a public general letter, No. 6(> of 1831, from the •Honour- numi- 
able the Court of Directors, and in reply, to state liis Lordship s opinion that tlie 1 
orders contained in that despatch should be communicated immraiately to the * 
resident at Singapore, and to the other officers concerned, and be otherwise pro¬ 
mulgated for general information. * 

2. The Governor-general further conceives that it will be proper to take the 
opinion of the law officers of this government us to the course of proceeding to be 
iidoplcd by the local officers of the Eastern settlements under llie new appoint- 
nients conferred upon them by the Honourable Court, in order to provide for the 
administration of justice therein under the existing charter. 

Camp Pulundec, 1 laive, &c. 

21 DecernIXT 1831. (signed) 11 , T, Printtq)^ 

! Secretary to the Governor-general. 


From G, A. Bushby^ Esq, Secretary jo the Government of India, to the . 

Advocatc-(Jeuerul. 

Sir, 5 

1 AM directed by the Honourable the Vjice-prchident in Council to transmit for 
your information the accompanying extract from a despatch in the Public Depart¬ 
ment from the Honourable the Court of Directors, bearing date the 27th of July 
last, and to request that you will at as earl^ a period as possible advise this govern¬ 
ment as to the coui*sc of proceeding to be adopted by the local officers of the 
Eastern settlements under the appointment conferred upon them by the Honourable 
Court, in order to provide for the administration of justice therein according to the 
existing charter, \ 

I have, &c. * 

Fort Wiltiam, (signed) 6\ A, Bushby^ ^ 

10 January 1832. Secretary to Government. 


From John Pearson^ Esq. Advocate-General, to G. A. Bmhby, Esq. Secretary to 
^ the Government, 

Sir, 

f HAVE the honour to acknowledge the receipt of your letter and enclosure rela¬ 
tive to the administration of justice in the Eastern settiCrncnts, 

- 1 w n celye t hatJt Court of Directors to Kmit or lessen the 

';wwer orlfe j^vemor or oUiei fe^<^ta, without ^MfecUngJbisJud^ 

labeiKftM unH^ I w^ouid ^pfy the same ren1&fk"^ the 

in the letfi&r of the Court of Directors, Upon a laippossion, 

300. 03 ll^en, 
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No. ■!. 

AliulisbioR tilt 
Hccordcr'* Crtiiii 
I!) tlic Mrait*. 


tbco, that the different p laces, Prince ot'MW ales' I slarxl, M alacca, and Singapore, 
afc'TKdcr thT sa^e'"f!OTerhof,'"ancl Ihflrlhe govdiBWUl' l'l^hatd?gf* 18 &y* 1 >?^ 
power.'i) is admiui.stcred b y the persons now termed govern or atiy resident coun- 
pitK?i^*TOirffifri^gS 5 n 8 dt ii^ VjjlacKti^T^ these eirgam.stan ces, see 

Charter of Jus'ticerpagO B.)—I tiiimt Wiat itie wurt“oF' JiuJicature may resunje*fts 
oflieo and act in the same manner as after tile recall of the recorder, arjd before 
the clTaiigc• to the departure of Mr. Fullerton. 

I firesunie, however, they will u.sually retain in other mattci s ibo same tWes they 
are authorized to assume in the court of justice. Without attaching any undue 
importance to names, a contrary practice would, it is probable, lead to disputes 
and dilliculiic.s, I need not add, that as it^is the law of England wliicli is to be 
admini,siercd by the court, it i.s of importance, in tlic absence of a professional. 
judge, to proceed with great caution in all cases of importance. 

4 1 have, See. 

Fort William, (signed)^ John Pearson, 

9_^February 1832, ' Advocate-general. 


From O'. A. Jinshbi/, Esf|. Sricrctary to Government, to P. Ihbctson, Esq. 

Resident at Singapore, dated the 4th February 1832. 

Sir, ... . . * 

1 AM tlirected by the Honourable the Vicc-prcsiileut in Council to transmit for 
your information the nccorapatiying copy of a public general letter, dated the 27th 
of July 1H31, from the Honourable the Court of Directors, intimating that it has 
been decincd e-tpcdieiit to continue for the present the Clnirtcr of iSsb, for the 
administjration of jii.sticc at Prince of Wales’ Island. Singapore, and Malacca, and 
for the puipo.se of iidmini.slcring justice under the same, appointing the resident ^ 
at Singapoic for the time being governor or resident of the united settlement 
ofl’rinceof Wales’ Island, Singapore, and Malacc.i, and the first assistant for 
the time being to the resident at Singapore, councillor at Singapore, and the 
deputy residetil at Prince: of Wales’ Island and Malacca for the time being, 
resident councillois at tliose places respectively. 

2. You arc requeslcil to communicate these aiipointmcnls to the .several officers 
concerned, and otberwi.se to promulgate them for general information throughout 
the settlementH in the Straits. 

3. The Advocate-general having been con.sidtcd as to tie: course of proceeding 
to be adopted Ity the local officers for eunying into effect the ol)ject< of their 
new appointme.nt.s, I am directed to transmit a copy of Mr. Pearson’s letter upon 
the suhjeet, dated the 9th instant, for your information and guidance. 

1 have, &c. 

(signed) G. A. Bushhi/, 

Secretary to (josi|fnment. 

4 ** -______ 


Pl'Til.K DhPAin’ME NT, No. Cl of 

Oiir G()sa'riinr-}^i.‘nt‘ral in (A)uncil at fort William in Bengal. 

Para. i. Urov ilu' fjcoasiou ot a iiovv a]>pointment to the office of recorder of 
Princ^ of Walc.s Island, Singapore, anti Malacca, wc think it expedient to 
specific instructioin^ uitii rvspt^ct lo his circuit expenses, being very desirous of 
avoiding the rcrniTcncc of the mischievous di^cnssions which look place between 
the lat(' recorder and tlic local govcnnncnt. 

2. V\Vdc.sirc iliat the c.\pciises incurred uadci^each of the following heads be 
defrayed bv tlic govcrnrvKmt, viz:—• 

Suitable siccornmodaiion in ii vessel to be taken up by the resident; 

'I'oniiHgc tor prixiite linkage, public records, and ollicial l)ooks ; 

Accomiiiodatkiu for ^servants, public and private; 

IJnliu to servants, public and private; 

Idiandicrs or Imlgings suitable for the temporary residence of the recorder, 

contriining every article of furniture except plate and linen ; «ni 

All expenses incidental to the shipping and landing baggage. 

3. The |K.rsonal and private expenses of the recorder and his table expenses on 
board and on shore during circuit are to be borne by bienself 
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4. The tecorcler s clerk is to be paidsame salary 
of the late recorder. 

We arc» &c. 


London, 

(signed) ^ JWm (?. iiw 

C. ]l}raiyijrilwn/a. 

'§. Morris. 

IV. Astell 

John MasUrpnan^ 

J. Batttk. 

8 August 1832. 

Russell Ellkv. 


as was paid to the clerk 


Jtoierf CampMt. 

H. ShoiiJ^s, 

//. Si. G<?arffe Tmker, 
S. R. dfrmc. 

J, L, LushiNgton. 
jS\ B. Edmondstom, 


From G. A, Bushbtf^ Escp Officiating Secretary to Government, to JR, JbbeUoih 
Esq. Governor of rrince of Wales’ Island, Singapore, niul Malacca. 

Sir, 

T am directed to transmit for your information iiud guidance the accomptnjyinj; 
extract from a public general letter, Nd. tJi ut from the Honourable! the 

Ciourt of Directors, dated the 8th August last, regulating the circuit expenses of 
the recorder of Prince of Wales' Island, Singapore, and Malacca, mul directing 
})aymdnt of the samq,salary to the pre.sent recorder’s clerk m was paid to the clerk 
of the late recorder. 

I havjj, &c. 

Fort William, (signed) G. A. Bmhby, * 

15 January 1833. Officiating Secretary to (Soverutnent. 


(No, 47 ) 

From 5 , G. Bonham^ Esq. Acting Governor, Prince of Wales •Island, Sac, to 
H, 7 \ Prinsq), I%sq, Secretary to Government, Fort Willittin. 

Sir, 

Adverting to my letter of Jist October, No. 22, wherein I promised to prepare 
and stihmit, for the inrormalion of Government, lint expenses attendant on hiH 
Majesty’.s court of judicature in these Straits, I have now liwj lionour to enclose 
a document exhibiting the receipts and dihl>urscmcnts during the years 1832-;;;}, 
and 1833-34, the one exhibiting a loss to government of /i-y. and tlx? 

other of IG. 1,16,313. 15 a. 8/;. 

2. Tlie dift'creiice in the expense fur the two years is to he accounte /1 prin¬ 

cipally l>y the office of recorder being vacant during tlx' gn^atcr part of 1832 *3, 
Sir^Jhmjamiti Malkin having only arrived on the 13th of February 1833 J ^hat 
deducting hi.s pay and esUihlishinent, includeid under the Jieud of 1832-33, and 
the circuit charges for the same period, two months and a ludf, amounting to 
/f.y. 10,(‘76. 7^;., it would appear that the court charges for lliese settlements, 

without the recorder, would be Rs, 31,923. (»«. ; I conceive, however, tliat these 
charges would he susceptible of some reduction, w liieh I iiavc sui)miUcd in a com¬ 
parative statement, marked (A.) ‘ 

3. Comparing the expensejs of the two years, it will be seen tliat the surplus 
charge for 1833-34, wiili the recorder present, aggregated / 4 .y.i,i 6,313.; to 
which must be added the court charges paid at the close of 1832-33, as had the 
recorder not been present they certainly would not have been incurre(|; liiey 
amount to JR;?. 4,585. i2ri. 3/?.; but as it is necessary the registrar shoiild 
accoinpany the court, I would pul his and the governor's extra expenses for the 
circuit at Ra. 1,500; so that deducting this sum from the expenses absolutrdy 
incurred, the result is a dead loss of Rs. i, 19,399. 11^. 11 /v. 

4. The amount fairly to he debited, on account of the presence.' of the recorder, 
appeals to be: 


His salary - - - - • - 

His esiablishment - - . . - - 

Circuit charges incurred at the close of 1832, being on accounts 
of circuits qf 1833/34 

Ditto - m ditto - - ditto - ditto 


37,890 - 

4»392 - 


4»5»5 '2 
25 /M 7 E 3 


.> 

r. 


30B- 


Carried forward 0 ^ 

‘'Jf 

c 4 


'No.'ci,- 

Aboltiiiting tho 

itjponler'tt Cowft 
irTthe 


Piilihc Dfpaii- 
ntcni. 
nariju I 


iurni. 

‘ N.i 1 . 
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(B.) and (C.) 


Brouglii - - - JR#. 

Mr. Ibbetson*s circuit expenses^ incurred for the first circuit, 
cost governuient nothing; but doubtless some addition must 
be made to the governor’s establishment if he is to perform 
circuit; say, each trip as Mlows: 

Xiovernor’s passage and^ontingencies 
Registrar’s ditto - - ditto - 

Other contingent charges 


For two circuits amount to 
Add establishment clerk, at Rs. 200. 
Three peons, at 12 each, Rs. 36. 


Rs . 800 - - 

- 400 - - 

- . 800 - - 


Rfi . 2,000 - “ 

Rs , 4,000 - - 

2,400 -- - 
432 - - 


7U915 9 8 


^5,832 ^ - 


Rs . r>5,o83 9 8 


5. Independent of the expense, however, there arc many reasons which |nako 
the law of England unmodified, and administered’as it must be by an English 
lawyer, inapplicable at these stations. In criminal matters, I fully admit, but 
little improvement can take ])lace; but in civil ones, and the documents enclosed, 
markedand (C.), will, I think, fully prove that I have had some experience, 
I conceive that there is room for great improvement, especially when administered 
by the rccordeV; because lie cannot, nor from his peculiar education can it be 
expected' he ivill, see the necessity of modifying the law of England to circuni- 
stance.s. In these pact ten^ycars I have known four recorders, so that lliey can 
have hardly tiriie to make themselves at all aerjuainted with the prejudices and 
characters of the inliabitants frequenting these settlements. It may, indeed, be 
said, that such knowledge is not necessary for the pure administration of justice; 
but from this I must beg to dissent, because in civil cases the judge not being 
assisted by a jury has to find the fact himself, to do which, with any certainty, a 
knowledge of the language, character, and prejudices of the parties before him is 
by no means unnecessary, more especially as without it the evidence must be 
conveyed tlirough at least one, and in many instances more interpreters, who, 
being aware that they are not likely to be detected, arc apt to interpret .somewliat 
carelessly. 

b. In corroboration of tliis opinion 1 will simply quote one instance: 1 have 
already, in a letter of 15th May last, recommended that the gaming farms .should 
be reinstated. It- is not necessary lierc to discuss whether it is advisable that the 
restrictions should be reimposed, but let it be j)resumed that the Right honourable 
the Governor-general of India in Council is of opinion that it is advisable they 
should be, and issue orders that the gaming farms should be put on their old foot¬ 
ing, can these orders be carried into efl’ect so long as the court exists in its present 
shape, bound to punish and abate all matters deemed offences in the English 
Statute-book, in which gaming is clearly included ? Perhaps, however, the exten¬ 
sive powers now vested in tlie Supreme Government of India, in its legislative 
capacity, may obviate this and other inconveniences; heretofore it certainly had 
IK)t the power, and the result would have been that,‘ had the Regulation been 
passed after due consideration by the highest power in this country, or by any 
other less than an express Act of Parliament, it would not have been recognised, 
by our court, or be carried into execution ; though it is needless to add, the 
reasons that may have induced the Legislature to prevent gaming in England by. 
no means extend to these distant and, 1 may nearly say, seroi-harbarous stations. 

7. From the above remarks it will be gathered, as my opinion, that justice, 
civil and criminal, ought bp administered in these straits on a scale less expen¬ 
sive than the. present; and.ivith this view, in my capacity as a judge of the court, 
and by that incans^ having access to the documents, I have compiled the State¬ 
ments (B.) & ((J.\ setting forth what has been done in the civil and criminal side 
of the court for tlie years 1832-3^, and 1833-34 i the date of its last coming agaiu^ 
into o|>eration, os also before whom the causes have been disposed of. The results 
are as follows: Amount litigated, #521,521 ; of w'bich #.289,228 were disposed 
of before the lay judge, and #.232,203 before the recorder criminal cases 

# tried, 
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tried, 205 ; of which i(» were disj^b8e<ll|i at Smgapore and 47 at Penang l>efore 
the lay judjtes, and the remainder before we lay judges and recorder* The papers 


No* 2* 

Aboliihbig lUel 
Reco^^ Court 
to tb^Juaits. 


dated 11 

following. 

Governor-genmrs litl 10111%. 17 lUarch 
1839. 


From Uie end or Oct. 1824 
to Sept. 1827, SHy - - 3A 

Sept. 18119 lu dime 1830 • 9 „ 

April 1832 to Fob. i8j 3 - »o 


1 j) :.•< 


Yenrs 4 


to which I have at present access do not show bei'ore whom -the crimioal cases 
were disposed of at Maiacca« 

8. Mr, Fullerton, tlian wham few could be better q^liliedf both from expert- 
^ ence and talent, fuUy discussed the merits of tbe <|uestion in a eouacilt at which 

the Right honourible the Governor-general in Council presided; Mr.KulkrtonV Jfinwo. dated 
and us his Minute contains all that I can say, and w^ill doubtless be 
considered of more weight than anything I might say, I beg to en¬ 
close it for reference. An .extract a minute by the Right honour¬ 
able Lord William Bentinck is also appended, wiio it will be seen 
fully concurred with Mr. Fallerton on the subject. 

9. To a.ssist the Right honourable the Governor-geueral of India in Council in 
forming a judgment of tlic necessity of a profc.«ioniu judge being stationed in the 
Straits, and the consequent expense, I would observe, that since 
October 1824, say 1 o years, the court has been carried on without 
one for four years and six months, or nearly half tlie time; viz. 
from the decease of Sir Francis Bayley to tlie arrival of Sir John 
Claridge, from Sir John Claridge's recall until the abolition of 
the late government, und from the reopening of the court until the 
arrival of the present recorder; and as bwas one of the judges 
appointed under the charter at the opening of tbe court in 1832, 

J can safely assetr, as far as Singapore was concerned, no difficulty 
was experienced, though the court had extremely heavy calendars of prisoners to 
try, and a great wciglit of civil business to dispose of, the accuntul&tloti of 22 
months, the lime tlie court wa.s in al>cyancc. , 

10. Should what I have had the honour to submit induce the Supreme Govern- 
mt*nt of India to conclude that the presence of tbe reedrder Is not jpecessary, and 
that his salary and other expenses incidental on his presence might be sa^cd 
to the state, then I would .suggest that on the removal of ihe present recorder to 
another bench, or the appointment becoming vacant, that it should not be; again 
filled up, itnd the judicial business of these station.^ sliould be carried on by the 
governor and resident councillor in the way it was during the vacancy of the 
office alluded to in the last paragraph, by which measure no necessity exists for the 
repeal or modification in the jireaeiU letters patent. 

11. As however there can be no doubt that the presence of a professional judge 
is desirable (but in my o[)inion by no means alisolutely essential, provided efficient 
and qualified servant.s are nominated to the office of governor and resident 
councillor), 1 would suggest, should it be in contemplation to modify ttic present 
charter, that provision .should be made for one of the judgc.s of the Calcutta bench 
being allowed to visit the Straits, and take liis seat on the bench, on the same 
footing as the recorder does at present, once a year, or UvS often as might he thought 
desirable liy government. This would enable the lay judges in cases of difficulty 
to await his arrival, by which means nearly the same professional assistance would 
be obtainable us at prc.sent, and with the aid of a steactiKvessel, might be effected 
at perhaps 10,000 to 12,000 rupees, instead of (*>5,083 rupees, us under the present 
system. 

12. On the other hand, if it is deemed proper that a system of judicature similar 
to the present, .the most perlject and expensive that could be devised, giving tbe 
inhabitants, both European and native, the privileges and immunities enjoyed byll 
our fellow-subjects in England, which the latter certainly neither require nor com¬ 
prehend, should be continued, then it appears to me the hyslem that is pursued at 
the presidencies should be adopted here, and that a tax or duty on the trade .sliould 
be iinnitdiatcfy imposed. At present the European inhtibitants absolutely pay 110 
lax vyhatever for the protection they receive, except on the consijni|)lion of 
spirituous liquom if Imuglit in retail; a state of things for which I confess I sec no 
good cause, more especially when it is reiiemlxsml thafrduiing last year the expen¬ 
diture on account of these settlements over the receipts’amounted to 8,32,273 
ilicca rupees* This subject is however so ably and fully di.vcuftscd iq Mr. Fullerton's 
Minute, that I beg to refer the Right hbnourable ihe Governor-general ia Gkmricil 
to it for any further information that may be required. 

I have, &c. 

Prince of Wales' Island, (signed) S\ C, Bonham^ 

22 Dccembev 1834. Acting Governor. 
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Comparative Statement of Espensjjfi iwntri'cd oh Accoant of Uie Court of Justice, 
and what Mr. Bonham U of opinion would amply suffice. 


Present Esubiishment. 

' Proposed EstablishmeHt. 

j’enung: 

Recorder - - - - 

Us, a, p. 
37.B90 - - 


Rs. a, p. 

Registrar - - - - 

16,800 - - 


10,000 - /- 
6,000 - - 

Clerhs .... 

10,800 - - 

- ... - 

Interpreters, criers, file. 
Kccoidcr^s establishment - 

4.647 - - 
4.392 - - 

0 

4;547 - - 

Gcjvcrnor’s ditto 


Clerk and two peons 

2,440 - - 

^ Singapore; 




Clerks * - - . 

8400 - - 

. . - - - 

8400 - - 

Interpreters ... 

3.<'05 7 - 

----- 

3.(»o5 ’ 7 - 

Malacca: 




Clerks .... 

(jfOOO - - 

- - - - 

3,600 - - 

Interpreters 

♦Circuit charges for 1833.4 

r 

■hr,-id - - 
29,('33 9 ® 

1 

4 

Extra expenses of all sorts 
for Governor, each trip 
800 rupees, two circuits 
annually - i,6oo 

Registrar’s ditto, at 
40oriipt*cs,fortwo 
trips - - 800 

Other contingencies 
unfon seen, at 800 
rupees per trip, 
two circuits - 1,600 

2,526 - - 

4/>oo - - 

Jis, 

1.24.694 - 8 

K,v. 

i 

45.11« 7 - 


• Its. <u ;). 

Present rxpfiises - - - - 1/24,594 “ 8 

Proposed (litio - - - - 45,118 7 -- 


I’roposed saving - !U, 71)475 9 ^ unnuallv. 


* Circuit charges takeu from absolute payments. 

Prince of Wales’ Island, 2*2 Dec. 1854. (signed; S. G. 


(B.) 

Amount laligsted at rri}ur of' Waif s* hlmidt Siugaftore^ i\m\ during 1 H;y2-33, 

imcl i8;j;}-;{4. 



Resident 

Councillor. 

Recorder. 

Total. 

At Prince of Whiles’ Island - - - - 

At Singapore 

At Malacca 

■i 

Spanish Dollars 

Span, DoL I 
684)10 ! 

205498 
14,82 a 

Span, DoL 

! '92.(553 
! 36.024 

3.616 

f 

DoL 
261,563 
■ 241,522 

j 18,436 

289,228 

^23^2,293 

1 


• * Spanish Dollars, 

Tola] proceedings in&Ciluted before lay Judges - - - ‘a89,tt‘28 

Ditto .. Kecorder - - 232,393 


Spanish Dollars 521 >521 


(signed) S. G, Bonham, 

Acting Gomnor. 


Prince of Wales’ Islundj 
22 Dec. 183.^, 
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CaiMiMAL Cases decided before the Court of JudUcomre, |4iflre ^ IFo/im’ Siitgapon', and Maktcca^ In 

1833-34- 


PRINCE OF W ALES' ISMNP, 

SXKGAFORi:. 

MALACCA. 

if' 

' 




' " 








f 




CovoriHjr^ 



Go^rmior aud 


1 Kpifnber 

Govenukr and 


Numbor 

UriidriK 



R««i{leot 

Rceorder, 

j of 

'•Reiidcul 

ilecorder. 

of 

Ci'ttncillor, 

and 

cnii^jis. 


OmocUlor. 


; lAdictmont*. 

CtfonciUiir. 


lnd 4 t'tfueu!». 

Recorder, 




1 




r«er^‘.v. 



Nttwiwr of 

Nnoiber of 

1 Tot«u 

Nuuibor nf 

N uinbor of 1 

' 1 ‘orAt. 




IndictmeoU. 

lodictifteuU. 

Indictmftnut. 

1 

1 

1 

i lndicin>uniii. 

i 



10 

9 

) 

19 

3 

r 

10 ^ 

10 

murder 

39 

I 

' 1 

0 

- 

! 

- 

1 

- - murder,^wil)i accessary More 
the fiicL 

3 


1 

i 

1 

- 

*• , 

- 

1 

- - nmrder, witli accessary alter | 
the lact. 1 

3 

* 

1 

1 

1 

3 

4 

- 

inoii/daughter 

S 

8 

7 

15 

- 

3 

3 

5 

- • stabbing, cutting, and wound* 
ing, with intent to Kill and xmir- 







! 


dor, with counts to do some bo* 
ilily harm,to cKsfigure^ to iiutiw^ 









kv. 


1 

“ 

1 

- 

— 


1 

* - shooting, with intent to kill 
|nd murder. 

3 

— 

X 

I 

- 

— 

* 

- 

- - attem|}ting to shoeft, w'ilh in¬ 
tent td )»ill and murder. 

i 

1 

— 

1 

- 

- 

“ 1 

J 

- - AHsautt, witli intent to kill ami 
^inrder. 

a 

- 

- 

“ 

- 

- 

- 

1 

asKuulr and false imprisonment 

1 

- 

4 

4 

- 

- 

‘ 


common aKsault - - - 

5 

1 

- 

1 

- 

- 

- 

- 

- - assaulting u peace-otricei* in 
the exticutioti ot liiH dutv. 

1 


1 

- 

- 

4 

1 
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• - a woman quick 

with child. « 

1 

- 

1 

1 * 

- 

- 


- 

rape. 

I 

- 

; 1 

1 

- 
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• 

- - asMault, with intent to com¬ 
mit a rape. 

i 
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— 

- 

2 

- 
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1 

— 

1 
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t 

- - Miilawliil ahthn'tiim nl u girl 
under if> vearH of age. 

i 
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— 
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1 
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1 
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- 

- 

- 

2 
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4 

4 
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lO 

5 

jG 

21 

10 
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47 

2 

i 

1 

3 

1 
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7 
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*7 

1 

- 

1 
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1 
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2 

1 
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1 
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4 
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18 
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controlling authority, only the niriit civil j5crv||pts will be requiied. Whether such 
lo<^I controlling authority be ncce&sary, matter of opinion. In my own 
Opinion, an efficient tldtninistralioii cannot well be estabUaheci without it, more 
particularly as affording intermediate appeal within the local Judicial Deportment. 
It must, moreover^ be nunrinbereil that these settlements are far distant from 
other presidencies; witiSfthe local authorities must rent tlie maintenance of all 
political relations with tl»c Netlicrlands Government, the Siamese ami numerous 
other eastern states; the support of the British interests in tlmse distant regions 
require the presence of action more prompt and decisive than a mere insulatdd 
residency could have. ^ 

If the administration be conducicd as a dependent government, under the 
Supreme, but with on huerinediate controlling authority', then the office will Ik* 
tilled by a head commisfiioner or lieutenant-governor, witli the secretary and 
assistant under him. 

If under a separate goveninienr, under the Court of Directors, suhjcci onlyto 
tlie general control of the Supreme (iovernmcMit, as settled by statute, then the 
present system may remain as it is, established of course on the most ecoiioniu al 
principles. Reductions have been made, and arc still in progress. It must be 
recollected that these settlements iiuve to bear heavy transfers of servants from 
Bcncoolen at very high nllow^ance, which may he reduced by degrees; some 
increase has been unavoidable ut Malacca and Singapore, for there in reality 
neither civil government nor ml ministration of justice had any CAistonce; but these 
are even now far more than met by reduction of supertluitics at Prince qf* \^^lles' 
Island, and further equalization yet remains to be perfected. The wlude principle 
pursued, and to be continued with a view to economy, has been t# spread out the 
Penang establishment in the other two, reducing the former even iii.ugreuler 
proportion than tlie additions to the hitler.* 

I am not aware that the expense need be greater unde r a siipataTc and (hstiuci 
government than under a dejirndenl unti; the ijuesticui simply is, u lictlu r tJic 
pa) of lh»' governor, resident councillor, and otlicr civil servants, will he greater 
if oppeunted diietiiy by the J loiiourahlc Court on a separate scale, than if 
appointed by the (i over nor-general, and oi course on the llcngal scale. If we 
judge Iroui past exj)crieiuc, we must conclude that li»e expense will he. k''S : under 
the fiisi, the Governor of Penang receives only .0,iuo rtjpces per uuuitli; Ihe 
laeutenant-governor of Bcncoolen received iVoin 7,000 ia S,ooo; tin pay of u 
resident councillor is only .1,1.05 > that of Ningapove, under Bengal, was 
Malacca, 2,500, besides military pay Hieing held by a inujor), and iTlSf ot 
1 eiiasscrim 3,000 ; and the allowances at Bciicitlotcn generally exceeded those at 
Penang for the same class oJ* servants. 

'^h(‘ nuinlicr above staled, 12 pre sent, is all I ( Oiitcmplale as adotjuate lo all 
the civil duties, collection of revenue, admiuihtratiou of justice, civil^nd cruninal 
magistracy, and police. Allowing the absentees, the nuiiiher would be 15 ; the 
present number fixed is 17 ; casualties would soon meet the tlifierence ; two arc 
now employed at Tavay and Mirgue, &c.; tuid if tho^c provinces were sufjplidl 
fiom us, not a single addition to civil establishments would he required, nor to the 
medical, as the latter is now constituted. In all other government^ tia: executive 
and judicial funcUonaries arc distinct; but at all governincuis there is duty enough 
to be done in each departmeut to require the exclusive appropriation ol une act oi 
officers; and from tlie extent of the official jiowers, and liability to abuse, tltcre 
may be a necessity for such separation. H his is not the case at TJjcse three settle- 
uients : laud revenue can scarcely be said to cxi^t, and ail that we collect arises 
from the excise, the exclusive right of retailing certain articles , that right i.s .sold 
every year to the highest bidder for a certain monjhJy sum, and scarcely gives 
rise to a single dispute or retjuires any exertion of‘authority. The main duty ol 
the Civil Department at these settlements is thepolice. I'he nature of the population, 
tbree-idurtbs of w hkb are the refuge of all the surroqndqtg countries ; the coidincu’ 
limiU; the facility of iiigress, and abstractioii of propeny, are indeed such, as to 
Constitute the pwice almost the exclusive duty of government. There seems 
therefore, no necessity for separate officers for the two lunctioufr, executive uud 

judicial. 

* Thw mif^ have been liooe with full dRset an to management wiihuut tbf Bene-wlen sert uiti. 
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judicial and such can only involve double expense, coanteraction to each other, 
and being quite unintelligible to the people of these distant regioos, yet uncivilized, 
has no other effect than lessening the authority, and bringing government into 
contempt. 

The residents at each settlement should be the responsible superintendeats, 
ilirecTors, and controllers of all the executive deparimcntsnakin^ such share of duty 
to themselves, and employing their assistants in what manner they see fit. 

The residents should; moreover, be the judges and magistrates ; should try all 
civil suits above .500 rupees, referring those under that sum to their assistants ; ami 
should have [»ower to punish all misdemeanors, affrayf, petty assaults, and petty 
thefts, not exceeding rupees, by corporal punishment, not exceeding ;j6 stripes; 
by impi'isonincnt with hard labour, as far as two years j by fine, as far as 
200 rupees ; and for all crimes of great magnitude to commit for trial before the 
court of circuit, to be established as hereinafter described. 

The juc^e should have power to refer to his asssistants for trial all suits under 
500 rupees, with appeal to himself if parties desire it. 

The judge as magistrate should have power to refer to his as.sistants all ini^uiries 
on the criminal side, revising proceedings before punishment, with [K)wcr of re¬ 
mitting such wiieii he deems ncc^sary. 

In all judgments exceeding 2,600 rupees appeal shoald be open to the court of 
circuit, as hereunder described ; in all cases exceeding 3,000 rupees appeal should 
further he open to the King and fCouncil. 

The governor, or other controlling authority, should firocced on circuit twice a 
year, and besides exercising general supervision in the Executive Department, try 
all criminals copimilted, and all appeals pending; the resident silting also with 
* the governor, but th6 latter having the casting vole. 

llic eilnl process should he by plaint and answers delivered, written or taken 
down by ofFicer^of the* court, examination of witnesses, and exhil)its and judgment 
according to equity and riglit. In all cases of importance, when either party 
required it, jury of four or seven might be impannellcd to give their verdict; and 
this in commercial cases would probably be the most satisfactory to the merchants 
of the place. 

Hritish-born subjects should be amenable to tbeso courts, as they are in otiicr 
parts of India ; but in all cases exceeding 2,000 rupees, witli right of appeal to the 
Supreme ('onrt at Calcutta, instead of tlie governor and councillor as the court 
of appeal. They should be subject to the magistrates also in manner prescribed 
by Act 53 Geo. 3, c. 155, s. 105 & 107, against any act done by the government 
uf these settlements in its e.wutive capacity. Parties dcc?ming themselves 
grieved might appeal to the Sup*tne Goveninient; if not satisfied, a suit may be 
entereil in I he Supreme Court at Calcutta, and defended by the Company’s advo¬ 
cate-general, if deemed necessary by the Governor-general in Council. « 

If tlie adi^inistralion of justice entirely by civil public servants be objected to, 
there could be no dithculty in attaching live merchants, settlers, as assessors, on 
the same principle as a mayorVs court, the resident us mayor, the others us alder¬ 
men, and the Governor ami Council holding only, as formerly at Madras and 
Bombay, the courts of oyer and terminer. Any one of the modes here proposed 
would be preferable to the present, which is more expensive and worse adapted 
than any system which could be devised. 

The criminal trials should conducted before a petty jury, on information or 
urraigiunent, drawn up from the magistrate's proceedings in each cose, hy tlie 
register of the court, in precise and distinct form, specifying the crime, place, and 
time, as in a regular indictment, but divested of the technical tormalities on points 
not aflicting the criminality of the oflcnce; evidence to betaken on oath before 
the court; witnesses for prisoners examined, and judgment given on verdict of 
guilty, sentence might be ex'ceuted, judges having power of mitigating punish¬ 
ment ; a correct record of depositions taken before the magistrates ; evidence and 
proceedings before the oouiit to be kept and transmitted to the Court of 
Directors; a clear and distinct specification of crimes and their punishments to 
be drawn up and framed into a Regulation to be enacted for that purpose. All 
inhabitants shou|(l be liable to trial before these courts, except British-born 
European subjects. British subjects, military, may be deemed liable to trial for 
all crimes and olfcnccs by court-martial, as in India, beyond 120 miles lirom the 
presitlencies; oUier British subjects to be amenable to the court at Calcutta, sent 
for trial on commitment by the resident acting as magistrate j all depositions tind 
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wHncsscs to be sent to Calcutta j: adverting to the class and descriplioaoi firitisii the ., 

inimbitants, such a case would scarcely occur;^ V c\ i.rt 

Thcrte is auother inode of proceMing by which justice may he administered, 
and still a considerable saving lake place ; namely, to constitute this governmeui ‘ 

exactly like the other governments of India; to fix one of the settloments 
(Malacca, for example) apthe presidency, to have there a governor and two coun¬ 
cillors ; to reduce these at the other two to the rank of residents only, with powers 
of xillah judges, on 2,000 L per annum; to establish the Kings Court on the ori¬ 
ginal scale at which it formerly stood; to limit its jurisdiction over natives to tli^ 
presidency town, and four noiles round; allowing it over European British sub¬ 
jects, the Company, and their servants, the same powers held by the Supreme 
Courts. If deemed unadvisabic to make the Governor and Members of Council the 
judges, make a mayor s court of it, as furinerly at Madras and Bombay, leaving 
justice to be administered at the other two places, and beyond four miles from 
the presidency town, by provincial courts ; three zillah courts, one judge of appeal 
and circuit, and the Governor in Council, the Sudder Adawlut, This would 
only require one more civil servant, but would cost more than the oilier plan by 
ilie full allowance of the King's judges and Court, but would certainly be more 
convenient and economical than the present, and expenses would not exceed 
the receipt framed as hereinafter proposed. ^ 

For the native establishments in the Civil Departments, I am not aware that 
the constitution of a government would require a greater expense than any other; 
the records, the accounts, and the police would be much the same under any ^ 

system. The main expense at present is the jmrapbernalia of an English aourt ot 
justice : registers, clerks, shcrifts, coroners, &c. &c. The same set of native 
officers may do all under a resident; and a very smoll lee in the adtninistratiun of ;• 
justice would pay the expense; I would say from 5 to 10 per cent, iit umount. 
decreed leviable from the maidJide parly at the close of the«suit; the demand of 
fees in advance, hi limine I would entirely reject. • ^ 

’Tin* military would lie exactly tlie same under one system as another: I should 
say, native infantry one regiment, of 1,200 rank and file, divided between tlie 
three settlements as circnmstarice.s may retpiirc. 

Artillery: one captain, two subalterns; 40 European artillery in the garrison of Fort 
Cornu allis ; one company Golouridauze, ditto, ditto ; one company Golonndauze, 
divided between Shigapore mid Malacca, and one officer at each station : no general 
or division staff* are requirt^, except a paymaster. The local staff may stand as 
follows at each station :— ' 

1 Fort Adjutant at Prince of Wales’ Isiaod. 

1 Cantonment ditto at $inga|>ore. 

1 ditto ditto at Malacca. 

3 in all, acting also as Commissaries and Sub-f>aymaster5 at the two latter. 

The senior officer of artillery to superintend the arsenal. 

The artillery officer at the other stations may also be in charge of tlic mililary 
stored and ammunition and ordnance ; and cither they or the canlonmeiil adjutant 
may in common act as executive officer or engineer in charge of public buildings^ 

When works of magnitude arc going on, a stipcrintendiiig officer (professional) 
may be employed, as at present. 

i'bc office of town major and military secretary may be continued, as ut present, 
united; iheGovernor holds a commission as eommander-in-cliicf of the town and 
garrison of the settlement at which lie may reside for the lime being, and whicli is 
then the seat of government. The military secretary and town major will ac- 
company the Governor; the detail duties will be^conducted by the fori <n‘ 
cantonment adjutant, acting under orders of the Gover/ior, tlirough the town major, 
while the Governor is present; while absent, the fort or cantonment mljutaut w ill 
act under the orders of the senior officer commanding the iroops in cantonment. 

From the nature of the government, there being no IniiUary Board, the niilltary 
secretary* now acts under the orders of the Gorernor, 'as u controlling authority 
on the Ordnance and Military Store Departments, in so far as to pass indents for 

.1^ • .sKiies 

* I should »ay the c<»uriciUvr, were I hqI douUful os la the propjitiiy ot a puIJi* aorvirn 

excrciMiig say military fuactiont without a taUkstfy committfon. % 
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stores, and sanction issues required in common rofiutine, under the appointment of 
the ins[)cctor-^('i»eral; the Governor’s military secretary also superintended and 
controlled all the works, buildinnjs, and repairs ; and with a view to economy, the 
former practice may be reverted to. The nature of government* indeed, generally 
requires tlie (iovernor to take a more direct part in the detail and transactions of 
ull depurtnicnts than at other presidencies; and hence the private^ and military 
.secretaries are indispciuiable. 

A local medical establishment has been fixed by the Honourable Court as follows : 
—Three surgeons and five assistant surgeons; for the following reasons ; I think 
the wliole of this establishment might be dis|>ensed with ; we have no tror>p8 of 
our own, and we should 1>oitow medical officers from the establishment that 
supplies the military. It is not firobahle that other governments would entirely 
approve of their troops bcjing attended by local surgeons; such was done while the 
Bengal troops were here, without objection, but has t>eea objected to by the 
Madras military authorities ; the local establishment would therefore be surplus 
to demand. I am of opinion that at Prince of Wales’ Island, there should be one 
surgeon, and one a.isistarit surgeon for local duty of the place, general hospital, &c,, 
one for the native regiment; three in all. At Singapore, one for the local duty ; one 
for the troops, and the .same for Malacca; making in all, one surgeon, 26assi.stant 
.surgeons for all duties; instead of Ihrec surgeons and five assistant surgeons exclusive* 
Jy for local duty, besides those intended for the troops, which could not be less than 
three, mui would make in all a number more than required. The Clerical Depart¬ 
ment consists of only two clergymen for the three settlements; tlierc should l>e 
four, uni* for eafcb scitllemcnt, and a spare one; this would be saved by the re¬ 
duction of the Medical Dc|>artinenl. Of the c!iarge.s of the settlements, a great 
juirtion is such as would arise under any form. Pensions and jioliticaJ charges, 
besides stiftfjs expended on account of other governments; all these swell the amount 
ul chargtf, and licing expended umler the government of Prince of Wales^ Island, 
imh?.ss minutely .scrutinized, lead to the erroneous conclusion that they arise out 
of tile form of iulmiiii.stration, wliiJ(* in fact they arc matters of course, and wonhl 
he unavoidable under any form. It seems to be concluded that if the ofiice of 
(iovemor were to ceastj, ull the exptinscs in supporting the place would be saved ; 
ub well might it be Kupposed that if the governments of Bengal, Madras, and 
Bombay, were bound into residences, that the whole charge of their csUiblLshinents 
would be saved. 

As to tlie revenue to be raised to .support the expen.^e^, I am of o})inion it should 
be drawn from the Ibllowiiig source.s :— 

1. A <luly oi two and a half, or e*.vrn throe per ce nt, on one side of the trade, 

die export. ^ 

2. A tax on lands and houses,^ated in money, at tlie value of onc-tenth of the 
produce of lands or valued rent of tlic hou.ses, to support Uie expense of police, 
cleaning strcxi.s, repairing roads, bridgtjs, supporting gaols, and all other (ixpenscs 
for whicli rule^ are laised in un Eiiglissh country. A tux on horses, cai'ts, aud 
< arriages, as now raised in Prince of Wales’ Dland. 

3. Kent of the exclusi\ c privileges of retailing Spirits, keeping houses for smoking 
opium, retailing of>ium, less tlum a che.st, for consumption; keeping houses for 
gaming; ditto ibr retailing toddy and bung-seeri, or betel; ditto pawnbrokers’ 
shops, shop tax, and market stalls. 

4. Fines and fees in the Judicial Department.—These I have little doubt would 
meet all expenses, duly regulated. 

The argument against the first is a general o*ie, that it would afl’cet the trade ; 
the argument c vnntrario nui«t be equally so ; such a tax could never affect a pros¬ 
perous trade; it has not tiaU effect in other places, nor bad it at Prince of Wales’ 
Island. I'he trade was gmiter when the rate of duty w'as liighcst, and has been 
jmu'h less since they were taken off than when the duties were levied; a certain 
proof that it is not the duty which affects the trade; they arc everywhere paid ; 
and in seitlemenls whcrcirade is the Sole object of their establishment, it seems 
unaccountable that they have no existence. The objection to duties OQ trade 
appears most exiraoidinary, when it is considered that the Dutch at B^via levy 
no less than 2;, per cent, on Brilisii piece goods, on a tariff rated at le«t 60 per 
cent, above the invoice value; and there appears to be no diminution of import; 
and yet it is argued that the levy only of two and a half per ceat, here ruins tlie 

tr|(le; 
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trade; duties on the trade a6bfd the only certain source of revenue, the one estab* AiiolUhin^f tha 
Ibhed and understcKMi and general throughout the uhole of these Eastern regions, 

Dutch, Siamese, Malays, and Cochin-Chinese. Singapore has boon viewed as a 
channel for giving vent to the extensive sale of our European manufactures, and 
so it has hitherto proved ; but it has given vent on equally favourable terms to 
the produce and manufiicturcs of every other country. It o{>ened the vast regions 
of the Eastern Islands, till then unsupplied; but the j>eriod must arrive, and to all 
api^reurance it is not distant, when those countries must be saturated^ like other 
parts of the world, with British manufactures ; tliat period will not bo aceeieruted 
by the levy of two and a half per cent, on the passing trade, nor would our for- » 
bearance retard it But if the extension of Britisli manufactures, and the pro- 
inotioD of British industry and enterprise be an object why extend exemption 
from duty to imports and exports from and to other c ountries ; why allow the 
piece goods of the Neiberiands, ofCiermany, or of France, to be imported on the 
same terms with our own : why allow to other nations gratuitously tlie beneliis of 
an establishment so costly to ourselves? The course of fk^ceeding i am here 
contemplating would fie easily pursued : allow the import of British iminufao 
tures, and of all goods whatever, I’ree, if imported in a British ship from Great 
Britain ; levy tw o and a lialf per cent, on ail goods the produce or manufacture of 
India or any British st^ttleraonts on this side the^Cape, imported in British sliips ; 
levy five per cent, on all imports whatever in foreign ships ; there are objections 
to the levy of duties on inijiorts of the produce of the Straits tind nciglilioiiring 
places in Junks» prahus, &c., let them be imported free in all Urkish ships twmml 
lor Great Britain or any place beyond the Cape of Good ll^e; icUsiu h he 
exported free; let all such be liable to a duty of two and a linlf pt-r cent, if 
exported in a British ship for any port of India, or any British sofllement on this 
side the Capet of Gooil Hope: if exported in foreign ships, let themsubject 
to a duty of five per cent. If any be exported in.a British ship bound 

beyond the ('ajKJ, on which imjiort duly nns been kwied, let a profJbrtionrtK; (haw* 

Uick bo given. Such a course, wliilc it could not aflcct the Inule of fircvil Britain, 
would assist h 1 least in tlie establishment of a better rehttiiui between receipt and 
expenditure at tliese settlements. 

second is supported by the Established rate on the casHern side of the Bay 
of Ih ngal; and considering ibe secuiity and protection enjoyed against foreign 
nggrit^sion and domestic violence, is certainly not too much to pay ; it is, in fact, 
a country rate. 

d lie third; of tlie articles taxed, four ure [lure vicc«; the principal of them, 
opium smoking and gambling by Malays and C'hincsc, no law^ or police regulation 
can ])rcv(nt; vices ihut cannot be supprcKsed arH til .subject^ of taxation, ami the 
good of the puhlK: rccjuircs, that if they cannot be prevented tlii-y .'nliould lx* 
brought under cognizance and restraint; hut they will not be laslirig sources ol 
revenuf:, ibc vices thefnselvcs tliminish under scl.lle.d iiabits and j>romcssive civil- 
izatiojj, and the revenues with them. Ihcy continue high at Singapore, because 
the viliolc population consists of wandering savages (excipt gaming, iinluxcd .since 
iSiii) ; the others liuvc; diininislied at Penang, as the pojinhiiion has become ludi- 
geiiou.s and settled ; at Malacca/ a European fietllcrnent of 300 years’ standing, 
they scarcely exist. There is, consccjnently, lour limes more revenue rcaliz(‘d at 
Singa{K)re from a fmpnlaiion of n,noo, than from one of 32,000 at Malacca. 

The fourth arises out of the administration of justice, and requires no remark. 

Were the sy.stefn of administration here describc(| adopted, iIkk; can be little 
doubt every expense would l>€ met without aliolisfiing the local government and 
tacking these settlements to anoU||t?r; neither tlie Bengal nor the Madras govern 
ment have more time on their hands than required tor their proper duties : I am 
satisfied no saving would lake place. 

I conclude with a few general observations. These .Httlcmenfs hav<.* been 
viewed only as a dep6t for trade ; and it has been argued tliat as such, one <‘r two 
coiii|>aoies of seapoys, and a few- peons, would answer eve ry punx)se of sfM:urily- 
A mere dep6l might be on an island half a mile Hpi/wc, in a town of the same 
dimensions, and there is no doubt tlie cslablishnient contemplated would be 
sufficient. But what in reality is the state of ti.ese seltlemenis ? they arc not mere 
depots, IRey extend over thousands of square miles; they now Contain a p<jpnla- 
tioTi of 120,000, and every day increasing; we give them a sy'^Uiu oj jiujicanirc 
the most finished; iIjc most perfect, the most expensive in the world nniJ( 1 a KmgV 
Court; we give them ail the privileges and immunities of our jiu'njcci^ in ^hc 
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iijotber country, which they neither require nor understand. It seems, moreover, 
to be expected, that we are to extirpate piracy from tiie Eastern Seas; and for all 
this the great body of our inhabitants pay nothing; for the revenue now collected 
from excise is paid by a very small part of the population; arrack drinkers, opium 
smokers, and gamblers, those who really derive the benefit, protection, and profits 
of the trade, pay literally nothing, and yet we are surprised that titese settlements 
should lie a dead weight on our finances. We have only to follow' tlje course fol¬ 
lowed at all other places, and apply here those principles applied in every other 
part of the world; the result will be the same, they will pay their own expenses ; 
and if the authorities in England would declare the above officially to be the rule 
of proceeding, with the knowledge 1 now fmssess, 1 should not hesitate in under- 
taking the duty of squaring receipt and expenditure in the course of six months. 


Penang, i February 1829. 


(signed) IL Fullerton. 


S .—Since writii^g the foregoing, I find the grand jury at Singapore, com¬ 
posed of the mcrcliants of the place, have made a presentment against the 
gaming farm, which must of course be followed by its abolition, or the indictment 
of public officers contfucting it: here we have 71,000 rupees at once struck oft* 
from our receipts, by the very people who enjoy the protection and profit of the 
trade, for the support of which the Company alone are made to pay. The gaming 
farm was presented and abolished at Penang, where we lost 1,20,000 rupees. 
Cuming amongst the Chinese caniiotbe prevented, and the police jieons now pocket 
the government'%evenue, while gaming goes on, and is a greater nuisance than 
ever, and admitted to be so by the very people wlio signed the presentment. Thus 
I we find the new'-establislied principles of free trade preclude the possibility of our 
drawing funds for our support from that wdiich 1ms long been considered, admitted, 
and acted on, us tlic ,only legitimate wsowrcc of revenue, by the Dutch, Malays, 
Siamese, Cochiit-Chincse, and every Easti^^ta state. A plausible moral theory, con¬ 
tradicted by facts, that vice is encouraged by taxation, deprives us of the half that 
remuins: the same argument would take away the duty on opium .smoking and 
arrack drinking, and then we are left to the lands, that only source which in these 
luwlcrn countries has never be^n looked to, and cannot, therefore, be made avail¬ 
able, from want of inliabitant.s, and because contrary to customs and usage. The 
recorder, in his charge at Malacca, recommended a similar presentmeut; but 
alihougb none was made, the discontinuance of the gaming farm must result. 

Malacca, n March 1829. (signed) R, Fullerton. 

(True copy.) 

(signed) S. G. Bonham^ Acting Governor. 


Extkact Minute by the Right honourable thf.Governor-general in Council, 

dated 17 March 1829. 

Para, 3. With respect to the Judicial Establishment, I concur entirely with 
Mr. Fullcrlon in the opinion expressed in his note, to the inapplicability of the 
present system of judicature to the state of things in the Eastern settlements* 
An essential reform is requiretf, not only in consideration of economy, but for the 
well-being of these settlements ; and it seems iiyispensabie, wdth a view to tiiese 
objects, tliat the administration of justice shoula be placed upon a different foot¬ 
ing. Mr. Fullerton has explained tlie several forms which might be substituted 
for the present, in the note aqove recorded, and I shall, upon my return to Bengah 
liring the suhjpct distinctly before Council, in the hope that w'e may concur in a 
representation to the Honourable Court of Directors, and to the other authorities 
[){ England, with a view‘.to Wicit a re-consideration of the present chatter of 
lustico, and the establishment of some less expensive and better plan of judicial 
ulministnition. 

4. Mr. Fullerton has also suggested, that much of that part of the clmrge for 
udieial officers, which \m$ been increased by the local government, at the suggestion 
if tlie Honourable the Recorder, or in consequence of presentments made by 
liffercni grand juries, is susceptible of reduction. The sanction of the Supreme 
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Government, if required, will, I mn confident, be readily given to any nieasurcs 
directed to this end: and it will be highly satisfactory to litem to find in the pUtn 
hereafter to be submitted by Mr. Fullerton, that the expense of the judicial 
establishments will again be brought within the limit of 1834-25, or very 
nearly so. 

(True extract.) 

(signed) .S’. G. Bonham, Acting Governor. 
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(No. 27.) 

Froii) jST. Murchison^ Esq. Governor of Prince of Wales's Island, to the Secretary 

to Government, Fort William. 


Sir, 

I i>o myself the honour to transmit, in original, two vaUiaUle |>a|>ers addressed , 
to me b}^ Sir Benjamin Malkin, on the close of his official connexion with the 
Straits government, which I conceive likely to prove very useful to the legislative 
authorities, in the preparation of new Regulations for theS^ settleinentis, and in 
framing a new charter of justice. 

2. The first of ificse letters, dated the fitli July, points nut various imperfections 
attaching to all the revenue Regulations. I submit these without comment, as 
they consist chiefly of objections of a legal natq|€. In regard to Sir Benjamin’s 
remarks upon the evil arising out of the mondpoly system us dovi» conducted, 

I cannot withhold my concurrence in the opinions he expresses ns to the o|>prcssion 
and the crime, generally, it is calculate<i to foster; hut I deny tht^ possibility of 
its being conducted under the direct superintendence of government, \vitl^» its pre¬ 
sent limited establishments and means manegeinent, even if existed no 

objection to a system that would bring its officers into perpettml coJIision with (he 
public. 

The evil arising from the influx of vast quantilies of copper coin i.n truly 
stated by .Sir Benjamin ; it has existed ever since the first establishment of Singa¬ 
pore, but the remedy is beyond the powers of the Ideal authoritie.s. 

.4. ’fhe letter, dated 7lh, touches upon a variety of points connected wllli the 
charter and the administration of law under its provisions, to all of which 1 .solicit 
attention. These include remarks upon the judicial appointments vested in the 
Governor in Council by the charier ; remarks ujion the interest allowed ijy govern¬ 
ment on cash deposits by the court, as in the savings banks, and upon tlie esta¬ 
blishment of a pauper-house. On this last subject I shall hereafter rejiort; at 
present llie revenue of the Fork Farm, averaging 1,000 nipees per mensem, is 
devoted to that object; but the institution is so largely, if not altogether appro¬ 
priated to Chinese (though the regulation is general as to the application ol the 
fund), that it does not afford suitable accommodation for Christian, Hindoo, and 
Mussulman paupers. 

5. The next topic is a revised t^blc of fees for the court, requiring no particular 
remark; but the observations upon the charter which follow, marked (A.)* 1 beg 
to point out to particular notice, as well as Sir Benjamin's remarks upon the duties 
and salaries of the clerks, swearers, and interpreters of the court. 'Fhc reduction 
to which allusion is made, in the salaries of the inferior officers, was reconimended 
by Mr. Church, and sanctioned by the Supreme Government, on the supposition, 
probably, that the professional judge, or the rcgistiar at least, had been previously 
consulted. On becoming aware ifiat this was not the caw?, I trust the reduction 
may at least be modified by the Honourable the Governor-general ot India in 
Council, I fully concur in all that Sir Benjamin has (?xpie.S8cd us to the evil con¬ 
sequences of making the court’s servants liable to such serious diminution of .salary, 
or even to dismissal, excepting in cases of misconduct. It a pleasing duty to 
solicit attention to Sir Benjamin’s opinion of Mr- Kcrr^ merits; an opinion in 
which, I am certain, every individual in the Straits most* cordially concurs. 

6. The latter portion of the letter lias reference to points of mere local interest, 
with which I should not have troubled the Supreme Government 4f I could havi; 
readily abstracted them; but I am unwilling to mutilate thesedocuinent:>, and their 
great lengtii precludes me from taking copie-s of those parts more imiiiedialciy am- 
necied with the subjects referix;d to the notice of the Supreme Government. 

30p. J 3 7- 
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7- In conclusion, 1 hc^ to intimate that Sir Benjamin, who is now proceeding*to 
Calcutta, will he happy to enter into direct corainunication with government^on 
all the juiitters (Jisciissed in tlic lettcrii now transmitted. 

I have, &c. 

Piincc-of Wale -.’ Island, * (signed) K* Murchison^ 

jK July Governor. 


l"rom Sir B. //, Malkin^ Kt. to the Honourable Kenneth Murchison^ Esq., 
(iovern^r of I^rince of Wales’ IslaiKl, Singapore, and Malacca. 

Sir, 

1. At the close of rny oniciai connexion with these settlements I am desirous 
of addressinii yon on a variety of snljects of much importance to their well- 
bcii»g. 1 have been unwilling to do so before from feeling it undcsintble in my 
judicial situation unnecessarily at all to interfere, even by suggestion, with the 
administrative fmwers. 1 liavc- not indeed been prevented from occasionally 
addressing ifidividnal mein hers of the government on some matters connected 
.slri('lly with the legal‘condition of the settlements ; but I have not hitherto tbonght 
it di sirable to express any opinion on mere questions of policy. The reason for 
my abstaining, houever, has ceased to exist, and 1 should be unwilling to quit this 
place wilijout securing myself ag^nst the danger of misunderstanding, by sliowing 
that myesilenco has not in all cases procetded from acquiescence. 

2. My letter is likclv to omit many suggestions which have from time to time 
occurred to me, hut 1 wish at least to state officially iny views on several subjects 
of practibil importance, wliich seem to me to be at present questionable or misun- 
d(*rstoorl. In doing'so 1 may run some risk of repetition, as some of my former 
letters, altliougfi unofficrial in form, may have been treated as official in substance, 
hut if tins has licen at all the ca.se, I am not aware to what extent. 

The fq-.st and most important (jucsliou is the expediency of the complete 
uhrogation of all the existing Regulations for all these settlements, (except that for 
the assessment, whic.ii 1 have never seen,) and citlier their re-enactment, with 
certain niodifications, by an authority subject to no dispute, or the substitution of a 
completely new system of taxation, t\c. for them. The Regnlurions in existence, 
far as I am aware, with the exception already referred to, are only those of i8;jo, 
(riuKlified in some small points by one of and one of and the Penang 

l.and Ucgulation of iHji. 

4. My opinion against the legality of the Singa})ore Land Regulation has already 
been judieially declared. A well-devised n gistry law would, in my judgment, he 
a great honofU to these selllements; and although I would not myself recom¬ 
mend cither that nr the Penang Regulation as a precedent to be implicitly followed, 

I had rather see tluTii locnacTed, with certain modifications, than merely declared 
null. One alteration in particular seems to me of first-rate importance; the col¬ 
lector's olVice is one from wliich original gratits issue, and which in many cases 
therefore confers a title. Tiie registry office ought t(» be most strictly confined to 
its own duties, tfic authenticating and making public not titles, but the documents 
on which they depend. It has nothing to do wdlh the question whether a con¬ 
veyance is well drawn, or whether the parties have title to convey; it merely pro¬ 
vides against its loss or suppression, leaving the question of its effect or legality to 
the proper tribunals; it ouglu, tlicrcfore, to be kept quite distinct from the land 
office, and from cvcryUiing which .seems to confer title. Under the pre.scnt Regu¬ 
lation the course adopted is exactly contrary; it is therefore hardly possible to 
prevent an ignorant popidapun from attaching to the mere fact of registry a false, 
in luhlition to its intended, effect; and even the managers of the office themselves 
may sometimes have difficulty in drawing the line between their powers of granting 
new, and their ilufy of re^isffering derivative titles. 

5. \ on will collect froin what I have said, that I consider the Penang Uegu- 
iatkm invalid, as \>». ll us that for Singapore. This is an opinion which I have 
before intimated hotli to Mr. Murchison and to Mr. lk>nlinm; but as these were 
not strictly official communications, and as there are objections to the Penang 
Hcgulation quite distinct from tliat on which the Singapore Regulation was declared 
illegal, 1 had bettor shortly oxidaiu them, U'hc Governor m Council of Prince of 
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Wale«’ hhod, Singapore, and Malacca, by whojic authority the Singapore ilcgu- 
lation was passed, had no power at all of rogulalions, ex:cept for iinposijig 

duties and tuxes/' The Singapore Regulation was declared illegal, as not beini; 
one for these purposes at all; and the same argument would apply to the Pen 
Regulation also, if it were only under tlio ^ai. f,;; Geo. c. i.Ih s. p8, thnt it 
could be supported. 

fi. The Regulation, however, professes to be passed hv the Bengal g^wernment, 
and I believe there has been a notion that it may be valid under their gc’ueral 
powers of passing Regulations, inde[>endent of the taxing power givtm in the 
53 Geo, 3, to which only, if even to that, they could succee d, as substituUxI foi the 
local government, for the local goverament had no other. 

7. Now, I very much doubt whether, oven if the Bengal government had prm& 
facie the power contended for in places which might from lime to time beianne 
subordinate to thgm, it would apply to the Strait.s seltleuieuts. In these the King, 
by his cliartcr, had fixed the law, and had abstained from giving any power to alter 
it. It would be a very large construction of the power given to the Company to 
vary the governmeiU, and aimcx these hcttlemenls to any other presidency, to say 
that it implied thefight of subjecting lhe!ii not merely to a dirtcreiil administra¬ 
tion, but to a new legislature. 

8. But, besides this, I do not know where the supposed power of the Bengal 
government originuies. They had no legislative authority, exct‘pt what was 
expressly givn^n them ; and I know of no dele^jatipn of such power to them, except 
that contained in tlie statute 13 Geo. 3, c. ti3, &. 3(5, and the suhsei|uen> statutes 
grounded upon it, which enable them to make llegultilions for the good order and 
civil government of the settlement at Fort William, and other factcVies and places 
subordinate, or to be subordinate thereto, and that given by the statute (leo. 3. 
c. 70, s. 23, and the .subsequent Acts grounded on it, whi«h give tin* jmuer of 
“ framing R<^gulations for the provincial courts and councils.*’ ft is upon thes«* 
latter provision.s liiat the power of legislation for the mofu.ssil i.s supposed to 
dcjKnd. 

p. Now, 1 am ikU aware tli a I the former Acts have ever uceu supposed to extend 
to surli a ease as that of the Straits scttlemeiitii since tlicir annexation U) Beuj;al; 
hut, at all cvc?nts, if the Regulation i.s to he luaintnined under them, it is \e»id for 
uant of rf^gistration, not here, hut at Calcutta. If, on the other hand, llie s(K'on(J 
clas.s of statutes is referred to, they only exte.rul to the niuking of Regulations lur 
provincial courts and councils ; and however general their operation may have 
been in framing a new eystcin of law through thc! intervention of those courts and 
councils, they can have no ellcct w'licn nonesuch exist, as is the case iicrc. 

10. On these grounds, which have been somewhat more fully communicated t(» 
Mr. Murchison before, 1 am clearly of opinioi) that the I*enang Land Regulation 
rests on no legal authority, and that a new one therefore sliould Ikj obtained with 
all prudent iiis[jutch, and that no attempt should be made to enforce that now 
exi.sling. 1 do not now trouble you with any suggestions as to the provisions ol 
a new one; indeed I do not tliink it mxewiury ai present to dc^ more in any oi 
these observations than to point out the expediency of some eliangc. I shall have 
abundant o{q)ortunity at Gulcuita to make any comment ou tlie particular changes 
proiiosed, if it is wlslicd that 1 should do so* 

11. It may be desirable to observe, tltat although many of the ol^jcrts of a new 
Reflation might be obtained without one, l>y making them matters of contract 
ana condition in the giants of the government, this would be but an inadeqiuicc 
substitute for a valid law. Continual questions would arise as to the parties who 
were to be bound by the stipulations, and the stipulations themselves would reepure 
to be most Carefully drawn and considered. 1 am thp rather induced to numtion 
this, by having recently seen the form of some grants issued about the year 1828^ 
and I believe continued until they were supposed to he sujxrrsedcd by the Kcgn- 
lation now under discussion, it might therefore posiAbl^.*be thought cxpcxlient to 
return to these forms, pending the receipt of a new and valid llcgiilalioii; 1 tlicn - 
fore beg to call attention to one of their provisions. Besides several stipulatiuij.-/ 
as to payment of rent, keeping up of landinark.% and registry, * the graiilw aifi 
declared to be further sul^ect to such other conditions as tlic said united Cf;Ui> 
pany, their successors^ or assigns may hereafter think proper to icquirc iu tlicu 
favour, as permaoeut lords of the schL’’ A provision so unreasonable iu ibelt, or 
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likely to be so fertile in litijualion, I tbink I never saw, Nothing except tite sin¬ 
gular improvidence of the inhabitants of these settlements can aecotirift far such a 
^Tant, so vague ami liable to be so inalcrially altered tx post facto, been 

accepted in ii single instance. Any man who cares to know what it is that he buys 
would icfusc it ,, 

1‘j, licfore I quit the subject of tne lands, I will mention another circumstances 
connected with tiiern. Province Wellesley is not included in the 8ist section of 
the recent statute, 3 & 4 Gul. 4, c. 85, which defines the territories in which 
Ih itish subjects may reside without license. There seems to be no reason why 
this power of residence should not extend to that district as well as to Prince of 
Wales’ Island, but the date of its coming ijito our possession was probably for¬ 
gotten, and so it was omitted in the list of acquisitions since the year iSoo, to 
phich the privilege was applied. The question is of little importance tp holders 
|of land who enjoy it under the Company’s gram, or from whom the Company have 
faccepted rent, and who would therefore probably be treated as having the Com- 
^ pany’s license Mr. Phillips’s Minute on Landed Tenures, pp. 58. 62) ; but it 
might perhaps affect purchasers from them, and the extent and revocability of the 
licences ruiglit come in question. It would therefore be very expedient to set all 
:sucli disputes iit rest, by obtaining an extension of the priviWge of unlicensed 
residence to Province V^ellesley, under the provisions of the 83d section of the 
statute. 

1^;. The remaining Regulations arc all revenue Regulations, and are legal, if at 
all, by vi^rtue of the statute Geo. 3, c. 155, s. 98 (note t). They all establish 
monopolies, and all therefore, besides particular difficulties arising on each of 
then), raise ihe.grcat question whether that statute gave tiio powxr of establishing 
monopolicts. 

14. On this Hubject I expressed myself in the following terms, in u letter to Mr. 
Ihbetson, dated qtli October 1833, which has, I believe, been treated us a docu¬ 
ment of a public ciniractcr: “ I cannot but feel some doubt how fitfr a power of 
taxation gives tlie power of establishing iiiono|)olies, or at all events of making ail 
the provisiorte necessary to enforce them. 1 do not however mention this as a 
practical objcclion,” (to the enactment by the then existing authorities of new 
RegululieiiB for monopolies) *, “ the practice is t<»o inveterate in India to be now set 
aside by any Indian court; but 1 cannot pass it over entirely without observation, 
as I much doubt vilieilier anything l)Ut long usage has sanctioned it.’' Similarly, 
in reference to one of the monopolies existing in the Straits before the present 
Regulations, Sir C. E. Grey, Sir John Franks, and Sir E. Ryan, in answer to ques¬ 
tions submitted to them by Sir Jolin (laridge, .said, “ Considering the existence of 
the opium monopoly throughout British India, wc cannot take ujion us to say that 
such a Regulation is not one which might be established under the 33 Geo. 3, 
c. 153, s. 98a form of expression which seems very clearly to intimate that tbe 
universal practice would prcKent them from pronouncing it illegal, rather than 
that they felt fairly convinced of its legality, if the question were to be considered 
as open. 

15. 1 am not disposed decidedly to vary from tlie opinion above expressed, but 
the inclination of niy mind, were tho question treatcil as an open one, is yet 
stronger limn before, that the establishment of a monopoly, though it may produce 
revenue, is not the imposition of a duty or tax, and therefore not within the sta¬ 
tute 53 CJco. 3, c. I.),*), s. oS; and, besides this, I do not think it clear that the 
exisUiice of monopolies in India generally depends on that statute, or the 54 Geo. 
3, referring to it as a criterion, and if not, as their existence here does so depend, 
a decision against them here would not affect the general question, and conse- 
cpieiuly the general usage vvould have little weight as authority in the particular 
<ioubt. W ith respect to the.mofussil, these restrictions 011 trade mighc’lperbaps be 
supported as valid under the general legislative power of the different govern- 
menis ; and even wdih respect to the places where registration in the King s Court 
is required, and where, therefore, the Regulations are to be “ not repugnant to the 
laws of the rcahn,” I am not certain that a Regulation ought to be refused registry 
merely because it n as not conformable to ibe statutes of James h against mono¬ 
polies, which weio not forbidden by the common law of the country. 

1 (). I would not be understooti to attach much weight to arguments, or to 
intimate any very mutcrial doubt as to the practical validity bf monopolies here ; 
but I think there is doubt enough to make it desirable, now that there exists an 
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-aathority of unquestioned jurisdiction, to have these Relations reviewed, and Abolhhine th^’ 
cither altered or abrogated, if unfit to be continued, or re-enacted if their conti- Rero«tef’» CmW 
mmee is desirable. Bkit besides this general question, there are [Articular diffi- •*** 
culties arising in all the Regulations, which by themselves seeui sufficient to call 
for a revision of them. I vill not pretend to point out all which might be raised, 
but I will give a few samples of the questions that may arise. 

17. The Opium Regulation contains cUuses prohibiting the preparation of opium i 
for smoking, or the selling it in small quantities in vessels witliiii 10 miles of the 1 
coast of any of these setttements; and it gives the magistrates the same power f 
in tlicse cases as over similar ofieiKes committed on shore, and it allows vessels 
to be searched under a magistrate's warrant. What power had the local govern-^ 
ment to make laws afiecting the conduct of persons not necessarily or probabl^ 
their subjects, not necessarily even the subjects of Great Britain, on the high seas, J 
in one of the great thoroughfares of the world? Has even the new Legislative] 

Council of India such a ppwer ? The commission of any of the. acts in question, 
outside of these harbours, for the purpose of evading the local regulations, might 
be a fraud upon them, and an onence against them, but this Regulation would 
prohibit a sale of opium never intended to be brought within our territories, to 
persous not at all ddr subjects (Note -2). If the Regulation is valid, a magistrate 
would be bound to convict, and in this, us in ail these Regulations, he has not even 
the power of mitigating the penalty. 

1 <). Again, (he farmers of opium, surec, toddy, and spirits, arc disabled from 
selling their articles except for the current coin, and arc made liable to a penalty 
if they do so. This may be a good rule, hut where is the authority by wtiich it is 
imposed, and a new crime created? The statute 53 Geo. 3, c. 1^5, s. 90, gives 
power “ to make laws and regulations respecting the duties and taxes authorised 
by the Act; and to impose fines, penalties, and forfeitures for the non-pftyment of 
suci) duties and taxes on the broach of such laws and regulations." But how are 
these laws and regulations rc.^ecting a duty or tax ? The tax, if if be one at all, 
arises out of the monopoly. There may lie laws which the monojioly make.s cou- 
vciiicnf, or possibly almost necessary for the protection of the purdhaser; but liow 
docs it “ respect" the duty or tax ? Surely the only olject of the sfiitute was to 
give all powcr.s necessary for the protection of the revenue; not, where a general 
power of legislation had liecn refused, to give a particular one in all cases which 
could by possibility be hitched u[M)n the subject-matter of these UegMlation.s. 

20. The same observation seems to apply, and it is unnecessary to explain it in 
detail, to the 12th and 2i8t sections of the Spirit Farm Uegulution, and to the 
7th section of that for the Pork Farm. Most of tlie act* prohibited by the latter 
may lie punishable, independently of the Regulation, us frauds or nuisances ; but 
that does not give the government the power of ninking them into a new crime, or 
fixing an absolute penalty ; and it is clear that these jirovisions have nothing to 
do with the protection of the revenue. 

21. I give these rather as specimens than as a catalogue of the difiicultieg orisiiig- 
on these Regulations. That on Pawnbrokerage and the Market Regulation seem to 
require a dift'erent consideration; -for besides similar doubts which may exist with 
respect to many particular provisions contained in them (and among others it may 
be wortii mentioning that the original Pawnbroking Regulation treats the govern¬ 
ment, and tlie amended one the local authorities, as autliorised to vary the legal 
rates of interest), f do not see how it is possible to torture cither of them into the 
imposition of a duty or tax; opium, suree, &c. may be trealt*d a.s indirectly taxed 
by the establishment of a monopoly which gives the government u revenue derived 
oiit of the price; but what is the subject-matter of the tax, or who arc the persons 
taxed by either of these latter Regulations? The Market Regulation, indeed, is 
ostensibly fbr police, and not for revenue; and the amended Pawnbruking Regula¬ 
tion is simply passed by the Governor-general in Council. It applie.s, however, to 
Prince of Wales’ Island, and therefore is void under the 53 Geo. 3, c. s. 9H, 
for want of the sanction of the Court of Directors and apiirobaliou of the Board oi 
Control, if treated as die imposition pf a duty or tax; if sought to be supported 
in any other way, the observations made on the Prince of Wales’ Island Land Rc- 
goiation apply to it also. 

22. The objectic^s hitherto suggested affected the legal validity of the existing 
ResulatioDe: and when I formerly addressed Mr. Ibbetson, at his own desire, 
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Abolisbii^ihe respect to certain projected alterations, I confined myaetf ej^pliisively to ocm- 

lleeorji}«r*ii Court sidcrations of that kind; but 1 have already said that the reasm of my doing so 
*n the Surahs. ceaaetl, and I think it therefore desimWe to add aome idiservations as to 

the inexpediency of continning the existing system. .. 

23. The necessity of some reviaion will, J think, at once appear, by adverting 

to the absence in all of them, except in some parts of the amended Pawobroktng 
Kepulation, of any power of mitigating penalties; an evil in itself whore the penal¬ 
ties arc so severe, and still more mischievously so when we look also lo the acts 
which in some instances may l>e crimes under these Regulations. By the Opium 
Regulation, a druggist selling raw opium for medical purposes is liable to fines of 
^00, 5(K), and 1,000 rupees, or to irnprisonnient and haid labour in irons for 6, 
^2, unci 24 months, for there is no exception in his favour. By the Saree Regu¬ 
lation, the grower of surec within the limits of the Regulation—and here a party 
will be liable to the penalties or exempt from them, as he may live on one or the 
other side of a ditch 3)—will be liable to a fine ofj^ioo, 200, or 400 rup^s, 

or to imprisonment for three, six, or tv\eive inontiis, it he is found in possession 
of surce of his own grow^th, without having taken it to the renter, sold it to him, 
and repurchased it. The Toddy and Baang Regulation provides for the case of 
persons found in possession of their own produce, but the Suree Regulation makes 
it impemtivc on the government to fix a price at which the renter is to retail, 
as wtII us the ]irict at which he is to buy; and the Pork Farm Regulation con¬ 
tains a similar provision ; l)Ut the farmers of spirits, and toddy, and baang, 

arc Jeft unfettered as to their price sale. There may be a reason fur this latter 
distinction, and perhaps a good one, but it is at least worthy of consideration 
wliellier this absence of uniformity hi enuctmeiits generally of the same nature 
does not do mbre hann, by producing confusion among u people very little likely 
to beconift well acquainted with the contents of tlicso Regulations, tliaii it can do 
good by incidental advantage in each particular case. 

24. 71)0 provisions of the Spirit Farm Regulation are pt?cullarly complicated and 
obsure; the revenue was originally to be derived from Asiatic spirituous liquors, 
the exclusive privilege was of retailing them only; but the Regulation contained 
])r()visious for preventing the sale of wine or European spirits in small quantities, 
without paying a duty to the renter, and for preventing their removal without 
permits. And the silleratiou made in 1831, only removiHl the difficulty as to 
lujroi)can and other spirits; it left it miatfi'cled as to wine. 'Fhis perhaps ought 
rather to have been mentioned under the former head of want of autliority ; but it 
is worth consideration here, too, for the duty may bo paid over and over again, 
on suc'cessive resales. • Again, the distillation of spirituous liquors is already 
prohibited ; no one may use the produce of his ground in llihs way. 71 iis may 
be convenient for the purposes of the farm, but is it either rea.souable, or a Regu¬ 
lation “ respecting the duty.’' Again, the importers of Asiatic spirits, except 
Bengal rum and Batavia arrack, and of sarnsooe are to sell them to the renter 
at the market price of the day; the provisions on this subject are confused and 
obscure, but they rather seem to import that no one but the renter shall purchase 
these articles ; if so, what does “ the market price of the day ” mean ? The lytli 
section indecil provides that a true and just written account shall be furnished to 
tlie renter, of ma) ket price of the sainsoo, but it does not say by whom, or from 
what it is to be collected. 

25. By the Paw nbroking Regulations, whether the original or the amended one, if 
the hcc[)ei* of a s^hop attempts to iiuell a disturbance, fails, and does not apply to 
tl)c n(*arcst pt>liL*e officer for assistance, he is to be treated us a party concetned in 
the riot; this is invalid in the present Regulations for reasons already given* but 
would it be rea.sonable in .any new one? The same Regulations affix definite 
pecuniary penalties to the very (h'finitc crime of ‘*in any way contravening the 
spirit ” of the section which prohibits any persons, except those licensed, from 
exercising the trade of pawnbroker. 1 have already alluded to the jiower given to the 
local authorities to fix thenate of interest, but it is perhaps worth while to mention 
that it is only very recently that this has been done at Prince pf Wales’ Island in 
any formal way : that for w ant of it, it is a question at present und^ldod and likely 
to be raised, >\;i»('ther the pawnbroker can charge interest up to the day of redemp¬ 
tion only, or for the w hole month in which the redemption tu^ place, which has 
been an usual practice ; and that the provisions of the Regdktiod as fo the time at 
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dssegaitled. 

26. The penalties of the Market Farm Reflation bare im roforenee, wlw*ever to 
the provision by tlie government of sulficient markets. At Malacea die mwfeets arc 
no aituated that ititas been found almost impossible to etdbtce ^ Reeulatioti with 
respect to some of the lew valuable articles offered for sale; bat what has beeit 
done in consequence ? a toll, not authenriaed by the Regulation irnywhere (for the 
profit to be derived under the Regulation is by stall hire), has been demanded at 
a distance from the market. This practice is of course illegal, but I am not sure 
that it is eonfined to Malacca; if 1 am ri^tly mformed, for 1 do not wish to 
^ak pofiitively except on matters wlpcb have been proved before me, or which 
are within my men personal knowledge, the penona in charge of the market thsre 
have made siraiiar demands. 

27. These inccnyetiionceSp and I believe others might be easily discovered, 
seem to me to furnish abuddant reason for a revision of the existing Regulations* 
But there remains a much more important question; if it is either necessary or 
expedient to make any change, is the monopoly system one wliich ought not to 
be retained at all ? 

28. In considering tijis, 1 will not enter into any of* the general arguments 
against monopolies ; these are well known and obvious; they did not indeed [n-e- 
vent the Parliament from allowing the continuance of tlic opiutn and salt mono^ 
polios for purposes of [ovenue, liut a decided opinion was expresafd by -all 
parties as to the expedience of abolishing them as soon as the loss cpuld be 
afforded. 

29. I will however confine iny observations to monopolies as they exist here; to 
their practical effect in the manner in which they are, (>erhaps necessarily,*adntinis« 
tered. I leave out of consideration even the enhancement of»price, which, as the 
monopolies arc at present nearly confined to articles of luxury or intemperance, may 
be no evil. This observation will not, however, 1 believe, apply to the vsurec 
farm, nor to that of pork, which however stands on u separate ground, as the 
revenue is appropriated hy the Regulation to local purposes of grtmt importance 
and benefit to the classes principally affected by the exaction. 

JO. The first point to which I would purtiadarly call utteriUon is the enormous 
powei put into the hands of the farmers and the persons in their employ. This 
is un objection to all monopolies, but its inqmrtance very much depends on the 
cliaracter of the persons likely to be engaged in them. Now to w hom is this autho¬ 
rity here confided ? I believe that the farms are sold most rigidly to the best 
bidder; the only criterion of fitness being hw ability to deposit the rent for a 
certain portion of hia occupation; and the main security of the government, w hethe? 
uny bonds from sureties arc taken or not, being the power of resale in the event 
of default, before the amount of this deposit is exhausted. Perba|>s this is all the 
govcrnnient cort do ; perliaps an inquiry into the character or respectability oi ilie 
proposed fhnuer would be too vague and dangemus a criterion to act on ; but I 
believe the practical effect has, wen, that in very many imtances the fiirms 
have been let to persons neitircr of wealth nor of res}>cctability, and not unlre- 
quenily to mere nominal purchasers, put forward to take the responsibilities of 
misconduct, but not really allowed the management of the concern, whic’lt was 
reserved for the substantial purcljascrs, who have occasionally beai convicts, even 
if convicts have not, of which I am sure, been fonnaliy received as tlic ostensible 
farmers: whatever, thereibre, there may be of exaction or of fraud, may be done 
by persons screened from observation; while all ponibhineol, and often all civil 
liability, falls on some cme hired, like the nominal proprietor of a lii)cllou> 
newspaper, to bear the consequencses of another mafi's crimes or default 
Not^ 4 )- * 

31. If such be the persons to whom the monopolicft arc giveti, it bt^comes very 
important to see what pmcikally are their powers. If ibt govemnierit kept the 
motiopoly in their own bands, tliey would at least retain the power of passing 
over trivial cases, and not sohjectiog persona, if only slightly cuif>abU% to the 
heavy and unmitigable pennUtea of the Regulations. But what probability is there 
that tli€ fanner, &e)ea||ed, or- rather unselectcd, as he^is, will attend to any such 
considerations } even if he acts lionesOyf and attempts |o gain no more than iiis 
rigbtj virhat likelihood is there of his fftiKhing from tlie most complete eufurceinent 
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of it } It is his interest to do so in all cases ; and tinder the 8(>Mt Regulation, 
though only under that (another curious instance of want of be has 

the rurther inducement of a share of the penalty, if he himself bt^ises the 
informer. 

3'j. A yet more formidable power of oppression, and indacaosent to exercise 
it, consists in the ppportunily of harassing persons who Have not really^ infringed 
the Kegulations at all, or who have only infringed those parts of them wbrefa are 
of the most ijuestionable authority. Looking to the character and habits of many 
of the nations which resort to our ports, what likelihood is there that they would 
resist a demand made by a person under some colour of official character; who 
represented that a Regulation, of which the foreigner had never beard, had been 
infringed, pointed out the penalties which wotdd follow on conviction, and offered 
to take a moderate compromise instead £f proceeding to enforce them ? Cases of 
this kind can rarely be known in detail; but no one, I believe, can deny the 
probabilitv of their existing, or docs practically doubt that they do exist to a tlirge 
extent. Foi[ instance, when I was last at Singapore, I heard of the probability 
of proceedings before the magistrates, under circumstances which, it correctly 
represented, would not have supported any conviction. The case, however, never 
came forward at all, but I believe every one who heard anything of it, supposed, 
not that the farmer had found out his mistake, but that he had driven the 
<iefendant to a compromise, I may here »also refer again to the case mentioned 
in Note (2.) 

. 13 * 7 evil, however, does not rest h(ire; the power oY oppression given to the 
farmer is perhaps hardly so great as that placed in the hands of the jieons, and 
other .siiboidmates whom be employs. Under the most favourable circumstances, 
sucli opicers are not likely to be very immaculate. But it is clear that the best 
security fur the conduct of these functionaries would be, their being immediately 
in the employ of the government, or of farmers whose personal respectability was 
ascertained. If the fanner is a corrupt and fraudulent man, the more oppression 
his servants exercise, if it only prove successful, the more highly will he value theau 
And accordingly, what is the character which, whether they deserve it or not, they 
in fact bear ? 1 ftm told, indeed, that they have been considered by a bench 
of magistrates to be pers^ons in whom a right to search houses and persons, 
without even a magistrate’s warrant, might properly be, and was vested; but 
1 have already judicially declared my dissent from the law of that opinion, which 
is not likely again to be acted upon ; and I believe that, such as it was, it pro¬ 
ceeded on a supposition of financial necessity, not from any consideration of the 
danger of aliuse. But with this single exception, I hear on all sides distrust of the 
character of all peons of this description, those in the service of the Government, 
who, I suppose, are the best that can he procured, not excepted ; and I certainly 
have known both u grand and a petty jury find bills and verdicts against persons of 
this description, with wliich in some cases 1 have not been absolutely dissatisfied, 
in others I have, but in all I could not but think a person, free from the obnoxious 
character, would hardly have been put upon his trial, or convicted without stronger 
testimony. 


34. If, however, I am rightly informed, the mischief spreads yet wider, at least 
in one in.stance. The revenue derived at Singapore from tlie opium farm, has 
increased very remarkably of late, and the solution 1 have generally heard of it, 
has been that some Chinese connected with the Hooeys, or fraternities in tlie 
island, have become the farmers, and have been able to aflord a much larger rent 
than their predecessors, from the additional power which tins connexion gives 
them of delecting any smuggling. In short, they igain the advantage of having, 
besides their establishment, of peons, an irregular body of spies and intelligencers 
fjcallered in gifeat number^ over the island. Now if I hear any bodies of men 
univcrhiilly denounced as dangerous, any system of union treated as mischievous, 
it is these"very Hoot'ys, which derive in this manner an indirect support from the 
monopoly sysmm. 1 do ftot mean that llie government, because they derive 
incidentally some addition of revenue from their existence, would show any undue 
favour to these associations ; but these bodies, tyrannical and oppressive as they 
arc said to be, but eiieckcd in some degree by being afraid to attract much public 
notice, can hardly tail to bavj? their powers practically increased, if they can ventured 
into public, and ut once exercise oppression on Uieir enemies, and procure 
pecuniary benefit to same of their members, by a real or pretended assertion of 
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the law. And here, as before, the danger is not merely of undue severity in the AbolwUiMji ibc 
open enforcement of tlie claims of tb© monopolist, but still more of under-hand 
tyranny, by threats of proceedings perhaps really untenable. 

35. These are ^ principal local argunjpnts which occur to me; and I have 
already said that J do nol wish U> retail tnose of a more general nature, with w hich 
every oi\j» is acquaintt^. The local consideratiouSf howew, seem to me of 
sufficient weight to make it a serious question, whether tnono|>mies art' exjjediont 
here, even if their continuance on tlie continent India is desirable. 

30, I am aware that their abolition would render an entirely new system of 
revenue necessary* It would be impossible to raise even the amount now received ^ 
by a system of direct taxation of the ^ame a/licles. The Singtipore opium farm, 
rents, Llielieve, fpr 4,^00 dollars a ntonth; and I am told that the consumption in 
tliat time is not moro than about tliroe c^ts. The opium, therefore, which sells 
for about 550 dollars a chest, that sum emsisting of a monopoly price i\t Calcutta, 
witH freight, insurance, and the inerckant’s profit added to it, is farther taxed .at 
Singapore to the extent of very nearly 300 per cent, on its import price there; 
and the whole price of it to the farmer is aliout 15 times its original*^ value in the 
grower’s hands in Bengal. Before it gels to tlic customer, the farmer lias to pay 
bis eslahlisliment of peons, to keep the requisite shops, or to give under-lcsst'cs the 
profit necessary to induce them to keep them, and to get a profit on his aidvenlure 
equivalent to his targe outlay. It is quite imfirobable that the government could 
levy successfully an impost of corresponding amount, even allowing for clh fact 
that the fanner’s profits would nol have to be included ; vet there is no reason 
why the government ptrons should be less effective than tlie farmer’s. The only 
account that can be given of the difference is, that the government would nol 
have the benefit of <he system of indirect espion^e already referrefi to, and that 
their peons would be confined to the fair and honest enforcement of ihe’Iaw ; but 
jf so, the present system is only effective hy means indefensible, and an evil in 
themselves. * 

37. The government, probably, would be equally powerless in enforcing fho 
suree farm to its full extent.. The retail price under the Regulation uppeured, 
when a case connected with that farm came before me at alacca,' to be treble 
that fixed there for the purchase by tlic renter ; and in consequence of my dcciiiing 
that the renter w^as bound to take all suree tendered him at the fixed price, the 
farm w as resold; and I believe a lower rate fixed lor his purchases. The re-sale 
was only justice to the renter, wdio had purchased the farm under an impression, 
which the officers of the government also entertained, that he need only buy what 
he pleased. Hut it may well be questioned whether the reduction of price was 
justice to the growers, who had had a rate fixed by competent authority for the year; 
and also, whether the govcrnnionl had any authority during that year to make the 
alteration; but however that be, the eubancement of price was originally ,200 per 
cent, and more after the alteration; and 1 suppose the rates arc not materially 
different at Singapore and Prince of Wales’ Island. Considering the nature of the 
article, the manner in which it is grown, and the small quantities in which it is 
retailed, this, though less striking than the former case, is an amount of duly 
which it would perhaps be equally difficult to levy by legiliinatc means. 

38. Similar observations might probal^y apply to some of the other monmiolics; 
but enough has been said to show that 1 am not blind to the tinancial difficulties 
attending any alteration ; this, however, does not affect the necessity oi considering 
whether the present system is fit to be continued ; if no adequate buhsiitute can be 
devised after due in(]uiry and consideratiou, the impossibility of faiding one might 
be ©reason for the continuance, by comiH^lent authority and v^iih proper modifica¬ 
tions, of the present system ; but at all events, the evils which exist, luriiish, as it 
appears to me, ample reason for endeavouring to remove them by introducing some 
new' plan. It %voukl be foreign to my purpose to enter into consideration of the 
feasibility of such a^ange, or the most desirable way of making it; but I know 
nothing in the circumstances of these settlements to ipaka it impossible. 

39. I have no further observations which I wisti at present to offer on tiie 
exiscing Beguiations ; but there are two oilier subjects connected with legislation 
^bicii I will take this opportunity of mentioning. . 

^ 40. The first is the notion vbry generally entertained of the expediency of rc- 

««tabBabiti^ a gambling farm. I'his question has long J>cen a matter of discussion 
in theStmits, from the time when such a monopoly exfsted, throughout the period 
of its discontinuance till now, when the general course of opinion seems 10 he in 

300. K 3 favour 
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favour of its rc-cstablishineat. As a practical question^ I haidly fliiiik it worth 
discussion, for it cannot be re-established except by a fundament^ alteration ci the 
law; and I do not bcliete that any legislative body, competcyat to make sudian 
alteration, will consent to do it. But the argjuments by wbic]to|||ie exTOdiency of 
such a change is supported, raise spirfe questions to which it jbe oesirablc to 
advert; and I feel anxious also to explain the grounds of my own opinion; be¬ 
cause I entertain bi|;h respect for the judgment of some of those wh#wisl» for 
such a change, though in the particular case, I see nothing like soundnes$ in the 
arguments which are generally uitecl in sujiport of their views. 

41. [ have already said tlmt nothing can be done without a fuqdamentai 
^ ^alteration in the law. Gambling, w henever and wherever committed, is an oft'ence 
against the law as it stands ^ no governmenCin its executive capacity, tan,^license 
the cominisKsioii of a crime, and no auth^ity empowered under the 55 Geo. 3, to 
impose duties and taxes, can repeal part lithe genera.! criminal law for the purpq^e; 
tiiey can make some new olTcnces of smuggling, but they can iegalixe notfihg 
which is forbidden on grounds unconnected with revenue. The farmers of the 
monopoly, therefore, if it were estabUshed, wi^uld l>e indictable, unless the laws 
against gaming arc abrogated generally, or unless the [..egislatore have nerve enough 
to puss a law, Icjuving tiie ])racfeice illegal in ittelf, but {permitting it in the govern* 
jnent gambling house. The prohibition must be made fiscal only, before the 
licence can l)C ell’cctive. 

^2. Now, wliat are tlie common arguments in support of the establishment of 
such a monopoly ; besides the advantage to the revenue, I believe they may be 
reduced to four : ih^ inexpediency of absolutely preventing gambling, at least ns far 
as llie Chinese are concerned; the hardship of {irohibiting^ it when practices 
' equally pernicious, as opium smoking and spirit drinking are allowed ; the direct 
beru fit of having it carried on, if at all, in public and \vell-known places, and the 
incfliciciicy of th(i j)rescnt .sYstem in preventing it. 

43. To the first argument, as it proposes to rest on Cliinesc feelings and usages, 

I would only ansuer, that I believe the most respectable Chinese inhabitants of 
these settlements would deny that the proposed indulgence was required by their 
habits and notions, or#vas any boon to their [lopulation. To the second it might 
be ftutticient to answ^er, that^ the existence of one evil 13 no reason for the tulcni- 
lion of another. But as ^nore weight seonis to be attached to it than I can at all 
untlersland (I believe Mr. Fullerton even went so far as to represent that the 
declaration of the illegality of the gairibling farm w'ould render it necessary to dis¬ 
continue those of opium and spirits also, on this very principle), it may be worth 
while to point out not only that gambling is a legal crime, and that opium 
smoking and spirit drinking are not, but also tliat all gaming is an evil, while the 
otlier pnudiccs are not necessarily so, unless in excess, or at least tlmt no harm 
cun be done l^y the alwolute prohibition of gaming, which at the very best can only 
1)0 a harmless extravagance ; hut the use of spirits, or even opium, may be, and 
ofU'Ji is, a inattiM* of necessity. P 

44. The weight of the third argument depencl.s entirely, I think, on the amount 
oi' crime arising out of gaming, but not consisting .in it, which would be pre¬ 
vented by greater publicity ; for the wb^ amount of gambling itself would cer¬ 
tainly be rallier increased than diminished. With an effective police, this, in spiall 
[)laces like these, could not be great; but I doubt tbe fact of such an increase of 
crime so occasioned. I have been occasionally referred to the example of Paris, 
where there are licensed gaming houses, as showing tbe advantage of the system. 

1 .should refer with great confidence to it for the opposite purpose. That the 
licensed gaming houses of J^aris are belter conducted than some of the low illicit 
hells of London, I entertain no doubt; but that the aggregate of crime and misery 
traceable to the pernicious l^abit of gambling, the suicides and murders, as vreH as 
the ruin and insanity arising out of it, is iiicompambly greater in Paris'than in 
l.ondon, i believe no one who inquires can be ignorant. Much of this may 
depend on the difi’erenl ^hameters and habits and principles of the people; but 
surely much maybe traced to the sanction given to gaming by tbe law, which 
removes all restrictions of shame, if it does not break down all raatrainta of prin¬ 
ciple, and allow*! men of the ,gravcst character and most venerable sfcition to be 
the uuccusured and unceusurjng S[.>ectators of sdlscs which,any person of ordi-^ 
nary attention to dilency in England would avoid. If, indeed* the priftciples of 
the argument now under discussion are to be admittedi I do not dee any reason 
for stopping at gambling houses; the establishment of bcei^ brothels also 
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mma produce revenue; utmld proved Kane of i\\e Crimes now cdntmtiiteci in low Ai>oK«J*in« tiie 

bouses of ill hme^ end urould have the example of Paris Jp eojfiport it Res0r<J«r's Coup 

45« There rema^os the alleged ineffidency of the present sysiem* Now I have die Sinitt». 
already pointed Ais doe of the ioconveDipnees of a system of monopaliea, that ^ 

the farmer has ubmtog to guMe bis discretioM in fully enforcing the law, except 
the cons^emtion of ht#own interest. In ibis manner, uttdou||||e^iy, the fisdrmer^s 
peons might be more cfheient than the regular police; tlie^rould watch many 
places whid) the police would think it better nof to meddle with^ The farmer 
would seek for information, not merely whether rtierc existcti low illicit pambling 
houses, l|pt wbetber parties bad not, by their private anuisements at home, sub-^, 
jectod themselves to the penalties of t^e law. Any oflicer or uieichant might have 
spies iu hfs%oiiae to see wbetlicr his guests did not occusionaUj trespass within 
the foruiilden limits^ the members c£ toe government would be exposed to the 
sapie inquhstion, or if not, only because the farmer would have home foolish or 
dSponest wiion that it was not his interest to be strict in such quarters. No man 
can be further than myself from wishing to eticourage gamihg in any class of 
society, but I do not think this kind of interference would be dcstmble, nor do 
I believe it to be wished by those vdjo complain of the inefficiency of the present 
system ; but it would be u probable conse<|uence of ibe alteration, unless Malay 
and Chinese gambling are to be prohibited, and English gambling to l>e legalixed, 
or unless there is to be a gtineral qualiiication, by property, to break the law. 

46. Wtmt J believe to be rcndly meant by the objection, however, is, that the 
police do not enforce the law; that it is better worth their while to he quiet, even 
in cases alierc they ought to interfere: if so, it is a great evil; but how ilould the 
alteration remove it ? or else, why should not the evil be removed without the 
change of system ? I have already pointed out m one of the evils of thc/nouopoly 
system, the danger that tire farmer will rather encourage Ihur* discountenance 
mere oppre.ssion on the part of his |>eoiiS. This kind of cfliciency, Itowever, is not, 

I suppo.se, what is desired. Eut if, independently of this, the present police is 
inefficient in the suppression of gambling, it must "be from inadequate tbree, from’ 
iimctivity, or from corruption. Now, inadequacy of force may ns easily be 
removed by increasing the police, as by creating a farm, and nuthorixing the farmer 
to employ peons ; and inactivity, or mere corruption,^ may be guarded against as 
well by an active supervision of the police, and a more careful selection of its 
niembcrs by tlic existing authorities, as by the transfer of a certain portion of their 
duties to a body of men under the su|wrinlendence of a jmrson directly intercHied 
in their efficiency. If anything more is meant than this, distinct from the dis^ 
honcftl efficiency already referred to, it must be one of two things, cither that the 
present superintendents of police have their hands too full of other Imsificss to be 
able to give the necessary attention to the conduct of their sulmnlinates, or that 
those subordinates are so ill paid us to be exposed to corruption, which they w ould 
not be in the etnployineiit of more libefal private masters; for if it is merely 
that the class from which these officers are taken is not woriliy t>f confidence on 
any terms, this would be a great calamity, but it would not be lessened by making 
them unfaithful servants of a priv^ instead of a public employer. 

47. Now I shall ofier no opinion wbifiither the cutabiishments here have in fact 
been reduced to a scale below that necessary fur efliciency; but if they have.*, the 
reincdv is by restoring them to a coaipetent force, not by transferring part of 
Uieir Julies to a mischievous institution. In the same manner, if a private cm** 
plover could get trustivorthy pc^ons by paying them better, but not without it, Uic 
govcrniuent also ought to pay theirs better, and get the best services. Economy 
is a great otyoct, but it is not economy to put up with Uid services because yon 
do not like to pay for good ones. I express no opintop wliellw?! tbe present pay 
is not adequate to tJie procurement of faithful service^ ; I only address myself to 
any argument founded in a supposed ioaiiequacy. 

48. On these grounds I entertain the strongest conviction, that a gainl)!ing 

farm would be mischievoos as well as illegal, and tbaftlie"arguments against it arc 
mudk too strong to be at any time overruled by the mere considcralion of ihc 
pallpry revenue to be derived from it, but esfiecially wlien the whole revenue «ys- 
tepa may probably be tbe sobje^of revision. * 

4JJ. The only i^maintng mbjlfet of this letter is, 4he ex|)e^ticy of establishing 
A legal camper coinage ; I mention it rather to draw a^cntiofflo it, tliau to enter 
into any ki^ened discussion of it. I believe it indeed to be desirable, and 
I thu% 4 F well managed, it might be carried into effect without material expense. 



No. 2. 
Aholiuhini; thf. 
IlKOr<ler':< Court 
in the {^traits. 


76 SPECIAL REPORTS OF THE 

to the government, or injufttice to the holders of the present coin. IPhere may be 
material objection, considering the great variety of nations who trade here* to 
throwing any serious obstacle in the way of their dealiBg$,. and there being, 
I believe, large quantities of the most worthless coin; yetl ^h^ 
these difficulties insuperable. The evils of the present sysf^ are great. At 
Penang, within thi^ years, the value of the dollar (or, rather, of the |ttce) has 
fluctuated from 105 pice, and the government has l>een obliged, contrary 

to their general practice, to receive a large quantity of copper coin, not, I believe, 
strictly in payment, but at all events in deposit from some of the farmers ^ and 
I belicjvc material loss was occasioned by the transaction. The loss to individual 
holders of such coin must of course often have been very serious, and must l)e 
renewed on the present system, whenever it 'shall please any Birmingham foundry 
to pour in a fresh supply of the miserable trash that now passes as currency. 

These arc all the subjects of a legislatorial nature on which I am at present 
desirou-s to trouble, you. I am aware that no legislative measures can noW he 
taken here; but still you may have occasion to make some su^eslions on some 
of the subjects referred to, or may be consulted upon them ; anal have therefore 
wished to make you acquainted with my owii views. Should they coincide with 
your own, you may probably have some opportunity of acting on them ; should 
you differ from them, you will at least learn from them what sort of opposition 
your own notions may perhaps bp exposed to. I have a few other observation.) 
to make, but they had better form the subject of a distinct communication. 

^ I have, See. 

Prince of Wales' Island, (signed) if. IL Malkin. 

6 July*183.'). 


From Ji. //. Malkin, Esq. to the Honourable Kenneth Murchison^ Esq., Governor 
of Prince of Wales* Island, Singapore, and Malacca. 

Sir, 

In my letter of July blh I mentioned that I should probably wish to addre.ss 
you again. The subjects of this letter will be chiefly of an executive nature, and 
most of them connected with the court of judicature. Tliere are, however, more 
general considerations involved, though the transactions ot the court have princi¬ 
pally been the means of bringing the questions to my notice. 

'J^hc first I will mention is one to which 1 have before called the attention of 
individual members of government, but I have never, I believe, hitherto men¬ 
tioned it Id any regularly official letter. I first adverted to it in a communication 
made to Mr. Ibbetsob, when lie had it in contemplation to establish a distinct 
court of requests for Province Wellesley. I then intimated a doubt, which I still 
entertain, whether such an act was within the power of the Ipcal authorities. 
Another course, however, was then adopted, and the particular power then dis¬ 
cussed is now perhaps of little importance. But the same question, although in a 
different degree, aftbets the temporary appoitltments directed to be made by th^^ 
Governor in C ouncil of Prince of Wales’ Island, Singapore, and Malacca, and 
these are many and important; the sheriff, coroner, justices of the peace, com¬ 
missioners of the court of requests, committee of assessors, and most likely some 
others. Probably these appointments, the propriety of which must depend on 
local know ledge, may he made by the chief local authorities, notwithstanding the 
abolition of the government. But I do not feci at all sure that the principle which 
I very early applied to the judicial functions of those officers would extend to any 
of an executive nature, especially when, as in other cases, the ap[>ointinent is not to 
be made by the Governor 01 any other ibnctionary individually, but by tlie Governor 
in t'ouncil, bolding a situation and exercising an authority which has ndw ceased 
to cxbt. I continue, therefore, to think the only safe course, till some alteration 
is made in the provisioitte oP the charter, or, at least (if that would be sufficienl), I 
some permanent delegation of these fiowcrs obtained from tire Bengal govern- 1 
ment, fs to have such appointments made by both authorities} for au appointment f 
simply by the* Bengal government would be exposed to objections perhaps 
equally serious, tliough different with those whid||NLpply to a mere act of the local 
officers. 

The next matter to w hicii 1 would advert is, the manner in which interest is 
allowed by the government on money in the hands cither of the cqurt or of 

the 
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tbe Mtviiigft tnnk. The twp 4 «^ not albuuj ewie% on the muk? footing, but the Aboi«^g tlx" 
genoal imcmveoience of <me nnrt of the niiesent aystem the same fo each. 

IttcstOMiqaence.pC m ■ppl»c»tion.fo..l 3 r. Ibbetaon oft these snbjecU, he pro- 
fmsed to* the Ifotn^^goMimBieat..that-four pec cent, intern^, should ho fstid on * 

Aese monies wbffl^^^NMtted «a *he tJooapaoy’s treasury. The genemi scheme of 
tbe proposid wss aooedeci to^ b«tt «vith certaiu naodihcatiocMthe ellpwaoce of 
iotetesi to the savings baoh being made to cotrespmid with tbelKuies. of thikt estab- 
h^d in Caletftta, and the court funds being penuitted, in oo^mon with those of 
jmvate individuals, to be subscribed into a fourjier cent, loan, at tbe favourable 
eacdiang^ of 300 sksearupees for too thdlars.. ^ 

AU.S(lbscribeis to the -sevio^ bank the^fore are obliged to take government 
paper for tfbe^ ifoposits, if Aey exceed soojmpees, and Ae court funds labor under 
the Stine disedvanb^,. and originaUy tdSP 'tMkl^t Akt of being albwcd to .. 

»^ve any. interest for sums be]o^^th%%f^^t .govcruiuent notes, or for frac- 
twlal parts of loa rupees above Aat sum,' The latter iucunvenience, however, 
has beep remedied by the pra.ctice of Ae cfturt to-order all foch jiums to be invested 
in Ae savioga bank, an advantage which could not he contemplate in the fuun- 
datioD of that institiittoD, (for it waa then supposed that interest vwuld be pp-anted 
on tbe court funds without die re;drictions afterwards iiijposed,) but' which ha* 
prgyed.r^t Ae foast impartamt.beneht.d^ived .from it \ . 

The asajattnn.however ftoin the origmal pl*n bits been productive of considerable 
loss to Ae, parties -mUmsated-, hi .Ae.,(murt funds,, and is likely to produce much 
more; this is owing to local circumstances, wliicli probably were not remembered 
by the Bfengal government when they directed tlie alteration, 'flic sainOr.'tpirit of « 
liberality %vbich induced Aem to sanction the grant of interest at all, would, 1 think, 
have prevented them from clogging it with tite present conditions if Aey had known . 

Ibcir mischief. Almost Ae whole of Ae court funds is in the liand.'v of the 


accountant-general, in dollars; they are all tbircfore .subscrilK'd into tlic loan 
at a logs of about two per cent., from the difference betw t^cu the cxcitange directed 
by the government for these purposes, and .that currently obtuhiing, I believe, 
under the sanction of tl»e governmeui here. Hut h Airtlier evil arises Iruiu the 
certainty, that friuii the very limited market existing hero for government paper, 
any large sunt can only l»e rcalizerl at a further considerable loss. All sales ot 
large amount will be at a discount ^ and this seems tb cue to furnish an an.swcr to 
the observation in the 3d. paragraph of the des|iatch No. 103, addressed to 
Mr. darling, and bearing date 28th January ^ 834, which denies tlte cxiradicncy 
of making any .special provision for pevsotis interested in the court fuuds here; 
and observes^ that the accountant-general may conform to tbe practice of the 
same ofoces at Ac presidencies of India. There tite accountant-general iut.s a 
market to resolt to; he has the chance of bitying at a discoutit and selling at a pre¬ 
mium ; but here, with the same powers in theory, bo lias *tltom not in practice. 
Ills only way of investing money wiA promptitude and safety is, to subscribe it 
into Ae treasury under the terms of the despatch, and Itis only way of getting it 
out is by sale, vmfob is almost certain to be an unfavourable one. 

It is also to be observed, Aat Ac loss to tite parties can very seldom be any 
benefit to the govemment; they'giin nollting in the imyinent of interest, for timt 
i.s paid at four per cent. wheA^r the money is invested in governineut jiuper or 
not; and even Ae unfavourable rate of exchange gives Aem no advantage, for of 
course they pay the iriterti^ at the same rate as they receive the dcfiosit; and the 
same principle will apply to tbe paying off the note ; and the proiwbility of loss in 
selling the note at a low price is no gstn to Ae government, unlc.ss they become the 
purchasers; but this will very seldom be Ac case; tliey will seldom wisit it,' and 
Ae mere fact of Aeir being in the market would probably, where Ac demand is so 
limited as here, t^ke a {>crccptible advance in tbe price of Ao bill. * 

Practically, tbereft^e, we are not asking for any favor for these classes of dep<^ 
site, which they do‘’‘^receive on the continent of India; we only wish to be 
exempted from an inequality derived from Ae diflerent operatiem of the same rules 
under varying circamstaitiees; The same argumedt .might apply, ia a certoiny|^ 
degree, to all deposits feezed here, but I do not treat Aem ail as on the sauHr 
fqbdhg. WiA whatever terms the government may choose to clog Ae atcom- 
nioAiftim 'they afford, it is ia answer to all private depositors, Aat Aciy are free 
to acc^ or refuse, and that my need not sabseribe at alt naless they like the 
coe^ftjq^; but Ais is not the case with tbe funds eiAer W Ae court or the 
Saviftg^ baalictliev must be invested securely, end they must be oasily convertible 
too; ' L *011 
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Aboiisbmg the on demand; and there arc no means o(>en of fovesting them so as to these 

nccor4pr*» Court requisites, except by deposit in the treasury. They are both 'adso entidra W tfai> 

in the SiraitB. ordinarily shown to charilaWe institutions, for belong in so 

large a proportion to widows and infitnts, many of them anaar^to a very small 

amount, and without other support, that they fairly come itescn^^ 

and the savings bank haus at present the additional claim of behig eondueted at the 
expense of private*ubscribers, though the Bengd government has saoetimied the 
principle, that the caepenses of tl^e institutions should be borne by the public* 
I hope it will not be necessary h^e to resort to that principle, for I believe the 
subordinate officers of the govenStient would not be likely, fail as their hands are 
of other business, to pay so much aUention to its details a? those persons now 
separately employed upon ^em; an^ the Winess would probably be cast on 
them, as it^wiuW i>ot amount to warrant by itself any increase of 

the government establisbmenu; see the present practice 

altered, we are perhaps entitled to some considoration in consequence of it. fv 
I think it probable that some appjioitioii, itt conformity with the above obssr^ 
vations, may in any case be made to the Govcrnor-gfeneral in Conncil; but if you 
agi*ec with them it u ill probably come with more weight from the local governmenl 

ihnn from any private quarter. ? > ., 

In the same letter to Mr. Ibbcteon, I called.hls^atteatioD to Jthc e^tpedieucy of 
erecting here, as in rill other KijpigX Courts ip India^vU 4i»»per< 

'riiere may be di^uid«tt^iUA6iidi%]g it, oftpemUy and. Malacca $ I 

meifrion it however not now again to discuss it, but merely to draw attention to it. 
There was however another subject, wliich 1 mentioned at the same time, to which 
also I will sliortly advert. I then iiUiumtcd a wish that the table of fees now in 
force in the court should be modified, particularly with respect to the fees on adrni* 
nistriitiourf and probates, and the per-centages paid On petitions, affidavits to hold 
to bail, uml judgment?; and also that the government would allow the court, 
without prejudfee to the existing arrangement as to the payment of its officers, to 
nunit or .susjicnd the payment^of fees altogether in certain cases, not nccessiarily 
connected wdth absolute pauperism. This last I continue to think desirable; but 
with res|>cct to the aUerutiou of the tabic of fees, except with regard to probates 
and administrations which have been already dealt vrilh, I have not been able to 
devise any method by^whicK the same amount could be., unexcc:^^d^ 
raised, and 1 have therefore suggested no alteration. The evils of the present 
system, sucli as they are, would be very much diminisbod by the gr<ant of the power 
of occasional remittal already referred to. 

1 should hardly have thought it necessary to mention this mere non-proposal of 
any change, had not I myself formerly spoken of the supposed pressure of the 
present system), and had not the grand jury here once referred to the subject as 
a grievance. 1 ihouj^t it therefore desirable to show that it had not been simply 
passed over. And while imentifm Limj-' l|l«a to the,pra^;||caf 

operation of the change aetually made in .Yhe 

benefit has been very considerable, in itidncing persons intemstea m small pro^r* 
tics to come forwanl and obtain legal And I believe that the 

financial effect has decidedly been favourable, rather tlinn unfavourable to the 
government. If ind(!ed all tlie parties now claiming administration or probate 
had iiKide the same claims under the old system, the aniomit received would pro¬ 
bably have been greater under it; but it is quite cleai., that only a very small 
numbtn* of these claims would been advanced, ofia tne increase of payment on 
H fo\i^ large estates must have been amply sufficient to cover the defalcation on the 
few small ones, which would on the former plan have been legally dealt with. 
To the public, therefore, there has been advantage in the more regular course Of 
prucecdirig introduced; to tlie government certainly no loss, and probaWy soflfit^ 
gain. No one has sufferod,‘except the court and the registrars office^ which have 
had a very considc^lible increase of labour cast upon them. ' 

I liiive often had occasion advert to the very , loose mannet' in which the 
|d|iarter constituting the eburt^of judicature is framed, ^t would undotlbtfedly be 
TOsirable on this accanot, end mSo for the purpose of introdud[t|g ibme 
abd provisions whicli are much Wanted, that the charter ckrefaHy 

revis^. The expediency of doing so has been often talked of, nnd the task ffihjr 
not improbably be undertaken* 1 do not wish to enter into detailed ooh^dcr- 
ation of the alterations which might be expedient, but as it is to that m 

change would be hastily made, and if made with due deliberaliaii, the focal Atttho- 

/ rities 
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> ^couTM be au{^i««i infonnatioa, jt nMy lied: W for Aboii«Ui«tiia 

a a liat o( eubjeijts to wbiiA attoitioa &kiit in such case be beiwficiallv Rs«»t%>'»c«»urt 
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' r^iee' 

»e to 

ijBreetod. . Je some in«»a^;.|to jd«itoge be dMlnbie, but tbcyeli se^ tb 
mt fn hr trnrfh Wlilliltfiritirto 149 OPt here include any siunKstum etising on 
iiMn1]F> tocbniciil 


i.aijhicb I sih^U. proba,bly, in the eypnt of tmy change, 
4^ but merely .{MMOt out mattm of general consider* 

atom. Some of,4i9to adtoit, if it were thought desirables of a idore speedy 
dii^tcli, of made the subject of enactment by the Legislative Council; but 
most of them wopld require nu alteration of the charter, and 1 have therefore 
included d^ma ah as in some degree coimeoted virith each other, (tnd with the court 
<djPdioatore« in this letter. . :^ 

It ae^emsto me then veiy desirable,* that ei^er by a provision qf a new charter 
or by an indemndent alteretioa, of the should be 

rendered legally receivable here. Admirattv JBBBMB Hinoniemealv wanted. 


No. 


awiy?jfet»Mriten'.g 


T|ire cjib, J thiidt, be as little douSnRinfVipiPQE^y desirable to remove tlie 
micertainty whiidi now attaches to th e liability of dfScetk nod sold iers to tlic juiis- 
dktioo of the courts here.incg|ta?n civil mmstoBr^i is cii^ diffi¬ 

culty would never have arisen unless from the circumstance of tlicso settlements 
having been forgotten by. tiie framers <4*.the Mutiny Act, when they were pro- 
ykl Bigj faJhecatos<£i_jM^|j||^^[^]^!''"' ■■■>■ <»»fa 

W^HTTOBgRUBlnB ^l^^^^^to^^Tt^ould be expedient to give the 

aftitegi g tIiJil f, fe o! 

holding:; the quarter sessions from wetjk to week by axljourmuents; bui in tuy 
judgment that change would be in itself au improvcmcnl. I am aware of the one 
ai^gumei^ in favour of the present system, the expediency of an early dispatch of 
business of small moment I have never doubted that much more Jamn was 
done by the laxity and inacenrapy introduced, thsn good by the promptitude. 
There ought to bo as full and careful investigation, proceedings as* regularly luad, 
and depositions as regularly titkeo and returned, on a committal to the quarter 
sessions, as to the sessions of oyer and terminer. Hut 1 believe none of these 
exist; the preliminary and final investigations are either absolutely jumbled toge* 
ther, or at least the lirst is very cursorily coodoclcd. 

. . 

the acts of that court, which thus loses in most cases the power of inejuiring into 
them. I know nothing else material to the quarter sessions, except the more 
accurate definition of their poWer with respect to roads, bridges, &c., and the 
manner in which the expenses occasioned by their order are to be deiVaytJ. 
Perhaps it might be well |o impose some check on the unlimited power now 
UivjDp, to the government of ren^^yiggjq^ragistrates. ^ . 

wludj now exist as to the 

ore mosT cxpeuiciTT course, 
except that the provision of the charter, that the recoitler should 

always be summoned to meet taWCTrohl to be ex|3angcd or greatly altered. It 
has been retained from the charter of Prince of Wales" Island only, is quite inap¬ 
plicable to the united settlements, and is practically a dead letter; but it may cause 
confusion. There may be another matter of very serious coosidoruliou, coo- 
netted with the office of the Jay judges. In the present udministnaioii o( these 
I'Cttlemeuts, everytliing being fina^y referred to Calcutta and decided there, jyt may 
become a question vvhetber tlie office of governor is one of any utility, and whether 
tile chief hical authority at each place might not now beneficially cornmunicaie at 
once with tho Bengal govemmeot. This is very little a subject for my dihcussion, 
• except for tb^sake of observing, that iq case of such qn alteration, an alteration ot 
the charter, and coibplefety a new constitution of the court, ivould becunic neccs* 
ftary* it is, (lerhai^ hardly worth while to notice tlm doubt which lias arttatai, 
whether Uie governor, when tSci'c both, Inn; the custody of 

the seal ; which, however; in event of any alteration, would ^Tha{>s be moMt 

pi^l^riy vested in the At ail events^ the existing question might be htt 

> 4 it . I 'V.• 

la ijiere any mason why Judges should be exempted from indictments fi 
Pik^demeanor I 


for 


upliademeanor 1 
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1 think 
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I think it worth consideration whether grand jaries migni not benelK 
abolished. The f)etty juries, whose functions are far niore important, i 
improved by the admixture of the present grand juries, and the whole amomt of 
service, which now often presses hard on individuals, Would be ^|mi^bed. A new 
course of proceeding would become necessary, but this would easily he devised. 
Perhaps it would be desirable also that a new charter should either exempt par¬ 
ticular classes of mbabitants from serving, or else give the court the same power 
of framing rules to this effect, which the courts at Calcutta, Madras, and Bombay 
have under the statute 7 Geo. 4, c. 37. 

With respect to the process of the court, it would perhaps be an improvement 
that these settlements should he put on the footing of distinct counties, and a 
sheriff* appointed for each; and also that sequestration of the goods of an absent 
debtor snc4||]j^|lhNM^ obtainabl^y w ithout the delay of having 

the preliminary process phicCs. It might also be conve- 


nient to have a separate 5 ccounTan!-| 
of expense nijj 
to be under tf 


be excmipted from those formalities- 



each place. A material saving 
je |M*oceedings which are now required 
serve^ or executed by the sheriff, to 

sheriff an d other officers should be 
^ ^^H/nent. ^ of course be 


/ 


.ixpreas provisions 

acting »qtl^t!l,OTYiiaiflB»i- _ . , .. __ 

'J«he lust subject connected with the charter on which it at present occursto 
me to fnake any oliservation (though in all these communications I fear I may 
have oniilted many things which 1 have thought of before, and may, if they again 
occur to my rol’ollection, have to express some opinion or take some st^ps upon 
hereufter)j arc connected with the registrar's department. Tlie great question 
here would he, whether it would not be expedient to settle and render irrevocable 
in the new cliaVter tJu* present or some similar arrangement between the Company 
and the court, by wliicli the officers are paid by salaries, and the fees taken for 
the bencfil of the C’onipany. I believe that such a change, properly and judiciously 
made, would be desirable. The present system has, I think, been found to work 
well; its advantages arc obvious ; and 1 have not heard of any objection to it, ex¬ 
cept a 

pay as salaries. 1 do not know the exact state oTuiis accduhi, Bui a ihSPSTCIance- 
sheet of sums actually received and paid, will not show it; and I believe when, in 
ad lition to the fees actually received, allowance is made for the exemption of the 
Company from fees in their own cases and in criminal business, for which as au 
expense necessarily incidental to the court, they are bound to provide, they would 
not be found losers in the general result. 

It may appeair, howav^tr, that.the. present arxMjjenienr, without any alteration 

does not 

saur^^them., Tup cx is tma ar rang^cut IS QUO. ^uner tue^ voun or uirec^ 
tors or the court ol ju 3 t^ure can"at uny VllTg^f 

It is not, 1 hope, likely to be annulled ; 1 think the court of judicature 

IS likely to propose its abandonment, and tnereceiit decision of the Court of Di¬ 
rectors in favour of o large proportion of Mr. Kerr’s claim upon them, seems to 
show also that tliey do not wish, even prospectively, to dejiart from it. But the 
greatest evil of the administration of India seems to me to be a want of fixedness. 

It is an evil perhafis almost inseparable from government by a fluctuating body; 
but itvrendcrs everything uncertain. While it exists no one knows what are his 
prospects or expectations, and the power of getting good and faithful service is 
very much affected by tliis ignorance. Many a man might be induced to enter 
the service of the government and of the Court, even in the lower situations con¬ 
nected with them, if he knew that with good conduct he was secure of the salary* 
offer'd him, and had the chance of promotion, wIki will prefer any other employ¬ 
ment \\[\VA\ he knows that he is,^likely to be suddenly reduced to a small portion 
of his former allowance, irfier^ohg service, and without fault. I do not mean that 
over-payments ought to be continued merely because they arc old ; that any sys* | 
tern of puyinent ought not to be liable to occasional revision, w^ith due regard, how- ; 
over to tiie claims of persons actually employed : but the general presumption 
should be in favour of whut exists. Alteration is evil in itseSf, and the burden of \ 
P^gving an advantage lies on those who propose, not vvho resist a change. 

* It j? 



wiffieieQt to«titlraglt»%4w^^ tii«;tor4«o oC. jroefon tlHiM 

n:dstiiu|'ilterajtioD.K It is,» 91 ^ of th^. «i|uestio»pM4ov^t^j!t 
^ Useff ewMi^. ■■^Xbg o»N«^extntVfit^l^ tlw rod^ictioo, the ttKtnger J|;l!ie.ai|^^ 
iircHD reduc^ betaomufi^y^t 4 dioHOU&Mi of a teath ^ MlifyAf an 
effic^ <nigbt soetti /^riftdfam nwsomble, when wety one would fd once, ji^ « 
diminution of three quutefs u absord, . The problem, theroM^i I* a.,cotnpli* 
cated mie,and muat be.dealt with ns sue|i><.. . 

Although, however, these general considerations majf be appUcaltle to die pria«|^ 
ciple consulted by the alteratipn 1 suggest, they .hgve comparatively l^de tearing I 
on the particular question. The feelifig socdtity is desirable, and it is as much f 
destroyed .by petty as by material duetuations;. but I do not think it probable, 
any one who takes the trouble qf making hm^K sg^ninted y-itk,t h^ duties per* 
formed by the^ubordinate oflScets of the. rCgiS^ii^k'ei^ quali- 

dcaliious required for their pro|>er wish, except, possibly, in 0 . 

manner which 1 shall presently advert to, to introduce any roa^qslal uUeration. 
The highest emoluments of tbe, 7 !(^istrar’s Clerks at:|^rdsedkhre dbt alpdl more tlian 
sufficient to give (he court a fair likelihood of commanding the services of gentle¬ 
men of that education,, integrity, and diligence which are required for the pt^n- 
cipal situations #thc registttws qffices,‘and which their piyeShMlItdders, 1 am happy 
to say, possess.. In looking to Vbat is required, it may not be superfluous to. 
advert lo the facts, that ' at''M ^ii^ ^d Siffte^re a lar^ portion of the regis¬ 
trar’s business is carried in his absen^b; thaf if it Jius 

not lately been so at Prince of Wales' Island, the difterence has arisen merely out 
of the accident of my chiefly residing there, and of the other judges of the court 
having for that, or any oUier reason, generally abstained from traiisaating any busi¬ 
ness during my absence; that besides this, the lunger establishment qf u court 
there, aiul the more complicated matters with which it has iiad to deal, have made 
necessary an intimate knowledge of multifarious and niinute details contained in 
its earlier records, to which nothing analogous exists, at least ot Singapore, and 
which fully counterbalances the greater independence and responsibility of the 
cliicf clerks at the more recent settlements, which also, as already observed, is 
only nu accident; and lastly, and chiefly, tlmt it is very desirable that the cliief 
clerks should be fully qualified, in the eventpf auy occasional abseQCi|of the regis¬ 
trar, to discharge bis duties, and on the’absolutfc vacancy of the office, to furnish 
ii successor. No persons so competent are likely to be usually found, though an 
iitdividual of parainount.claims might occasionally be discovered and appointed. 

Tliere is, however, one change which might perhaps be beneficially efiected 
hereafter without increase, and possibly with a trivial reduction of expense. 

It is a question of doubt anri difficulty, and 1 have no decided opinion on it; but 

ihink .it. worth consMcaatio n^...«tlimtber.-. uno a. on average..,tWijaUcs..-pf_th e 


■ . 


m|^gTlHBngy|^g||||jmgtmjjr®gggnujj|72»K;OTU!rt;r"'• ine-'^ 

cOOTie^M-^^SmvtnPly-fma'tn^^ hetid cler|£», and tlie office would 

therefore be likely to command a bigiier rate of qualification in the holder. It is 
not very probable that the augmented'salary would procure services more valuable 
than those of the present chief clerks; indeed, they would probably* be considered 
to have a strong claim to the su(^sed offices. Cut I do not know if any vacancy 
should occur among them, that tlie present salaries entitle us to expect equal 
:on)petence and character in their successors. On any remuneration ui all likely 
to be offered, it would be no ill fortune to be so well supplied. On the qtlicr 
liand, the larger emoluments of the single registrar might (jccusionaliy secure the 
icrvices of a. mko; of higher pretensions, and more independent station, than any 
who could reasonably be expected to be a candidate for the mere local situations. 
The balance of average advantage it would require itiuch timught and judgment 
to determine; butstbequestion is, at all events, very fit for considoralion. 

It is, perhaps, Itardly.oacessaiy for me, in addressing any local officer, to mention 
that any such alteration is only desiraltle, if at al), M'hep some change becomes 
unavoidable. While maUm can remain os they are, it would bo the grea|cst folly 
to disturb them. . Mr. Keirris,.^i^ ser^dees, lii% intimate know ledge of the pro- 
c^ingS; of the court for. nearly sq ye^ his accessibilitv, bis legal infonnation, 
his acquaintance with.the habits and fillings of the people, his sound judgment, 
his elevated character, and fha confidence he enjoy* as well us deserves, will 
render his vacating the office he holds the greatest calamity which, can befal tha 

300- } . 3 U 3 . ■ cQjsmunity 





No,x 

Alx^isb'iiw iKe 
Kecovder^ €<nin 
in the Strjait8. 




81 gPBCIAt ttmiS!U OP 


towmunity irf these Kcttlments. Wospecuktive or pecuDmiry a<lvftol8g<^ which 
couW be derived irom a chAoge Would be aojr cooipensatioa for its causing him 
to discontinue his services sooner thaa otherwise be would $ an filteration as 
that sti|i^e.«^ted, even if on the whole desirable^ should thei^fon^ bo earefotly ipost^ 
poned till Mr. Kctf ceased to hoW his present situaiioo. The exj^ioney of 
binov ation at all is matter of serious doubt and question; the misefafef of immediate 
change seems to me to admit of none. ^ ^ 

A new cliaricr, however^ might easily pr6v)i|e for the retention of the present 
^ system wlnle Kerr continues in office^ and either legalize or compel the 
^alteration of it'hfter that time. Even if the suggts^ion were adc^led that the 
salaries of the different officers should be fixed by the chartet^ there would be' 
no difficulty in continuing and cstaWishhtg^tbe existing arrangements under tbc 
present circunistances* iti&d proidsions pitttpectively. 

In fin inferior degree, tfiie swe die <3*biet‘ officers engaged 

in the service of the court, though not raw fbiwittig a part of its establishment, die 
interpreters, |ldcr, swearers, &c. At p]%$ant tb^ are merely supplied to tl>c 
court by the j^erjirnent; the court therefore , cannot interfere in the regulations A 
of their salaries, oj' the selection of the tndmduals^ except by requiring competent V 
officoTH, chosen with a docent reganl to ch^^cter and sitaatioojL On a recent V 
ocensioD, indeed, when a redgctioti of moat these salaries tom place, I felt s 
entitled, as an individual, to ]>oint out to with whom I believe " 

measure urigijmtcd, certain over¬ 

looked, and certain arguiiu nts which 1 tnought n?nad neglecletl. Bui as a judge 
of the urmrl, 1 had no power of interfering, and was not in fact in any way 
consullt d on the subject. The measure was suggested to the Bengal government* 
and ailoptcd before I even iieard of its being in contemplation. I make no 
objertic«i*to this ; it was in the ciiscrc3tion of the government. I should indeed 
have supposed bulorohund ibat the information of the judge, who principally 
jm sidos in the court, nnd of the registnir who superintends the chief biisinesa of 
his offioc, miglu have supplied some muteriat facts; and the only reasons which 
i have known advanced in support of the alteration, have certainly not convinced 
inc that such information was supcifluous. 

Without entering agum into uny discussion of that question (^on which I suppose 
th(i opinion already intimated i)y me can easily be referred to, as 1 requested 
Mr. Church to •communicate it, so far as its unofficial character would allow , to 
the functionaries who lind finally to caiTy into effect, or to modify the proposed 
reductions), I may again express my ow n unchanged conviction of the inexpediency 
of a very large portion of those changes. I do this, not for the sake of volunteering 
an unnecessary declaration of dissent, but because these alterations furnish a very 
muferial parr, of the argument on which 1 may, and very probably shall rely on 


exj 


It is a question of opinion, but my ow«^ 





as lati'ly acted on, is not likely to secure tompeteftt serViceST In sayTng^Tfiis, 

1 refer not so wuicli to the actual lowering o|jiI)c i^laries, though a large proportion 
of those proponed in llic icccnl scale of reduction are in my judgment unreasonably 
low, as To the manner in which eve rything like certainty or contidence is removed- 
Whnt likeliheiod is tlicre that a man of tolerable-fitness can be ioduceci to accept 
(for it is n verv dirtVicnt qiursiion how f«r,^and how fairly an actual holder may 
be forced by circumstances to retain) a siliration of sinali emolument, with the 
Knowicflge that it merely depends on the pleasure of any new governor to make 
a display of economy by reducing the pittance he rcxieives, and that even 25 yeaiV 
service, with a peculiar competence und ability derived from it, is no security 
against the immediate diminution of more than half a saWy ? And it is to be 
observed that in many of these cases continued servieef' is most important No ., 
t fficers more want practice than interpreters. ♦ * 

It is easy to say that tiiere is no real danger of .mischievous aiteratkm; that any 
thing uureasonabic will be disapproved in Bed^gal; but the Bengal,government of 



D these aobofdinat_ 

to make known their claims? how to be supported duriug^l0 period of suspense| 
before a decision ? Have tliey any assurance tliat represent^peif^ made by them, or ; 
dift their behalf, will be brought before thc ^^ngol goveromiient at all, if they iatl 
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to ni$^ 4ciubt iti the muds of tbolocai dutborities ? <>r If my olhdr Alxolnhi^ tb« 

chanoei, will not the delay occasioned by'lho necessity of re6»ting to ]ttio officers Count 

of fovemment on tho tpi^t render periinl of uncertain^ yet IbPgdr and inorc ^ ^ 

mnqns ? la H CYec^ortittn #kt n party making such an appeal woi||l not bo di$- . 

missed for bis contumany in remoostratmgi^ or tliat he \^tild not bd presented 
from an appealing by the hu of such a consequence r ' 

I cannot ask sUch questions a$ some pf these without feeling wt apology^ may 
seem to be due for ; I do not however ask them wid) refcreoco Ip particn!la| 
individuaU. 1 hc^ llust none among tlloae who may now or hereafter have ll|| 
power would be dt5|msed to act in the manner auggosied; hut I haVe left Engtani 
too rocen% npt td Ihel that upon such subjects the tone of feeUng and opinion ii^ 
very difterent there and here. I eahnot sec that power and ri^it are^epnr 
fused logeilier Here* in a manner in which Wfiws them at home; and 

where the principles^ of judgment are from my own» I cannot fed very 

cerfain of the coi^uct which a ill correspond toifiem. long habits of dotnination; 
the subordination td* a timid and inferior people; tbe quitting i^gland before 
English habits of thought and irtioo are fomied, may account foPfhc ddfcreoce 
which 1 seem to myself to tiwee as decidedly in the conduct of Indian governmentii 
to iheir own officers and servants, as in the moredimiied and loner sphere of my 
own ftersonal om^ryation. But tiie difiereoce unquestionably exists: tliere is a 
tone in tbe tq>inions of the privileged orders of Indian society, w hich at least tends to 
an arliitrary course of justified in alluding to arbi¬ 

trary measures as possible, tlwii^l should hope very iiuprubablo, in jwactice-. 

What extent of change would be advisable on these groumls I am not id prcitenl 
prepared to say: it might be sufficient to fix irrevocably the salaiies oi thchC 
officers; it might be more expedient to give the court, iusleiul of, 6r concurrently 
with tlio government, the control of all matters connected with their appqintment 
and dismissal, and if that were not completely fixed, tiicii lemuneraliou aLo; it 
might be better to place them on tlie f^ioting of the icgibtrar\s cleiks, appointed 
by him individually, but subject to the approbation of the conrr. I ofler no opinion 
which or what combinalion of thebC plans \^ould be the host, biit any of them 
would, m myjudgraenl, be an improveaienl on that now m operation. 

Before concluding this letter, 1 would sliortly advert to the smioiis of oyer 
ai>d terminer lately held by Mr, Bonham and Mr. Wingrove at Bmgapure. I 
observe that Mr. Bonham, in his charge to the grand jury, according to ilm note 
ot it in the Singapore Chronicle, which beai-s the appearence of being u trustworthy 
represtnutlion, mentions it to be his opinion and tliat of Mr. Wingrove, ** as well 
as the honourable the recorder, that, under certain limitations, it is expedfenl 
that the court should sit and art in the nnuiner which it did* This stateinerit of 
my concurrence is perfectly correct I do not know' that, without entering into 
pqcdJ^sSj^dctailr *ny opinion cqjd 4 bc morc.acguiaidy rtwesipiUodi wd .yut I 
tldnk It may jjive |#sojo a supposittoii.tiiat 

subject coincided „^orc cWplciMy | belies they do. I'hey (lifler, I am 
afraid, in two respects; first, with regard to the ‘‘ certain limitations within which 
it IS desirable that the power should be exercised; and secondly, and more maup'ially, 
with respect to the principle on‘which the expediency is to be determined. On 
the first subject I will enter into no detail, merely stairng ray own impression that 
a limitation to offences, the punishment of which could not ^exceed seven or 14 
years’ transportation, w 4 ih or without a proviso including cases of manslaughter, 
in the^power ^iven, would have been pralerable to the limitation selected of alj 
cases not capital. I have no notion that the course adopted has been undesirable 
in the ureseni case, or is likely to be, except in some instances ; but 1 cannot *bur 
tiiink tnat if tbe present becomes a customary hmitatioii, the lay judges of the 
court may easily have questions to try occasiooaily, whkrh they wouhi he very glad, 
but would not have the power, to postpone. Among.the coses rachidud in tbe 
pre.scnt power 1 would refer particularly to charges of breaking by ot^Ul into the 
curtilage of a dweilina house ; of stealing front the person, without violence | of 
coming, and above all of feggery, ail^iiedged round with l<«gai difficulties* But the 
great difference betwee&^ua has in ilia principle on which the power iiii|.r|uestion 
is to be given. I sbo^ HSoHaai ftpm Mr. Bonham's charge, and I think I know 
it from the tenor of bis coornmiMcaticms with ray^ielfon tiic irahjcOl, that he thinks 
besought to try all qpses, criminal and civil, whicii theic is not disiinctiy Mnnc 
reasojit for bis tcfming; that the .cases which are postponed or excepted arc 
exception to the general rule. In my opinion the general rule u, that cases iw 
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Ai.o)ii,hi6B tb<^ to bc left till the recorder is present, except where there is distinctly serious incon- 
UccordcT^’e Court vcnieocc in the postponement, 

** The practical difference, especially m civil cases, where there ^re creatcr powers 

both of postponement and reviaioiif may very little; for I have tio doum that 
in rny own application of my own views the exception would very generally be 
larger than tne^rule ; and that in very few, if any, cases tried at Singapore in the 
ahseuee of the recorder, it would be thought by me desirable that bis presence 

I ^iiould have been waited for. But the principle is an important one, and seems 
p ine to admit of little doubt. In saying this, I have nothing to do with any 
question which may be raised as to tlic aovantage of having a King^s court at ail, 
or a professipnaity-educated judge; I believe the continuance of such atr esta- 
blisliment to bc desirablfe, but my opinion oti the present subject is not founded 
on that belief. We administer justice under the King's charter; and doing so we 
are, I apprehend, bound to administer it in conformity with 4 he principles of that 
instrunticnt; and it seems to me to be imposrible to read it, without seeing that 
the object of the grantors of it was to secui^e tbe j^nefit, as they considered it, of 
the attendance of the professional judge in all ^ses where there was not some ^ 
paramount inconvenience to render it inexpedient. Provisions were made to 
meet such cases; but, as I understand the charier, they were intended to apply to 
such cases only. And if so, the question is as 1 have stated it, is there any material 
harfn in leaving such a case or class of cases for the arrival of tlie recorder, nor is 
there any harm or danger in trying it in his abai^isee. The practical result, as 1 
Jiave already said, may not often be different, in cases which are near the 
^ dividing point, the division may very probably be one way or the other, as the one 
or the other principle is adopted, 

LMtciRof Aprira7 ^ subjoin to this letter a copy of some observations recently addressed by me 
and Muy 30. to the eofniufesioncrs of the court of I'cquests at Prince of Walos^ Island* I'hey 
require no explanation, all the facts on which they depend being stated in them. 
7 "he circumstances adverted to seem to furhislj some matter for consideration in 
the event of any revision of the rules or proceedings of those courts, and may 
possibly be worth attention, even with reference to tlie existing practice at Singa¬ 
pore and Malacca, as well as here. I therefore transmit the papers to you, though 
not strictly or immediately connected with your official duties. I have not yet 
recerved any answer to the second paper, probably in consequence of Mr. Church s 
illness, so that 1 have no means at present of saying whether the suggestions con- 
taiiic<l ill it are likely to be acted upon. 

I have, See. 

Prince of Wales’Island^ (signed) B. IL Malkin. 

yi^July 1S35. 


fu iivinl Depurt* 

aiciit. 


_ I - 

i 
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(No. 68!).) / 

From G. A. Btishhi/^ Esq. wSccretar^ to the Government of Bengal, to ^ 
G. A. Buahkifi Esq. Secretary to the Government of India, General 
Department. ! 

Sir, I 

1 AM (lireoted by the Honourable th| Governor of Bengal to transmit to you 

the accompanying letter from the Governor of Prince of Wales' Island, Singapore, 
and Malacca, dated the 28th July lai, togetlier^ with the two original 
mentioned therein, addressed to him qy the Honourable Sir Benjamin Mamn, I 
and to request that you wifi lay the saiqc before the Honourable Uie Gov^rdof-1 
general of India in (Jouheth | 

' ^ \ #•' d have, &c. ' ^ ^ 

Fort William, . I (signed) G, 

2 September^!83.,. |Sccretiaiy to the of Beh^. 

. j ... iot 
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Abolishing tho 
Rocoi dor's Court \ 

, . ^ , in the Siroits. ‘ 

ExtaA^^ frim the^Fjrbcie^tTng« wth^ Right Honourubie the Governor-general 
oflnm^iti CoifelbQf 1 # OWwnit Dopartmeiit, under date thd^ August 
" * 8 s 7 - ' ' 

(No..2$9.) j'lj 

Td l 3 ie HodWrftle Siif 3 .Knt. 


LegukCiWf. 

1 t8.’i7. 

No. 2, 
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llonouraUe 

The Governor-general of India in Council ha« lately bad under his consider- V}ene»al DopuiU 
ation the condition of the aettlemenii of Prince of al^' Island, Malacca, and .meat. 
Singapore, which have now for mine years been incorporated with the presidency | 
of f^ort William in I^gal, bpttof which the^ adiivii)i&.tratiou is of necessity con-'I 
ducted upon a very different aystem, requiring revision in every department ^ 

2. Id the consideration of tbis subject Ui^ . Lordship in Council Ims derived i 
|j|Duch benefit ^fromi the notes "^and enervations communicated bjr vou to the | 

govemmeut before auittidg the situation of recorder of His Majesty^s court for ;| 
those settlements, which was held by you foe a considerable period, 

3. Amongst the matters which have occupied the anxious attention of the 
government, is the best means of providing for the administration of justice, both 
civil and crimin|tl, to the mixed, ppptdation of these settleu)cnts«|,and in particular 
whether His Majesty’s court call by any means be made more eflicient and.lcss 
expensive, or other judicatories can be provided to perform the whole, qr part of 
the functions now vested in that court. 

4. The Right honourable the Governor-general has recorded a Minute in which , 
the various branches of this quostion are discussed in some detail. jBef<>fe, how¬ 
ever, determining upon the proceedings pro[)er to be instituted thereupon, it is the 
wish of bis l^rdsliip in Council to benefit further by your cxpericime. I havi? 
accordingly been directed.to furnish you with an extract of so much oi’his Lord- 
ship’s Minute na refers to the administidtion of justice in the Straits settlcinctft;?, 
and to solicit, if you see no objection to making the communication, your Oj)inioii 

on the several propositions discussed therein,- with any suggestions that may occur 
to you as proper to be otTered to the consideration of the Council, cither jn its 
executive or legislative capacity. 

1 intve, &,c. 

Council Chamber, (sijined) IL T. Primep. 

f) July 1837. Secretary to Government. 




Sir, 

I HAVE the honour to acknowledge the receipt of your letter of the 5tli iiiblatn, 
enclosing extracts from a Minute of the Govemor-gehcral, bearing dale the pth of 
February last, and desiring my opinion on the several proposilion.s discussed 
tlierein. The Minute naturally divides itself into two parts, jiropositions of iinmo 
diale legislation here, and suggestions of alterations in the general judicial system 
of the settlements in the Straits, to be icconimended for adoption by competes 1 
authority in England. The consideratioos aiFecting the latter subject arc more 
complicated and depend more on detail, and therefore require more time for their 
discussion than those which attach to the former. It will tlierefore, I apprehind, 
he more convenient, as the two are perfectly distinct, for me to postpcwic, for a 
very short time, I hope, the notice of the nvore complicated question, and to qflei 
without delay the few suggestions vvhli-h occur to me ivith reference to the 
other, which, as it is brought forward fair loimediale action, is mucii tlie more 
. urgent. 

f On the alterations proposed for immediate introduction, however, witli cme 
exception, I have hardly anything to observe, as 1 have on a former ,4!>cca$io4t 
expressed my opinion of their expedience. There ane o^e or two timtters oi detail 
only on which 1 wil| beg to offer a few suggestioirs. 

TIte plan of constituting a o of petty sessions, witli powers unatugous in 
those of the quarter Sessions in England, appears fully to meet tigs inconveniences 
with reference to wtil^ 1 bed suggested ibeempoiveiing the magisiratczi in quarter 
sessioneto try mnatl il^ooies widi d jury; and to avoid the difficulties arising from 
the eooslitution of the quarter sessions, as a peculiar session of the court ot judi- 
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cat^jj ^nly jswgffest far c^^S^ration, whctlier it would ..not i>e expedient 

, tp^^xc^pt from their jurisdiction perjury, and some especially the 

c^taioiUg of goods under false'pi^teuces, and some'^ther -oases ; of frauds and 
etnbczzlemeots not treated as felonies, on which difficult'^questions may ribcur, and 
severe punishment in case of guilt ought to be inflicted. Indeed it is difllciiltto 
assign any reason why, if the potty sessions are not to try felonies except tvhero* 
six months is suflicient punishment^ they are to be empowered to try misdemeanors 
without u similar limitation. Tllere is another difficulty attending this part of the 
\ arraiilgeinent. If the petty sessions have an unlimited power to try all felonies, 
not capital, or all felonies falling within any other limitation which may be 
adopted, but are disabled fmm inflicting punishment.beyoPd six months’ imprison- 
incnt, or sucli other me|sure as may be fijftd,; tite committing magistrate would 
have a large discretion, of very difficult "exercise, ki oammitting for trial at the 
petty sessions or before tlie court of judicatiirearul if he exercised it unwisely, or 
^wUh too much letsity, many serious olfences wonld receive very sliglit ptinishment 
* tfy on the other liand, their power of punishing ^ not limited, of not Umited so 
; closely, but the exU‘tjt oi fit puni.'ihment ix st^l made the criterion what cases are^ 
" to be within their jurisrlictipn, the committing magistrate has still th^samc disere^ 
tioii—for it is not easy to say in whom dsc it can he reposed-rwvith tho aclditioual 
pos.Hible anomaly, that he may commit for an offence as not requiring more than 
ihej limited punishment, and the petty session^, on new evidence, or from diflerence 
of opinion, may punish to an extent, the supposed difiproportion^vOf which to bis 
offi;iicc furnisbeu the reason for subjecting the eriminal to tlieir jurisdiction. It 
uould, I think, be very desirable, if possible, to define more .accurately the cases 
cognizafilc l)y the petty sessions,.and the latitude \o be allowed to a magistrate in 
cornmitiing fov trml tliere, or in the sessions of oyer and termiuer. 

The appointment cif separate local uccountants«general is, 1 apprehend, desirable, 
though of no very great importance. Tlie accountant-general, receiving no*emo¬ 
lument, can make no provision, except hy application to personal friendn, tor the 
discharge of his duties where he is not personally present, and is himself liable, for 
the court can know of no one else, for the acts of parties over whom he has in 
fact no control. Jt would be desirable also to get rid of tlie necessity of the 
accountttiU-gcucral’s lieing in the service of the Company. 

It^ seems worthy of consideration whether the doubts as to the authority by 
which the sheriff, coroner, and other officers should be appointed, could not be 
best removed by allowing the local authorities to make the appointments, subject 
to confirmation by, or reserving a veto to, the Governor of Bengal. I do not 
know to what extent this might be inconsistent witli the practice of the goveni- 
ment, and the dilTcrtjnce is not of imixirtance enough to make it worth w bile to 
introduci^l^ material anomaly. But if there Ik;' no strong obj(3Ction of this kind, 
it ffiore eonvcnienl, looking especially to the uncertainty and tardiness of 

communication with the Straits, to. render it unnecesjsary to resort in the first 
instanci' to Calcutta for apjfik>ihtrnents, which must generally be made upon local 
iniormatioii, and which, in case of emergency arising from death or disqt^Hficatioii, 
the local juithorities must have the power of filling up by temporary acting ap¬ 
pointments. In the event of the death of the slieriff^ the w’bole process of the 
court wmuld be stop|>ed for months, if it were necessary to announce hi.*!! death at 
Calcutta, and procure the appointment of a successor thence; for the aiithcwrity of 
his Ue()nty, even while there continues to be a deputy, ceases with his own, and 
llic nrovisions for awaiding process to other persons than the sheriff cxletid only 
to itie case of liis being a party, or disqualified by. relationship, or other good 
cau.<^(j of chulicuffc. ^ 

I hcse are all the observations I have to make» except with reference to the 
subject ot legislation as to jhe succesbion to lauded f>roperty. 

It is not now quite uccuvate to state, as is stated in ^ra, 425 of the'Govemor- 
geiiorafs Minute, ** that it lias not been yet Jtidichdly decided how the real pro- 
j)erty of Asiatics descends” in Mic settlements in tht? oinuts. Wo decision it^eed 
1ms been liad,. as far a>.I am aware, precisely on a question of inhoritance; but 
the general principk .s were bitwight into (lucstion, aitd det^jmnined, 
opinion could dclcvniinc them, in two caises whicti o^niri^d not loifitg tiefore I 
quitted Straits. In one of tbc?c> the rights- of a widow at Malacca 

caiiK* under disru^'.sion. Tlio principal question was us to tlie construction of Tier 
hqshand’s will; but that failing, under circumstances of tlie^ estate, to give‘her 
any beneficial interest, it became aecessarv to determine her 'fighrtd indtq[lieDdentiy 
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jflf itr «ad they wpe hckl to be'tiwfee ef ilpWfdow^&tk^^ ^ the Eiigfliah law, 
sot tbe’Q^teb law fomiMvIjli'leOi^ed at Mb The aeoot^ was k case witli 

v^eretictt’is the will oTa wlti«i!i I have b full note the judgment 
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f leitlit, contaihiug a tbllef dwcoasion oi’ the 
c^oeslkiri of law nweived thwt I ^1 ftiseri m this letter. The t>jimioo of Sir Ralph 
^ice, ihen^ t6f is conlaiftcd in hi^ evideuce. before the Select Committee 

of the Hdime of S.idii^, 00 the Affairs of the East India Company, in 1830, 

5 ^The prineiptt* ^ thi^e of ecterse ep^lies tr> questions of inheritance 

also, which therefore cannot now be eonstder^^ as entirely nntoached by jimiclal 
deteiteinatiotih But "were it so, I do not ajf^prefaend there could exist much uoccr* 
lakity on the construction of the charter ; W the Governor- 

general^?views on that subject at all to differ frbhn my own, 

“ There is a wide distinction between the* 4 «f^ of and the luw 

by wbfeb rights ai« constituted aiid^teritnted; On tbcfonnj^I need at present 
say ifotbing;^a^ I shall be under thh necessity, in tny ntti lett^ of making some 
statements on subject, entirely I believe in ppncufrence with the opinion 
. expressed by his Ldrdsbjj> a:^ ^" ihe proper tw^e of carijdng the charter into 
effect, but much at varialhoe with tl^ information he to have received as 

to the manner in which it has b^en Wctualty adminfsCeted. But with respect to 
the law whereby rights art coasditeted and established; I understood the (Jovenjor- 
gencjral to consider that it at i»> and ought in ge neral for the present to 

continue, the law of England, mpdififd iiideed by cousklcrationtj Jjow far some of 
its particular ‘provisions and .^hwcUuents are suitable to the circumstances of* the 
colony, and administered in all cases with a large and liberal regard to thamauuer, 
usages^ atid relij^onsof the different nations subject to its openition, but containing 
no provisions or principles wdiich cannot be based upon that law so modified and 
construed. None of tlie provisions giving the Hindoos and Mahomctali^ subject 
to the jurisdiction of the Supreme Court h ere, and at Madras and Bombay, the 
benefit of their own laws in certain casei?, to the Straits, wfiert^ it is clear 

that only o»ie law^ is eshiliHshed for «H inhabitants, to whatever extent the d|)pli- 
cation of that law may bo different, from comicJeratiou at' the different instiluiionfi 
of tlie various classes of residents there. It is true that the court is ** to pass 
judgment and seuteuce according^ to justice and rightbut justice unci right muat 
always be just and rightful adminisrtration of the law which actually und 

eminently so in the case of succession to property, where there is no general 
and aniecedcnt principle, but the right is necwrtkirily tlje ciTaturc of arburary 
inalitution ; and the just administration of the law can ilicrcfoic only Higniiy the 
coircci interpretation of the established rule. Indeed the words referred to, 
occur in the cliarlers of all the supreme courts ou the continent of India, as xull 
as in that of the sctllcments in the Straits, and hfavc iievcM b(‘(‘n coiHudered to 
aflect the question wliat law those (jourts were to adniinistcr. 

If I am right in these views, it follows that all held by tejuircs, amounting 
by the tewis of the grant to a freeliold interest, pSisSSs not to the executor for the 
Ijchefit of the next of kin, but to the licit at law-. Who this heif may bo, may 
occasionally depend on considerations of native usage and roligion. 1*hcMi pro¬ 
bably ought to he more libenitly regarded in quesrions of legitimacy ami i tilaiion- 
sbip than almost in any other. It^would seem very difficult, for insianc.c, to 
, refuse to treat a Hindoo son by adoption m a son, and cansc(|uently as an heir, hi 
the absence of other sons 5 or to declare the oldest son of u .Malioiiu’liin not Ui be 
the fieir, because his father had two wii^cs at once, and iic w as th(' son of the 
second » 4 arrnige. But whatever d^grea of accommodation iniglit in sucti cases he 
given to llie usages of different class^^s; the foundation of llie law roinains the 
^ English law of inheritance; awd all titles winch have been deduced on a dillbreni 
i supposition are imperfect,, and require conlirmalion. 

Indeed, even if f 0tiv wrong in itiy coiistrtiction of tl*e law, the neccssit;. of some 
such measure as that Ss^uj^ested in mV to the Right hoiKKjrable Charlt^s 

Orant, to which teferetiK^^s made in the Minute of the Govemor-geoenil, remains 
naariy iniaffected. jthe English st^ttfers, at even if all efasMis are 

to bl^liekl antitied to tbeHr own iaws^ IbaT^glmh law of inheritance would l>e the 
' itiJe aecoriRng to which their fiadbold estates would rtevoive; yet such estates liavc 
gerteralljr, I believe uniformly iii^ises of death, beeh conveyed by the execujor or 
administrator. . Among the.native mhabitanls, couveyatiees have not uufrcFpmnily, 
I hefiayo^^beeti taken (esptfCtaUy before foe law requiring ngistration, and the 
pract?i€e of the Golpmment mentioned In the letter already r eferred u., of 

3UO. . ' M ■ rcbufilig 



88 . ^^SPECIAL'«EP0BT&^0F^irH8^' ; .. 

No. 2 - ^ ^ ^ '.’ , 

Aloii«hiir^ the refu&ihg tl6 riKgiiiter,grants Dot ^dHUj^Q execDidf or the 

fifcordert Court parties considered to be bei^ficiellv e^ed, on the 

^ ^ ^ t>f tJieir own law. OnecU^ Or otner of these conveya^^ tdMf ifiralrd; even 

if the English law of inheritance (admiolatered as alreai^'euggjea^ 1$ not cofw 
sidereci to obtain ; either (hd ^nveyance^i^ the execOtor or admmistr 4 tit>r is'sKoid^ 
because his interest is unknown to tlieif'JaWj or lhe‘conre^ahce'byttke parde# 
beneficially interested is invalid for want of the executor's being a* if the 

legal title resides in lum. In this case, th^ might indeed be a good equitabietitlei, 
but tire legal title would necessarily be imperfect, . 

On any construction of the law therefore, it is of the highest importance to pass 
an Act, establishing add Iconfirming in the most absolute iimnner all titles with 
resf)cctto which no litigation exists at the difte of the Act, and which would be 
^ood if either the heir at law, the executor, or administrator, the persons bene^ 
ficially entill^ to the property on l^e supposition of its being personalty or a 
cimttel interest, a^rding to the law of England, or the persons entitled according 
to the law of the country of the deceased person, had the right ol|^Conveytng. It 
w^oiild be desirable also to contirm to all such voders the purehase-money which 
lliey have received; and it is df great conS|^a^ce I think that snch an Act 
should pass before the insfitulion of any inquilries, such as those eonternplated by 
the (iovernor-general in the 42.5th paragraph of his Minute* It would be very 
difficult to institute such inquiries without disclosing fully the naturie of the present 
difficulties, but impossible to do so without wawdng attention to the existence of 
some difficulty on the sv^bject; and the whole fabric is so rotten, on any construction 
of the law, that attention cannot be seriously drawn to the question without 
i>6tting in motion all the doubts which it is so desirable to quiet, and unsettling all 
the titles which' it is wished to establish. 

But J riiink it is very desirable to go farther. A law merely quieting existing 
titles, and leaving the law of inheritance or succession doubtful for the future, 
would do but'part of the good required; and even if there no doubt, there 
rnig/lt be considerable anomaly and awkwardness in a law ^Pihich, establishing all 
titles derived on one understanding, left a rule in existence completely at variance 
wiUi that understanding, and left it only for a lime, with the strong probability 
that, upon inquiry, a new law on the subject would shortly be introduced. It is 
therefore very desirable that any Act confirming existing titles should be accom¬ 
panied by provisions determining the law for tlie future; and although inquiry 
Ought generally, and Wurally, to precede such legislation, I cannot but think it 
woulfi be beneficially dispensed with here. 

The mischief resulting from such an inquiry before the confirmation of existing 
titles, and the inconvenience of separating such corifirmalion from any legislation 
intended for llie future, I havevaJready sufficiently stated. These, however, would 
not be crioujjh to warrant legislation without investigation, if I felt that’ there was 
jnnch difficulty as to the natm^of that iogislatiozt; but it seems to me tiiat tlie 
provisions of the recent AcrWncermng Parsee property would So well suit the 
t.ircumstarx*es of the case, that they might be at once adopted without dlmger. It 
j§, only at Prince of Wales’ Island, and probably at Malacca, that they would 
have much operation ; for all the grants at Singapore are for terms of j^ars only, 
and arc therefore already chattels real. 

''rbe only objections to the establishment of such a law seem to be these, that 
it would be l)etter to give completely to eacli class of inhabitants theilr own laws 
and customs of descent and succession ; that tha existing law of inheritance^ treat¬ 
ing tlmt as tlie law of England, is preferable; or tliait some other law' might be 
framed, better adapted to the circumstances of the Straits, as a rule of general 
adoption. 

With respect to the first •of these, I need not a®^y more than I alfjOady 
stuted in the letter so often seferred to, as to the exceeding inconvenience <irgiving 
their own law to all the members of a population so various, and so mbted, as that 
of the settlements in the Straits. Nor db I think much argument can %b adduced 
in favour of the second <?Ogr*, thht of confirming or continuing the;jEllglish taw 
of inheritance: it is only to the English aettlers that this course;cool^ witlll^iiy 
degree of probability, recortimehd itself; and it would, in fact, be as rs^tftdie foom' 
tlieir practice, and as alien from tijeir notions, as from those of any other inha¬ 
bitants of the settlements, ,x ; ‘ 

The third objtxtion to immediate legislation is, undoubtedly, of more import¬ 
ance. It is, however, to be obSl|rved, that the law’s and usagp of all the nations 

to 
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1 t& be found in the Sueits settjiemen|;s^ and 

und^ts^Kliog even of tbe^^glWli tbi^^ are aU|:ers(i to a9j pnncipleii of 
primogenitore or undivided iliberitanoo» fnd recognise n^me^ fofe of partttioii,. Kow 
no rules of partition^ esfiefC^y if administered on the prinefptes of the charter 
(which need not be this with due regard to the manners^ 

nsagesi and rel^one of the aitfer^nt pames subject to their operation, can diflTer 
yexy widely from ea^ other ^ Uiey all must genei^y favour die sa^e obj^^ and 
in a large proporl^ of instances, whm the difrerent claimants ill stand in the 
same relation to the deceased, they wM probably all favour each in th^ame 
degree. Tbe principal differences among the riglds of members of the family 
will arise upon those assigned to widows on the practice of division per c^ita or 
per stirpeSf and on the distance to which the principle of representation is to be 
carried. Besides thisi^ in scilae instances certain classes of religious advisers and 
of spiritual uses mighilose a beoebt to which, pnder the complete introduction of 
Uia law of the parties, they would be entitfed. Nothing, however, short of that 
complete introduction could save tbe latter rights, wln^h certainly would not be 
protected by any measure of general legislation; and with res|)ect to the family 
rights, differing as they do arnong the different nations in question, some classes 
of inhabitants must of necessity, on die establishment of any general principle, 
6nd their own institutions more nearly assigned to them than others. There is 
no injustice done to any of them ; for the introduction of any law of partition will 
bring their legal rights much more bk^rly into conformity with their own notions 
khan at present; and the precise degree in w^hich ditrerent classes receive^this 
benefit is a matter of comparatively htile importance, if th#la\v is such ns to work 
convenieutly for ail; it at least requires nmch less scrupulous determination than 
ought to be bestowed on the abrogation of an existing law. Here ^lo law has had 
any substantial existence; tbe law not having been followed, the us^ge having 
rested on no authority- ^ * 

There ren)ain9%one consideration common to all the objections 1 have noticed; 
I mean, the extent to which tljcir importance is dirninislicd by the existence of the 
full and unfettered power of disposing of all propeity by will. Where this exists, 
the question of the rule of inheritance is deprived of much the greater part of its 
importance. It is not indeed immaterial, either in its direct operation on pro* 
[>erty with respect to which no will is made, or in its indirect effect in influencing 
die opinions and habits of a people, and guiding them in some degree even with 
respect to the dispositions made by themselves. Ilut givitig full effect to these 
considerations, still they raise questions of policy only, not of j igbt; and questions 
requiring no local inquiry, for they must turn on the general preference to be given 
to one principle of succession over another. 

lor lliese reasons, it seems to me that the mischiefs incidental to local inquiry, 
in this particular case, outweigh itii advantages ; and indeed, that tl^ advantages 
amount to little more than the appearance of adhering to a correct general prin* 
ciple. I should not, however, wish to press this cinclusion so strongly as 1 am 
now anxious to do, were it not for the peculiar circumstances of the present time, 
which se«fm to furnish a reason for departing from the ordinary coifrse. The mere 
fact of Mr. Young’s mission to tlie Straits, drawing attention as it must do to the 
general condition of landed tenures there, greatly enhances the necessity of imme¬ 
diate retrospective legislation for the proteclioo of existing titles; the necessity of 
such legislation makes it at least very desirable tliat the rights of succession to land 
in futvure should be determined at the same time; and the presence of Mr. Young 
in the Straits, for the purposes inquiry and examination, insures the fullest 
information the working of any measure adopted. If, therefore, the efi’ect of 
legislation without the usual precautions should be to work any evil or injustice, of 
which 1 entertain no apprehension, tfjerc is the best security for its asccrtainincnt 
or reciress. 

I have only now tq reque.st you to cominunicafc these observation; to the 
Goyemor-generai in Cpuncil, and to apologise, 1 fear witii too much reason, for 
their unexpected length* . In the present state, hcgvevjjr, of the business of the 
copi^ 1 could odt find time to condense and reconstruct them without occasioning 
oapre delay than I sboold wish on a matter of immediate cousidcration. 

‘ I have, &c. 

Allipore, 17 July 1837. (signed) h, II Malkin* 
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This was an application to set aside the adiiiinUtiation granted to the widow of 
Uie (icccasecli a Mahometan, and to adm||^an alleged? will to probate. There was 
no dispute as to the execution of the paper treated as 4 will; but it was orgecf on 
the part of the widow that the will was inoperative, as not being conformable to 
tiic riilijs oi‘ the Mahometan law ; the fact|hftt it was not so confoitnable is admitt^, 
and the only question is, whether for that reason the will ought not to be admitted 
to prohutc. ' 

It would be sufiicieut for the decision of the present case to observe, that the 
will is only at variance with the rules of the Maimmetan law, inasmuch as it 
j)rof(^sscs to pass the whole property, and by that liE&r, the power of the testator 
to bcijueath his j>roperty i-xtends only over a third part of it. As to that tlnrd 
part, the testator has not cxccedc^d Ins power, and the will is at all events gond 
^ pro ianliK The consccjuencc is, that the administfatiou granted to the widow must 
be revoked, as having been olilained on the supposition that there existed no will 
at all; and the will must l>e admitted to probate (or rather, as I will ineation 
liereui'ter, a course slightly difcferent adopted), as being an authentic instrument, 
of some force and validity ; the question, to what extent it will he o|M!rativet 
remaining uiuilTectcd by the mere fact of sucli admission. This result seems too 
obvious to rct|uirc any authority to supphrt it; but such authority, if wanted, will 
be found in the case of Syed Ally x\ Syed Kullee Mulla Khan, »Sir T. Strange, 
He|». II., jSo. ^ 

As a general rule, I have been unwilling to express any opinion on points of law 
not ncct ssarily'Coining before me lor decision. And accordingly, in several cases, 
where tlu; same principle as that contended^ for in the present case has come 
int:j<IenlMly in (juc.slioii, 1 have avoided expressing any opinion upon it; the 
partie s in some instances liaving all wished their own law to be esKrried into effect, 
and the only qncsiion haviiig Ixeu wbat was its true interpretation, and in otlicrs 
the paity insisting on the benefit of his own law, having clearly failed to make out 
a claim, even upon his own principles, 1 am not willing, how^ever, to avoid 
declaring my opinion in this case ; partly, because the expression of it, though 
not nt'ccssai y to the disposal of the jncscut application, may prevent the parties 
from having recourse to iarthor litigation, which otherwise imust almost uccessurily 
ensue ; and partly bctause, as the (juestion is not very likely again to be raised 
beldre me, 1 should be unwilling to Imve it supposed, as it easily might, from my 
having sometimes avoided its dctormiualion, that I fell it to become of any consi¬ 
derable doubt. 1, iiulecd, have in siibstanct? expressed my opinion upon it belore; 
and for liiat reason also, 1 am the less unwilling now, without absolute necessity, 
to declare il|^^ " 

I refer to the ease ol* Rodyk and others r. Vf illiamson uud otiiers (24th May 
iSjq), in uhieh J expressed my opinion, that I was bound by the uniform course of 
autliorily to hold tluit the introiluction of the King’s charter into these selticmouts 
had iniroducod the cnk'- ting law of England also, except in same casea^ where it 
was modified by express provision, and Imd abrogated any law* previously existing. 
I intimated much doubt, indeed, wbeihcr I should have agreed in such a construction 
of the ellee.t of a charier laid the question Ikj^u a new one; but .1 fcU bound by 
tlic weight of aulltorily, autl decided against the conthtuance of the Dutch.law at 
Malacca accordingly. 'The Mahometan law can stand on no better footing, unless 
by the cx|>ress provisions of the charier; for the statutes giving the Mahometan 
and (ieiitoo inhahitants v\ithin tlm jurisdiction of the King’s courts at Calcutta, 
Madras, uud J>ombt\y tlio benefit o( their own laws, apply only to persons ao 
resident, 'flu' bulk of the mbabitiiuts of India are otlierwifte protected. 

It may be worth uhiie, liovvever, before adverting to the terms of the chapter, 
to observe that thougli the Alahomotan law cannot, independently of ihetn, stand 
on a licttor footing b.ere than the Dutcli law at Malacca, it may very easily stand 
on a worse. I’o place ii ou the same, it would .be necessary ip pfwt that it 
existed, not as the custom < 5 f a particulur portion of the inhubitautSj btit as the law 
of lh(' j)]aec, up to tlie time ol tlie firs^t 0barter. I believe it would be very diffi¬ 
cult to prove the; exI^lenct of any definite system of hiw applying to Prince of 
island or Ihoviiue WeDi.sky previous to their occupation by the English; 
but that law, whatever it was, would be the’Only law entitlejl to the same con¬ 
sideration as the Duleii law at 2 ||lalacca ; iudeed, even that would not in general 
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policy, thougl) it might in strict le^l'fprgQmcnt; km* tboNt'might be much Abolteliu^ the ' 
hardship in depriving Che sfltSjod mhatoitants of Malao^ of a STitcin which they Rewnter’e Court 
had long understood aod enjoyed, but more in requiriug the persons who the Stwuts. 
resented to these new and almost toinhabited districts (for su^ were when ' 
we got them) to cofitorm^ aaoeUierS unless there is an es^ress exception in 
their farour, to tiie laW of tne land the^ settled in, 

i have said that I consider tnySelf as baviag, in subjstancey disposed of the 
p^sent quesdon in the casoRodyk Wi^liainsoo; for all the arguments applicable 
to the present ctfie would have applied to tliat also, the laws, customs, kc. of 
tile Dutch beinff just as much preserved to tliem as those of any other class of 
iohabitanto, except inasmuch as they ittay be loss rejiugnaiu to tfic English law, 
and therefore less frequently aflfectAl by tIS introduction, aM tlu* Dutch law 
being also, which perhaps tWe Mahomelaa law might be proved to have he<ni here, 
but that would be a matter of evidence, the law of the country before lh<^ chartur. 

The latter argument, however, was disposed of in that case; nor was it there 
contended tlmt the general words of the charter, saving the dWferent inhabitanis 
tlieir several religions, manners, and customs, bad the operation now ascribed 
to 

Nor, in my opinion, can any such operation be sustained* If the qnestion^were 
entirely a new one, it would seem to inc to admit of very little doubt. Tho o|K"ra* 
tion contend^ for is quite unUinitvd ; it gives to all the inhabitanis of these places 
the full benefit of their own laws, religions, and customs; for no line is drawn to 
confine the effect of the words relied on, citiier to any particular nations, or to any 
particular rights. The effect contended for therefore goes Var beyoiul lly. stale of 
the luw at Calcutta, Madras, or Bombay, where the benefit, if it be one, is con¬ 
fined to Mahometans and Hindoos, ami is limited to certain ciussfts of rights and . 
privileges* This i.s not a very probable operation of a charter inadt?. for the 
admin&stratioij of law to a new population,* ami whtTc therefore the rea-soiifi for 
siicli a reservation the continent of todk did not, ut least to tlft^ same extent, 
exist. 

I confess I am unable to see any wonis in the charter which can bear oul such 
a result. '^I'he passage relied on with respect to liie present question is in page 
21 : **That the said court of jiulicatUTc shall liavc and exercise jurisdiciion as art 
ecclesiastical <‘ourt, so far as the several religions, manners, and customs of the 
inhabitants will admit." 'fliere are, however, similar passajjes on other .suhjccts 
in pp. 41, 43, 47, 53 ; these all difler in the minutitr* of lixpression, but 1 think 
there can be but little doubt that they were all meant to give tlic same kind of pro¬ 
tection. It would be a very dangerous way of construing n document so loose in 
its expression ns the charter to attribute all casual variations of plmise to a definite 
intention of affixing a diftereut meaning. But in the general imprcssioii the charter 
seems to have intended to give a' certain degree of protection and indulgence 
to the various nations resorting here; not very clearly defined, yet perhaps ea.sily 
enough applied in particular cases, but not generally, to sanclion or recognise their 
law. >*:In the word.sof jmge 43, respecting the criminal proceedings of tim court, 

** due attention is to be had to tlic several religions, manners, mid usages of tlie native 
inhabitants ; or as expressed in page 41, proce.s« is to be accommodated to such 
religions, manners, and usages, “ so far as the same can consist with the duo ext- 
eu^n of the law and the uttainment of .substantial justice." In this lost extract 

the law is clearly distinct from those native laws whiqh are to be favoured 
subordtnatoly to it* , 

1 no reason to ascribe a different consideration to tlie words giving ecclesi¬ 
astical jurisdictiort. And it is to be observed that in the deluiled piovisioiib 
respecting such jurisdiction no such words are found ; they arc only in.^rc ried in the 
general dcscrif>tion of llte jurisdiction of the court; it might therefore Ik* open to 
contend tliat they applied only to other matters of ^cclcsia.stical cogni/anc(i not 
expressly indwled in the subsequent mirtute directions* flui vvitluait insisting on 
this, which would probrtliiy be too strict a construction, I think tbcTC is ubuiidanlly 
enough in these provisionii of the charter to show that such recognition of tiic 
difierrtnt law's of different inhabitants could obtain. The court here is to grant 
probate aod admini-stration of the wills and effects rtf all tlie inhabifaul^i, anrl all 
other fMjrsons who shall leave property here; the courts in ih^ J>r(*^i<^*ucies of 
India have fiacix jurisdiction j^en them only over the estates of Brinsh subjects ; 
and siccofdingiy it has bt^ hcTd at Madras (Chelimnal r. Garrow, Sir T. Strange, 

^53i i‘<?cogniscd in Syed Ally r. Syed Ku!lce^«Mul!d Khan, In. iSfij tiau r^o 
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Ai>oi«shinff the probate or administration was nece$sai?y in the ease of native estates^ though the 
Recorder B Court court did not refuse to grant it. In the ^ime manner' it would not be here; for 
Hi the Straits. certainly it is neither Malay nor Hindoo nor Chinese law that a |nift]r can have 

no representative character unless derived from the court of |adicatore eata* 
biisbed here unddr the charter of the King of Englan^ and proceeding according 
to the law used in the diocese of London. The mere f^t, therefore^ ifoit adminis^ 
tration and probate have always been applied for, seems almost to negativo, aa for 
as general usage and understanding is material, the argument advanced^ 

This observation is important, because MrrCaoiiter, on tUo pdtt of the widow, 
relics much on the general practice of th# court as invalidating the will, add 
recognising the naUpnal law of the testator. No decisions, however, are cited in 
detail, and muclKof the practice referred "to might be only like that which has 
obtained before myself, that wliere chc parties contested a matter on tbe footing 
of their own law, the court did not interfere to insist on tbeir adopting another. 
In many cases, too, the laws and usages would be material: the propriety of an 
administrator’s account, for instance, might depend on the religious usages of his 
nation as to burial; the propriety of his application of property might sometimes 
depend upon a native law or custom of marriage. And in respect of wiUs, tof|tle 
case %)f which Mr. Counter adverted rather more particularly than to any other 
instance, everything, as far as the will is acted on at all, must depend on its con* 
struction merely. I should say that tbe court ought very readilj^ to coUeci from 
the expressions of a will that the testator intended hts property/so fair as not par¬ 
ticularly disposed of, to follow the law to which he was accuatomed* Thus in a 
will very recently cxliibited before me, I slmuld have no doubt that a direction by 
u Mahometan, that the property should be distributed according to the law of 
God,” importeil a distribution by ih(^ Mahometan law' of descent. If such a party 
disposed third part of his property, expressly as that which only be could 

alienate by will, I should treat it as a clear declaration of his expectation and inten¬ 
tion that tiic re.iJt s^houki follow the coursejof that law by whicl|^ und by which only, 
his power was so limited. I put plain and easy cases on purpose; but the same 
principle would very often, in my judgment, have to be applied. But ail these 
would be decisions not on the legality, but on the construction of a particular 
will; and sucli, in the absence of minute information, I should believe to be the 
character of most or all of the tefitamonlary cases referred to. 

Oti the whole, 1 should entertain little doubt on the question, had I not the 
uutljority ot Sir Kat})h liice against me, I cannot, liowever, but think, that 
though i\is opinion uudouhiedly diflered in some degree from mine, it must cither 
be inaccurately reported in the passages referred to by Mr. CauiitCTi or else must 
have been given witljout reference at the lime to the provisions of the charter, 
under which he had ceased to act for nearly seven years, I came to tins con¬ 
clusion, because I liiid him drawing a marked distinction between the civil and 
criminal law, for which, even independently of the general principle already 
adverted to, of jmtting the same construction on provisions generally similar, I do 
not liiul tlmt warrant in tjic special wording of the charier which be seems to have 
considered to exist. With respect to the criminal law, Sir R. Rice (Act 1836, 
p, 174, of the Evidence before the House of Lords, 1830) expresses himself in a 
manner not mucii differing from my ow n, though corresponding perhaps to a rather 
wider interpretation of the clauses iwotecting the natives. 'But be draws a dis¬ 
tinction between the criminal law and that affecting civil rights, with respect to 
which he says, that the court was hound by the clause in the charter to administer 
the law to every part of our mixed population according to their respective laws 
and customs. Now, in the detailed provisions as to the prosecatian of civil suits, 
no reference w hatever is made to the religious manners or customs of the parties 
except as to the administration of oaths and tbe fratning of process, where tlm pas^ 
sage in page41, already refe^'ted to, is to be found. And in the geneimi descriptihtx 
of the jurisdistiou of the court nothing of the kind;is said in the enotneraiiOft of 
tbe causes at uctiua and parties subject to it; and tbe words of the'giving 
it the same' authority as tiie courts of common law and equity in Enghmd'are 
that these powers arc to be exercised as far as circumstances will admit.’’ .The 
distinction thereof between ttie civil and criminal law* would seem to be rather 
against tljan in fcivour of the more extended adoption of the native laws iutto the 
; and I cannot therefore but think that there must be some errof« either in 
of the learned judge s examination, or In his recollection of tlie words 
of the charter. 



LAW eOMMISSIONERS. 


9 ? 

No. ». 

Still, tt is evident that his.precise most have been in «>me»^egred contrary to Abolulungtbe 
the opinion I have exnressed.> "Under tho« circumstances, I cannot but distrust 
my own judgment; stm, as the case, independently of this ojie authority; seems 
to me a tdear one, 1 must act on my own impression. The <]^uesti|Ki will pro- 
bahfy atill be considered do^tftd, but I ought not, at all events, to leave ii a$ one 
where a decided djiitiion htta been express^, or on one side only, when my own 
is equally clmur on the <^r. 

It may be desirable to caU to notice, that it is the fault of native bidders of pro¬ 
perty if any inconvenience results f^bm the present decision, supposing it to bo 
established as law. The law to which I consider them as subject gives tl>e most 
unlimited freedom of disposal of property by will; and any roan therefore who 
wishes bis possessions to devolve accdlding to the Mahometan,' Chinese, or other 
law, has omy to make bis will to that effect, and the court will be bound to ascer¬ 
tain that law and apply it for, him. 

The general result is, that the administration granted to the widow must be 
revoked, the will of Alxioilab being established as a valid instrument. Still it 
does not appear to me to amount to a complete will, constituting Growk the exe¬ 
cutor of all HIS property; it is only a disposal of part in his favour, and contains 
nothing to show that he was intended to have the general management; if not, be 
is not desi^ated as executor, and he can only obtain administration with the wilt 
annexed in die \^ual manner, by giving notice and filing a proper petition. The 
present petition ms^, however, if he wishes it, be amemded to Uiat cfi'ect, without 
payment of costs. But it is necessary to observe, that the widow may very pro¬ 
bably have a better claim to administration with the will annexed than i^e, if she 
wishes to dispute his right. Where the testator constitutes an executor, the court 
has nothing to do with the selection; the will, if effective at all, is elective in that 
particular. But where the will appoints none, and administration is .tljeretbre 
necessary, the court has its usual duties to perform, and the parties their usual 
riglits to enforce. The fact that the testamentary paper gives a liencfit to a fiai - 
ticular individual, may, according to the circuoistances of the caso, be a strong 
reason for either selecting him for the administration, or for excluding him from 
it. But the r^ular course of petition and notice must he adopted, to give the 
parties interested an opportunity of coming in and urging tlteir claims. 

The prayer therefore of Growk’s petition is granted, as far as it respects the revo¬ 
cation of the administration granted to the widow. As far as the grant of any powers 
to himself is concerned, the petition must be amended. It would be premature to 
make any order about the costs, while it is yet uncertain who will have the general 
management of the estate. But I entertain no doubt that the widow will finally 
be entitled to receive the costs of her present opposition out of the estate. I'he 
question must at least be considered as one very fit for discussion; and the estate 
therefore may properly be charged with the costs incurred, in consequence of the 
doubtful legality of the course adopted by the testator. 


(No. 375.) 

To W. R. Y<Amg, Esq. Commissioner for the Eastern Settlement.s. 

Sir, 

1 xn directed by the Ri^t honourable the Governor-general of India it) (}eii«r.i! 
Council to transmit to you for consideration and such confidential communication "wnt. 
to the Governor and Recorder of the Eastern settlements as you may deem expe¬ 
dient, the aoc^panypiw copy of a letter from the ilonpurahle Sir B. H. Malkin, 

Knt, dated the 17 th uftimo, and of its enclosure. Sir .Benjamin’s sug^stions for 
tbe settlement of the law in respect to real property have been transferred to the 
Li^ulative l>epartment«io order that, the expediency of promptly remedying some 
of the evils poanted out may be tb«e tslcen into consideration. 

, jj, 1,1 , , , . 

1 have, Ac. 

jPdit Waiiam, (signed) U. T. PHntep, _ , 

^Ati^^t 837 . Secretary to GovernpMfti^'^ 
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Ordered,* that a copy of die corri^poodencc" with die Hon. Sir Benjatnio H. 
Malkin, Knt. and of the letter bis day addressed to the Comiiliission^ for the 
Eastern settlements, be transmitUid to the I.egislalive Department for further con¬ 
sideration. 

(True extract.) i . 

(signed) H. T. Prmep, . 

Secretary to Govemaient. 


Exthact from a Minote by the Right honourable the Governor-general, dafo^ 
the 9th February 1837, referred to itt *tlie 4th Para, of the Letter to Sit* 
• B- H. Malkin, Knt., dated the 5tb July 1837. 

The RECounEE’s Couet. , 

40^. lis the former part of this Minute, 1 have mentioned the aggregate 
amount of saving tliat would be effected by the abolition of the Ki^order’s Court, 
after allowing for the probable expense of an efficient and more economical system 
to be substituted for it ; but I postponed entering into the details in that place, 
which was appropriated to the consideration of financial matters, because^ the 
excessive cxpen.se of tliis court, though it is a great argument wi^ me, is not the 
chigf reason that induces me to recommend its abolition. 

405. The last governor of the Straits, Mr. Fullerton, Lord William Bentinck, 
who visited the Straits, and every public oflicer who has served there, and who 
has had an opportunity of delivering an opinion, have agreed in thinking that the 
Recorder,’s Court ouglit to he aholisiied, as unsuitable to local circumstances, and 
useJe.'isfy expen.sive. But though 1 am disposed to concur in the result which ail 
have uiriverl at, I do not feel the force of all the arguments tliat have weighed 
witii many of tho.se who object to the court. I am therefore anxious, as this is 
a question that must be ilecided by other authority than ours, in reviewing all that 
has been recorded on this subject, not only to explain the reasons which have 
actuated my judgmeirt on it; but also to mention those which have not, le.st my 
opinion sliould be unilcrstoud to go further than it docs. 

.piC. It is necessary carefully to separate two things altogether distinct from one 
another in discus.sing thi.s subject, \iz. the propriety of having a learned judge 
from England, specially fixed in them for the administration of justice ; for the 
particular law to be administered, and the particular system by which tlic law 
shall be udministered, liave no necessary connexion with each other. It is quite 
feasible either to introduce an entirely new law, and still to leave the Recorder's 
Court as it is now, or to leave the law unchanged, and to provide for its adminis¬ 
tration without a recorder. 

407. When the court in the Straits is witliout a recorder, the remaining judges 
art; not llio less bound to execute the laws of England to the best of their know¬ 
ledge. Thus Mr. Bunhuin's argument, though directed against the court, if good 
at all, cun only be good against the, law. He gives us a reason why “ the law of 
England, uiiuiodilicd, and administered as it mast be by an English lawyer, (is) 
inapplicable at these stations,” that if the late goyerament had wish^ to introduce 
a gambling farm, on a full conviction that it would have a benelicial effect, the 
court would not have supported it, because, be s^'s, it is bound to abate whatever 
the Briti.sli statutes require to he abated, and they require the abatement of gaming¬ 
houses. It is clear Uiat, with his views, Mr. Bonham himself, if he were alone on 
the bench, would tie a.s much bound to refuse to support a gaming farm, under 
existing law, us any recorder could be; and then, it the I4W he altered by com¬ 
petent authority, die whole of this argument against a^recordor falls , to tb« 
ground. . 

Aiiuther argument with Mr. Bonham is, that a professional Jlawyer^ is tes 
likely to “ sec the nedessity of modifyiog the law England, to |^csumsteo^ 
This, too, unless it be taken as an argument against the applicabit%' 

‘n j 

. * OrderLetter to the llonoumhle Sir B. H. Nfalkio, knight, dated 5 Juljf €^37. Letter froi 
dated 17 Jniy, wkti eodosure. Letter to the CommtaatoDer for tlMe Bittm Jettlementi 
^ied 9 Aupist. FiXtract from Governor-ganerat'a Minute, dated 9 Fehrttazy. 1037 ) paraa. 404 t 
4^1, 4123 to 4:27, and 429 to llie end. 
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to tiM!i|N» poasessioQs, does mrt apf)ew to me to carry weight with ft Perhaps a Abotoinjcihs ; 
S00Q<i lawyer would feel himself uofettered by rules not appHcabJo to his colony, 
whicli 80 oaprofessional man would be very bold to disregard. At any rate, 
whatever be the law, he who is bbst skilled in it must, caterk part^, administer 
it best everywhere, llie late Mr. Fullerton's objections do not seem to fife raised 
so much by the expense of the court, as by other reasons : since one of his pro* 
positions of to have tWO'sets of'courts^ as hi India, one a King’s 

court, for a preMdeot^ auch as Malacca, within a circle of four miles radius, where 
he would have a goYmmor and two thembers of council; and anotlier set of inde¬ 
pendent provmciai oomrts for the rest* of the ilalacca province, and for Singapore 
4 pad Penang* . 

408. One of his objections was, diat the executive government has little else 
to do than to attend to the police, and thafs^ms, therefore, no necessity 
fof sIMral^ officers Tor the ilfo' fonctiohs, eXOedlive and judicialin other words, 
that tliere is not enough of work to occupy tlie time of two men, one as a judicial 
officer, and the otlier as an executive officer. This seems ratiier inconsistent with 
the propoml jum alluded to, but I believe it to bo nevertheless very true, and if 
ad^it can only be viewed ai" a strong'‘air^ment against having a purely judicial 
officer exclusively attached foffieWsettlements, without any reference to his being 
an English lawyer,or an Indian civilian. 

409. Mr. Fullerton’s other oijvction was, that the administration of the execu¬ 
tive and judiciat fuiKtions of govcirftment by different individuals causes tlie ouc 
to counteract the other, is unititclligible to the people of these settlements, lessens 
the authority of (he government, and brings it into contempt. His rcu«u<)y was 
to introduce a double system of courts, one for Europeans, to whom he would 
h.ave given an appeal, in certain cases, from tlie local resident to* an exclusively . 
judicial tribunal in the Supreme Court at Calcutta; and the other for* ajl other 
jicrsons, to whom he would have given a similar appeal to the local governor. Il 
appears that, as far as the courts of tlic resident and governor were* concerned, he 
did not propose to substitute any particular rules or laws for the English law. 

410. I cannot admit the validity of tliis objection ; 1 do not think the respect 

in which governments are. held by a hafliarous, any more than by a civilized 
people, depends in uuy degree on the opinion they may have of the personal 
power ol' tile individual functionaries of government. I think that no |>eople ore 
80 blind as not to form their opinious of a government from the general result 
which they see and feel, ruther tiian from their knowledge of infernal arrange¬ 
ments amongst men in power, which, unless they affect that result, arc of no 
importance to any one else. I believe that an independent tribunal for jiulginjn 
civil and criminal causes improves the general result of u government, for reasons 
whi^h, as they apply solely to the civilized rulers, and not to die uncivilized people, 
are as strong in respect to these f)osscssions as to Great Uritain. And as such a 
tribunal is as much an integral portion of our administration as any other public 
authority, if its eflffect be good, 1 dahnbt see how its prcHentJ? can bring our govern* \ 
ment into contempt. 1 

411. With these opinions, although 1 think the details of the present judicial " 

system in the Str«(ht t6 teqoirc altenttio^^ reform which I propose 

the great principle of judicial independence will be kept invariably in view. If 
the poverty of these possessiqps, and their distance from one another, make 

it impossible for them to support the more perfect institutions of large and 
Oomnmmtiea without inflicting injn.stice to others, 1 still think tnucli may 
be done for them without infringing materially the above great principle, and ^ 
without giving them establishments disproportionate to their m(iari.s and wants. 

My scheme b shortly thi.s, to make the executive officer, whom we must keep up 
at any rate, einptoy^e time that would otherwise be. wasted in originul judicial 
business, and to leave an appeal open to a perfectly indejKjndcnt tribtinai, which 
atoll periodtcajly visit each place where the causes of litigation arise. 

V412, I arid afterwards upon tbe taw, ttow esta* 

413* My great objeeti^ to the present Recorder’s Court are more nearly the 

same 


« Jfimite of' 1st Fsbntdty tSsd, enclosed in Acting Governor's .loiter of aad Deesi^t 
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^ 4*^, iBowcome to»peafc«rf4beJ*W. Mr, Bonbw does m n 

entire change of the leir; aoaiewBidificationiojttrtksulatpwnte, 
law, as k ia in Eogland^h hiatiipiicaUe or injurious, seema to ,be all tli« to 
recminBeiida. This, at least, mmjr own view ei what ought to be dooej; i»aee^ 

'ftegulatkiil^ as a superatniclui*#'' inerdy, do tolerably well for on^lMcseut WWBfBJJf/ <: 
tot we couM not introduto'owrlUgolaton* by Aeinselves, for though they mi^t l 
ru)«»- of peaotiee they would not make law. We could not introduGO the 1 
Itodoo law for people not Hindoos; neither should we have any exe^ for itoro* | 

.dueiiHt'thei Mafarnnedan law, at least few Bi iMMdK andt SioaBjao^i^whMA-.arftJSdo ^ 

. » -.*w-i.-.. ‘jp 


.^ 


.. ..elTi^no take thdlCW tCtiwtiiiyorfty wo must i 
law into Singapofej and if we are; 0; take Oiat of the most important class wc 
do tibe SMBO at 3&8M»gt and %drhafflt emi at Mala^. We have, as yet, 

tt. and< muah time must neeessanly 


yaiiK s 

^..airSW^K^arKt^>i<-.■ wy 

m . ... 



mm 


41». unocr tSSecircumstances, and In the present condition of bit IcMktive 
business, I think w e must all agree that it is not immediately desirable nhat any 
general abrogation of the existing Mw of these settlements should be intim^iaiely 
made, either by the Ilcgislative Council or by his Majesty. In ihquiimg into the 
partial modifications that it may be advisable to make in tlie law of England, as 
applicable to these places, I have not paid much attention to the vggue assertions 
which we have before us of difficulties, delays, and technicalities, assumed to be 
inseparable from English law; but I am prepared to endeavour to remedy all that 
has been definitely shown to be bad in tbe existing systeffi, and to call for practical 
reports on all points that the local officers may still think to require amendment. 

I am anxious to lose no time, now that the Council has abundant power for the 
purpose, in remedying all acknowledged evil, and making all improvements that 
are immediately practicable, and I should be very sorry if it were thought neces¬ 
sary to postpone all amendment, for I know not how long, becaus e we h avfe it not 
yet in' our'pbW ti tuminMOd iwm uritoi iallgwsiiffiliwisij^^ 

419. Sir B. Malkin * has laid before us some practical suggestions whit^i 1 think' 
well worthy of consideration. I wjU here notice tbe matters on which we may 
immediately legislate with advantage. 

sable, otherwise many crimed committed an^ogdt a crowd of convicts must remain 
.np.ni.b.Ue. N. IHd,loriye WMCb ‘ 

2 d. The removal ^thenncettainty now attedbin^ io fbii llaBIlitfIM bHiceii Mfl 
soldiers in actions of debt, and all personal actions wherein tbe value in question 
does not esceed 400 ! 8 icc{i rpptA^, to fny other than a militory court of requests. 
1Tto;^tj4^fiw^^jj«^&J^^j3fi takns all such actions in places without the 
' jiilijMiPiPWMNRW ^t Calcutta, Madras, and Bombay (in ^^hich 

pilacei tiiyy wbi^ to cognizfthie in the epurt of requerts) from out thetogmzance 
any tribunal other than a military court of requests. As this ia evidently an 
omission, fiwm the framers of tW statute not having in mind the fact of tbe ex¬ 
istence of a local i^rt of requests at tocfi station in ’the Straits, as at Calcuto, 
Madra^ ap.^ 1E^(n^yV ^ tod no obje^lhto toi a W eq^tii^ ^ ‘ 








W'tottif'AMn liir B. MSIkia, laly 1135, eatowd in a Ifttsr ft«n Cavnnwr ol 
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Jlccof<jtert Court 
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3d, The f^iving tlie magistrate* m quarter sessiona the f<mtr of tryiotf small 
felonies with a jurv. f see no objection to our doing what wiB be ^uiee^ent to 
tlw8 at once. The impropriety of the practice menticmed erf jumbling together 
the preliminary proceedings previous to committal and the trial at sesaious, or 
of omitting tlte former altogetber, is manifest^ and the practice ought lo bo stopped* 
No nmoriers not (iulvjmumaltt^ on the responaibility of some mglitfaitf? 


to be WM iif'AiiUioiis* w vmsrimmimmm iint! id uini^ have 
iiVilyl ii IS proWablc that giving the resident coundilor the power of snraitiotttftg 
the sessions when necessary, at intervals of not Itess than one month or more 
diau three months, would prevent that evil, without causing too much delay in the 
trial of prisoners. The defect alluded to by the late recorder, viz. the quarter 
^^efiaiouaJAs non mti&titatefL Miurr a iicculiar session of ttie Court of Judicature, 


uent imnosBroifff^ff the 'recorder jpar the other iud«l 
wiuir its 

efIngUie juristliSTOn __ _ _ 

r rter sessions, in the manner authorised by the present charter, I p 
eforc to pass an Act empowering thHSgjCTnorjofBengal tb ap{>oint « 
the iustices oi‘ the neacc as he mav cnogBPS^^ 




iilHMa 



» o* a Ppe cniea description, tnat ma 
inonl w iln^l i^^at ^r jor lux^pr rjO^^ 

subject urt!trreVTbvrorffic"^r^ a 

having the power to auminatt; persons tcm[iorarily to fill vacancies. The resident 
councillor appears to be tlie proper person to be ehainnun, as he will not commit ^ 
prisoners as a magistrate, and therefore will not tiave to try his own coimnitmeuts. 

420/ As llii.s plan will render the holding of courts of general and quarter 
sessions unnecessary, it does not seem requisite to define more accurately their 
power ns to roads, bridges, ikA:., or to appropriate funds for the carrying 
of tbeir orders on these subjects into effect, as suggested by the late recorder. 
Any representation I'romthe magistrates, the grand jury, or any body of respec¬ 
table inhahitanls ought to meet with attention from governiuent, but 1 dh not^ 
see anything in the constitution of the l>ench of justice.*^ of the peace, who are 
ap|>ointcd by government from amongst the" English g<iiitry, that entitles theui to 
sjKiid the money of the wlmle settlement according to tlieir orders. 

4th. Tqjnake each settl ^ii^ a distinct wU h a sheriff at e ach. The 

pres(‘nt pflBTWWWNWBRosuSItP^IJWWW t’eT^Tly fees, for 1 

there is no charge in iiis accounts for jiis salary ^), u ho has a deputy at each place, 
receiving AVs. 200 a month. This is expensive to suitoJ*s, as well as to tiie State, 
by causing a ueces.sity of three returns iu some cases vvlierc one would be enough. 

I sec no objection to enacting a law for this puij:iose immediately. One officer 
would he saved, tJm^fctWter Lite i t te pmf the local 

sherilfs. At tin; same lime legal provision might be made fur a local accoimlant- 
generul being uppuinteMl at each settlement, if this should be thought necessary, 

one accountant- 

general, nho must be ii civil servant, and is, I believe, not paid. 

.0th. To (xempt cerlaiti proceedings now required to be under the seal of the 
court, and to be served or executed by the sherH f^Yroin those formalities. J pro- 
|)use that the governor be directed to report, ai|liP4^^ iMkiMiilliPer 
till: uilicr judges, to wliat processes the desired exemption can properly be 
extended. 

(ilh. 'I'o set at rest doubts us to the authority bj ysbom the sheriff, coroner, and 
Ollier officers should be appointed, which ^ave arisen in consequence, of the 
ich officers to be Ci^ocilojf the 




dil »TP 1 mTPWTu< I 


f ’I'hcre h no account of ihi* vnloe of theae feea» but it bat beaii rbogWy ^iwted at about 
Jts. 4.00 u ntonth, by .1 pcntloimin for :;ome time attached to the SlfOlt**''; TW* ha* hot included 
in any of tlie succeediui? calculations. 
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lUcasilBr^t C<Miffe 
in tho Stmiti. 


431. Tbe edier point» Botke 4 Sif B» MaUcia mu$t leaiajA^ UU th« pleasure Ab«^ag tjto 
Majesty be taken on the anlyect of Uw eouit's charier. These are» 

ist. the want of an admiralty jurisdiction, whicii I see was provided for by the 
kt of ParUameut, bat omitted in the King's charter; but upon this point a 
pecial reference has. already been made from the Legislative Department to the 

3d. Tile propriety of expwig^ or altering the provision in p^e of Ibo 
barter for the sommoBiiig of tim. recorder by any of the other judges of the 
>o«rt, before.makitig any order, or doing any act out of Court ur in vacation, tliat 
oay be«o made or mono by the judges tu theCoort of King's Bench. Apparent^ 
he resident cotmcilloratry causes, each at thek owp settlements, wiien the recordeti 
s sittiog in cenirt elsewhere } and 1 imagilWifllMil 'they do*^ so elfliiar under 
h lptowyiiiiiriing tfaC'l^itW 'f wiaiiM y Iho^elaiwe in page 13, or that in t 

t^WSr*^ coundllor with his penmisritin, to 

ummon a special court. Tins is clearly beneheiaj, but in such cases the summon* 
ng a recorder, who is 600 miles ol 9 ^ is a needless form. Perhaps it may bo douht- 
iivbetfaer .,.t^ ^aiter in t e nd ed tw^awtherise the separate triid ol causes in 
liderent places at proviso eoutd 

tardiy have been inserted; but if U did not, it was a great omission. Should 
lecorder’s Couit remain, the power oOght to be distmctly^ givcn, and no proviso ^ 
nconsistetit with the circurortaoces^bf the three settlements ou ght to be inserted, if 
The clause in page 550# dm charter apparently empowers each resident counejUor * 
o suriniion a special court when he pleases, but in that case there is no provision 
equiring the recorder to be summoned. ' 

3d. The altering the constitution of the court in consequence of flie ebolitiun of 
he govepiment, whose members arc tbe lay judges. As fur ns Uiis shuijd alter 
he titles of governor and resident councillor, and allow tiiosc officers to Ik; called 
>y designations more suitable to tlielr real duties, this would be unobjectionable. 

3 ut I would not recommend the takiug aw ay of judicial powers under the charter 
fora the chief local authorities, without giving them .some other judicial powers 
ustead; for each settlement ought to have a stationary tribunal fur sniuil mutters. 

4th. The propriety of removing the exemption to the judges of the court from 
udictmeuts for luisderaeanors. 

.;ph. The propriety of abolishing grand juries and making grand jurymen serve 
m the petit iuries: also of authorizing the court to frame rules regarding the jury 
1st and Jurymen. If the charter be surffenocrea and no new one be gtanted, the 
ibove suggestions will no longer be applicable, 'i'he suggestions also for ituine* 
hate legislation, which have Ijecn before* stated, are od'ered only for considenilion, 
tnd 1 would solicit in respect to them the sentiments of the Council. 

♦ 

423. change in the law for tht^se ^ 

icttleinents, we must have full and distinct iipports of the points w herein it is now ^ 
elt to be inapplicable to their condition. In looking over tbe charter, T see no | 
manifestation of the oporution of* 

more of the English law than is suitable to^e circumstanres of these colonies ; 

>n the contniry, I sec an anxious wish to adapt the law to^ije place. As a court 
>f oyer and terminer, the judge# are required “ to administer criminal justice in 
Sf 111^ nearly as the condition and circiimstance.s 

wm a^mit of, as our courts of oyer and tt‘rrniner in 
England/’ And as a civil court, tlK>ugh the powers of our common law, equity, 
and ecclesiastical courts are given them» they arc not lequired to exercise them 

in the manner and form” adopted in those courts. One simple uniform course 
of procedure is laid down 6>r causesfof every description. Any (person may cotn-| 
plain verbally, or in writinj^ to any of the judgdii or tbt 

itnea that justice shall be done as the case shall require. This is 
explained to the pcrsoii or persons complained of, and their answer treated in the 
same way, and no matters of mere form” are to be admitted as pleas. Defen- 
dantsC may be compelled in all cases to make answer or discovery on oath, as in 
—in England. Litigants are allowed to amend or withdraw the above plaints 
aiisWers, See., as substamiai may seem to the court to require. After 

300. w 4 examining 
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examining the allegations of the parties and the evidence adduced by them, foi 
which reasonable days shall be assigned, the court is " to give and pass judgment 
and sentence according to justice and right.” As to the law to be followed, ther< 
is not a word said about it; but surely these last w'ords intend that the mosi 
liberal construction possible shall be given to that principle of the law of England 
which in colonics under English law invalidates all laws incompatible ivith the 
actual circumstances of such cobtties. Mr. Bonham anticipates litde improve¬ 
ment in criminal justice by abolishing the (rnurt a.s now constituted, but {nuch 
improvement in civil justice. Now if it be true, as is said, that the procedure oi 
this court is expensive, dilatory, coni^dicated, wd incomprehensible to the natives, 
more than a court conducted in an unknown language must always be, it seems to 
me that the reason of this is not to be fotind in any necessity arising out of the 
specilic provisions, or the general spirit of the charter. If 1 were to constitutes 
new court, 1 do not know how 1 c(juld simplify the process more, or fit it bettei 
for an ignorant population, in a place where independent professional advice is not 
obtainable. The imposing it as a duty on the court to prepare the case of the 
parties, and even to receive and record methodically their verbal addresses, is a 
recurrence to a primitive simplicity of process in a court of English law of which 
we have yet no instance in an Indian court. 

424. As to procedure, it may be right to call the attention of the court to these 
consiiierations, and to suggest to the judges that they should make every practicable 
improvement in their forms of process consistent with the obvious intention of 
their cliarter. And as to law, I propose to call on the local authorities, after 
communicating with the court, and all perssons who may be likely to give iisefuj 
information, to report all real wants or subjects of complaint, and to point out 
remedies for tlicm. 

42,5^ iVom .some observations of Sir R. Rice, a former recorder, reporifed itk Mr, 
Phillips’ Mimitc, it seems that it has not been yet judicially decided hotv the real 
property of Asiatics descends, whether to the eldest son or heir, or to the next of 
kin, or to the heirs by the law and religion of the clcceased. It seems tlmt admi¬ 
nistrations have been granted as if tiie English law did not apply, hut that it is 
very doubtful whether that arrangement could be maintained if contested, f think 
this subject ought to be inquired into, and it ought to be ascertained whether 
making both the real and personal property of Malays, Hindoos, Chinese, and 
Parsecs inheritable according to their own laws re.spcctively, would be considered 
a benefit by those classes, or whether one rule applicable to all might not be 
adopted, even though that rule should not be consonant with the English law. 

426, On this subject 1 beg to refer to a copy of a letter from the Honourable 

Sir B. Malkin to the Right honourable C. Grant, without date, which has been 
obligingly furnished me. In the latter part of this letter mention is made of the 
{teeuliar rapidity with which landed property in these places deteriorates, if left to 
itself, whilst executors, though generally on the spot when the owner dies, have no 
legal authority to go to any expense for its preservation, and the heir is often too 
far away to take the necessary iiica.surcs in time. This is an inconvenience arising 
from local peculiarities which I think ought to he immediately obviated by legal 
enactment. v 

427. 1 notice in the margin u representation from the Agricultural and Horti¬ 
cultural Society of Singapore, complaining of depredations being committed iti 
plantations with impunity under the existing law, owing to Mr. Wynn’s Act hav¬ 
ing rc|)caled former Acts under which such delinquencies were punishable, with¬ 
out providing anew any penalties for them. As this can only have been an acci- 
dental omission in Mr. Wynn's Act, there seems no objection to taking the advocate- 
general’s opinion on the state of law, aud^mmediately remedying the omiistons, 
if necessary, by an Act of the Legislative Council. Captain Low has submitted a 
proposed draft of an Act for the same purpose, which, however, is nnljaht^ether 

approved of by Mr. Mqjrchiaon. ,,, 

♦ 

429. I now proceed to detail the expenses of the Recorder’s Court: 
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■i 

Per Mensem. 

Per Annum. 


General C^ar^es; 

-- 




Rs. «. p. 

Rs, a, p. 

jRi. a. p. 

Recorder’s salary 

15 - 

40,415 10 - 


Clerk to ditto, at - - 

300 - >(A) 

_ _ 


0 souiaburdars, at - - 

24 ~ - 



1 jemadar, at • • • 

C2 - - 

— 


a peons^ at - - - 

20 - - 

— 



336 - - 

4.58913 “ 


Ilcgisier a salary 

1,463 ,i - 

*■ - w 

45.005 ^ - 

17,506 - - (») 

Sherifi‘(no salary). 




Accoontant-general (ditto). 



1 

1 clerk to ditto • - - 

20 - - 

. « 

240 - -(r) ) 

Contingencies, average of 




three years - - - 

, - i 

- 

1,072 • - 

Passages of recorder and re- 




gister on circuit, average 




of three years 

.... 

9,856 4 ~ 

. ^ 

Ditto of clerk, 8c.c. 

- - . 

1,845 12 - 

MM 

Batta <xf clerks, &c. on circuit 

.... 

1,326 14 - 

- 

Contingencies on ditto 


76 5 - 

— 




13.105 - -* 

Total General Charges 

- - - . 

76,978 - -* 

Local Charges: 



0 

1 head clerk to registci 

ryi'i H -(D) 

‘ — 

• 

i clerk - 

20<J — • 

— 

t 

1 chief interprctei 

loO - - 

— 

II 

1 second ditto - 

20 - - 

— ! 

• 

1 swearer - - - • 

6<1 - -(!>) 

_ 1 

1 

writers, at 20/. 

1 4 ^^ * 

— 


2 swearers - - - . 

24 -- - 

— 


3 peons - , - - 

00 - 

— 



1,04/i 8 - 

12,546 - - 

— 

1 depuiy shcrid - 

20 iJ ~ - 

— 


1 coroner r - - - 

104 8 -(1.) 

1 — 


1 peon to ditto - - - 

1072 





- - 

— 

At Pcnanir: 




i head clerk 10 register 

522 8 - (b') 

— 


1 clerk - . - - 

313 ^ ^iO) 

— 


1 ditto . - - - 

104 8i - («) 

— 


2 interpreters - - - 

2 00 - - 

— 


2 ditto and writers 

80 - - 

— 


2 swearers - - - - 

iG - - 

— 


1 crier ... - 

50 - ~(h) 

— - 


i shroff • , - - 

20 - - (1) 

— 


3 peons - - - - 

30 - - 

■*- 



i. 33 « 8 <) 

10,038 - 

r»-“ 


.. , . —.- 



1 deputy aheriff - - - 

S09 - - 

— 


1 coroner • - - - 

104 H “(j) 

— 


i peon to ditto - - - 

10 7 2 

— 



323*15 2 

>■ 3.887. - - 

— 

At Malacca : 




1 head clerk to register 

./jau 8 -(b") 

— 


1 head interpreter 

100 -- - j 

•» 


i interpreter • . . 

20 • - 


[cofittnaaL 


• Tins doc# iwl ihow' ibe proper chirrge on this account, for orit circuit of Sir 15. Maikiii v.^ 
performed in the H. C. S, Clive, and la#t year the recorder oiilv made one circuit; hut two cjic uiii'. 
are ii^rtpemahle for the projicr conduct’of the judicial busines#, civil and criminal. Tli< imc 
average coal ia about .S. Iti. 1 3,000 for each circuit. 

300. o 
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No. 2, 

Arjoiisbiiig the 
Hccorder'sj Court 
ifi the Straits. 



Per Mensem. 

Per Annjim. 


At Maijicca— ioutinned. 

1 writer and swearer - 

1 third swearer * 

1 '^hrofi - - - - 

.» pt f)na ^ • 

lis, a, p. 

50 - - 
10 ^ 

20 - -(k) 
20 - - 

.till 

Rs. p. 


74a 8 - 

8,910 - - 

— 

1 depmy sherirt’ - - - 

1 peon, to asalst recorder as 
coroner - - - - 

104 8 - 

10 - - * 

W ^ 



J14 8 - 

1,374 - - 

— 

Total Local Charges - 

• - ^ Rs. 

46,04* - - 


C/UA.sj) Total - 

4 | 

1 

1 

• 

1.23,620 - -r 


4j(). Tliih cliaroc is oxclusivt* of the charge for court-houses, subsistence of 
prisoners, &c., which woulti be nt-arly the same whatever tribunal were substi¬ 
tuted for the llccordcr’s Court. The whole of it is specially incurred by reason 
of the ijcculiar fonn of tliis court, and it cannot be materially diminished until the 
court l)(t abolished. The icduclion of this sum, tljorcfore, dciiends mainly on the 
authorilios ot home. 


t;)!. ^I'o tlic aluivc amount the following sums must be added, to show the 
entire co‘<i ol the (’ourt ofM ndicaturc at present: 


I 


I 


One moiety of the present salary of the governor 

Ditto - - ditto - resident t’ouncilior of Singapore 

Dillo - - ditto.ditto - - - Penang - 

Ditto - - ditto ----- ditto - - - Malacca - 


Rs. a. p. 
iS,oo.> - - 
15,000 ~ - 

12,000 - - 

12,000 - 




Total of Moiety of Salaries of lyay ,Judges - - 57,000 - - 


y Making the whole amount of the cost of this court A’,v. 1,80,020. 

1 


I VV< have it in our power to reduce this last charge of Rs. to 7 ^s. 

Ih'sides tlie above, there are the following judicial charges incurred in these settle- 
nienls; 


Moiety of Salaries of— 

1 asbistaiit resident, Singajiore - 
i - - ditU) - * JVnang 
Second dillo - - ditto 

I - - ditto - - Afalacca - 

'Total 


Rs. a. p. 
;),000 - - 
5,000 - - 

- 4,^31 - •“ 

(>,480 - - 


Rs. a. j). 


21, 3 n - - 


A'. B. The above orticers, willi other duties, are also 
jiiagistratcs ^d commissioners of courts of requests. 


Ivstahlishment of Police and Courts of Request— j 

At Singapore.““ "I 

At Penang * - - - . 20,112 - - j 

It Malacea • - - - - 7,020 - - | 

1 

.(ii.lioial Contingent Charges (average of 
tlii't'o year!)); " . 

At Siiigai'ore.!l.fK’4 t* - 

At IViian;; -.7,8,53 9 - 

At Malacca *.^ ~ 


38.364 - 


21,294 
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1 gaoler, 1 turnkey, 1 bailing and 2 peons 

Hs. a. p. 

1 

ifeV. io p. 

at Singapore .... - 

1,880 - - 


Additional gaoler, and establishment for 
lunatic prisoners at ditto * - - 

boo - - 


1 gaoler, &c. at Penang - - - 

2,300 - - 


Ditto - ditto - Malacca 

1.S81 - - 


W‘ 

6,721 - - 


Rent of court-house at Singapore 

4,CM t - -• 

10,762 - - 

t . 

Its. 

0*w3i - - 


432. The atove charges, which do not include the cost of police, mainUuned out 
of the houiie assessment fund, of which we hS^ no information, arc iucuircd in the 
Judicial Department, independently of the Recorder’s Court, and we have it in 
our power to reduce them. Tiie total judicial charges of thest* scitleineuts tlms 
appear to bo— 

Cliarge of Recorder’s Court, necessarily 
dependent on the present form of 

that court. 

(’hargt^ of ditto on account of its lay 
Judges 

Total of ("curt of Judicature - 
All other judicial charges, exclusive of police 


Total Judicial Charges 


Jls. 

1,23,620 

a. j 

lls. a. p. 

rj.ooo.. 

_ 

• 

i,8o,62g - - 
01,731 - - 

- 

- 

S - - - 

Jls. 

■2,72,3:-,\ , - - 


No. 

Aimli.ihuvg Iho 
Record erV r.nmt 
in the Strait*. 


433. This sum i& more llian one-half of the whole annual reve/Hic of iliese 
posvscssions/l and the greaOT proportion of it, viz. f o.’.i Jis. i,8o,(j2f», is inrnrred 
on account of one court of judicature. A great pait ot it, viz. ( o.V /?.v, 1,23,020, 
or nearly liall the v\hole judicial charge, is incurred merely because that court is 
made a recorder’s court, on the model ol an F.uuh^li court of law. The value 
of the matter d»8])uled in tlie court in the yeur 1S32 33, and JJ^33 aver¬ 
aged ycaily no more than C<k\s /),H(>,7 i i,{. luid this includes an uirear of two 
years for whicli the court liad becnclo.sed ; so that oneduilf of this sum, viz. rV/.\v 
Jls 2,p;j.333, w as ll»e true yearly value of tlic property litigated at the three set¬ 
tlements lor the four years frt'in 1S30-31 to 1^^33-34, being but ii little: more than 
the regnliir annual judicial churgcB, and but alioiit thrce-lilliis more than tlie yearly 
cost ol liie court in which the properly vva.s litigated. 

434. The salaries paid to most of the (diieers oi* com I an' paid under an ar^ 
rangcmenl ciiUnd into between tlie court and the grjv(irnmcnt, whereby the latte/ 
take the fees of court, and pay the oiheens hxed salaries for so long as the latter 
continue to receive tlie lee.s. Ii may Ur said that the expiaise of the ccjinl is 

unlaiiiy stated, because tlie fcCh;,wiiicli atnuu/Ued in Co.\s‘ R\, 43r1»,3> A;; -.(tt , 

are received liy government per contra ; but the tecs ire already included in the No. •i.e 
groj-s revenue as 1 siat(' it, and 1 cannot tin relore admit this. 

435. Thi^i charge of Ra\ j,8o, 62(» i>so t‘noniioijs for llu* court of judlcalurc of 
a population of no more than 184,912 fcouls, of whom there are not 500 }‘hjr(jficjin.s 
out of the Comf»a!iy's .service, that it would, in iny opinion, ]>e an improper waste of 
the public money, if tl/c people, tbemsclvc.s could |)aY fur it; but when 1 ph!icrv<‘ 
that the people cannot j)ay lor it, and that the jJ€t»pl<' of India, whose judicial 
establishments are much below what they recjiiire, arc forced to maintain, such 
tribunal lor wScttlemenls so inconsideruble, 1 feel thap 1 sluiuld not be doing my 
duty if 1 were not to bring the subject to tit/t: notice ot^bo-c w ho aloiMi cun temedy 
the evil, will* my strongest recommendation that the !{ecordi'r*.s (Jourt be ullogcfbei 
aholi-sbed, and the charter surrendered to the (h'own, 

• . 43^>. Ai; 


• At Pcnnng ihc- c<nirt 4 iotMw: betong* to ^flvenuiw*rit, and, ’rtii.h tho recorder'* charntK:r?(, ih va'.MMi 
at A. Us. 37,c<>0. 'I'be toiaJ vuJat; v( jucUoat l/uiJdiiig* al Penyiig if», ^S. Hs. ; at 

die court is held in,the stuot-ljonft®, whicii, with it* out i ffictu, t* vidufd Hi S. Hh. 44,(>iu, 
t Revenue in 1834/35, CVi/if*. 5,23,266. 

^ } Or an aggregate of >/;. JDrjr. 5,21,52;. Su Acting Govcrnur’if letter of 22(1 Deccrabrr }4r 

(I lionawcred.) 

% 300*. 0 2 
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Abolishing the 
Rcconter’ii Court 
in the Straits. 


*l( (‘(irdt', &c. 
l-fiy jKfffres 


l i rtf 

A<“iing (lovci nor’s 
Jrift'i cif'^2^ Dr'f/ 


436. All that we can of ourselves do is not much, compiled with the magnUude f 

of the evil. By the redaction df Rs* 36,000 that I propose to make in the salaries } 
of the four civil servants who are the lay judges, the item marked (L) will be 
lessened by one moiety of those reductions, viz. by Rs. 18,000 from Ri. 57»ooo ; 
therefore that item will be reduced to Rs. 39,000; and it might require very little : 
more than this to provide amply for the judicial business of these places according 
to a scheme to which I shall immediately advert. ^ ; 

437. So long as the recorder is kept up, the only remaining reductions th 4 t 1 
appear to me practicable are shown in the Appendix, No. 23 * 

43H, They amount in all to Its, 27,4/;u, a small sum compared with the expense 
of the court, but w ell worth savijig when vve rcn(||piber that it is enough to make 
up f(;r two-thirds of the pawn farm proposed to be abolished. 

439. Deducting this from R$k 1,23,620, tliere will be left as the sum 

that will remain solely dcbitable to the recordership, after every possible reduction 

consequent. Allowing for this prospective reduction, and there- 
Auction from the salaries of the lay Judges, (a part of which will be 
3<)iooo immediate) the least possible ultimate cost of the court will be 
- Ns. 1,33,170, a sum more than eqtial to one-fourth of the revenue, 

/•’ * not tor the judicial expenses of these possessions, but for one court 

of judicature in tlicm. 

440. A sciicmc! lias been submitted to me for consideration, whicli might be 
explained to the Honourable Court as one that might possibly with advantage be 
substituted for the present inefheient and costly system. The main feature of this 
scheme, namely, the sending of an Indian king's judge in circuit to tlic Straits, is 
one.that appears in a proposition of Mr. Bonham's. 

441. Tobavteone paid magistrate and an assistant magistrate at each settle¬ 
ment, who shall also have charge of tlieir revenues; both to be justices of the peace, 
and l>oili to have consequently the power of commitment, but the assistant to be 
;encndly undei t])c order.s of the magistrate, who should iiave powder to review the 
aShistanCs orders. To empower tJiem botli to punish for slight misdemeanors, 
)etty thefts, &c., and to empower tlie juagistrate to try .small felonies by a Jury of 
ivc, and to .sentence person.s thereby convicted to one year’s imprisonment with 
lard labour. To make all the orders of the magistrate and his assistant appealable 
,0 the resident of the three settlements, who should be able to remit sentences, but 
lot to interfere with verdicts. 

442. To direct the Governor of Bengal to make natives, or others, justices of the 

1 [)Cace in the interior, where necessary. 

443. To make the magistrate and his assistant commissioners of a court of 
requests, to sit one at a time, as may be convenient, and to increase largely the 
jurisdiction of the court of requests, vvbicli now does not go beyond debts to the 
amount of 32 dollars. 

444. To have one resident for the three settlements, who, besides hearing appeals 
from the magistrate, shall be a civil and criminal judge, holding his court at each 
sctllemenl alternatelv, witli power to summon juries, to try appeals from the court 
of requests, and to all original civil cases, with or without a jury of five, according 
to the desire of the parties, giving either party a right to require a jury; and witli 
power to try all criminal cases, with a jury of five, excepting only in cases w herein 
a British-born subject shall be accused of a crime, for which, if found guilty, he 
would be liable to sulfer ilcalli. To empower the resident, as judge, to postpone 
or adjourn the trial of any case, civil or criminal, for the arrival of his Majesty’s 
judge on circuit. 

443. ’fo empower the resident, as judge, to pass Judgment in civil cases, and, if 
not appealed from, iit bis discrelion either to execute it, or to grant a new trial; 

■ and either to postpone sentence in criminal cases, for the arrival of his Majesty's 
jiulge, or to pjiss it according to law, and to authorize or postpone execution 
thereof at his discretion, excerpting only in capital cases, in which judgment shall 
iiot be executed until a report of the trial shall have been submitted to his 
Mujes^y s judge on circuk, oi^to one of thejudees of his Majesty’s court in Cal¬ 
cutta, and tint sentence approved and confirmed by him. 

44(). 'J o obtain tlu gracious pleasure of his Majesty to the proceeding of one 
of bis Majesty's* judge.s of tlie Supreme Court in Calcutta to the settlements in 
the '^trails once a year, or oftener if need be, for the trial, with or without a jur}’, 
of all original cases, civil or criminal, that may be referred to him; for the trial 
of all appeals, civil and .erimiiial, from the decision of the commissioner; and 

^ for 
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fpr thie hearing and passing orders on all petitions. To ampower him to call for Abolishing tiw 
any proceedings of any local judiciid officers, with 4ny statements or explanations ^ecoriier’s Court 
he may require, and generally to vest him witli the powers of the Court of King’s t le > viaas. 
Bench and the Court of Chancery, together with all necessary ecclesiastical and 
admiralty powers within the scttleineols* It would apparently be necessary, in 
order to the exercise, in the first instance, of the’powcrs of an Admiralty Court 
alyays on the spot, to solicit that the residents court be invested with admiralty 
jurisdiction by his Majesty, if such should be his roynl pleasure, 

447. It may be convenient to authorize the sending on this circuit of a judge 
from Madras, if it should ever be found inconvenient for cue to quit the bench at 
C'alcutta ; but as it is always muq|t easier to go and return frbni and to Calcuiia 
than from and to Madras, and as it whuld Ue better, if possible, to liave the revi¬ 
sion of the courts in the Straits made by one fxiiirt ihun by two independent 
courts, it would be preferable thatgoncraily a judge should go from hence, whereby 
any general superintendence that occasion might requite might, witii the greau r 
propriety, remain w ith the court at Calcutta. 

448. The law Bv which uH matters are to bcL d(.H:ide dj to remain of course as 
the law now stands, excepting where altered in the meanwhile hy Act of Parli!i- 
mtnt, or Act of the Council of India, 

440. Tin's scljcme might perhaps answer every good purpose of tlic present 
system, and be irce from its disadvantages. I he only reason tor having an 
Knglisli professional judge amongst this population of Alulays and Chinese, was 
on account of the tew linglish merchants who reside amongst tlicin. 'l'hcre*are 
about four or five mercantile firms and merchants trading on tlieir own aceonnt at 
Singa[)Oie, and perhajis :J0 agents for houses in London, Liverpool, and filasg^w. 

.At Penang tliere are scarcely any, and at Malacca I believe none at all. Nosv, it 
.seems cxiravagunt to keej) up an expensive court 011 the spot merely foulhe sake 
of these lew individuals ; and it is certainly unjust to impose a peculiar and expen¬ 
sive tribunal on some 180,000 Asiatics for their sake. • mmm 

4;,o. By the .scheme to which I have alluded, or any oilier ajjbrding the same 
adxuntages of economy which, in llie juilgmcnt of the authorities at home, may 
be deemed preferable, 1 vvouhl .seek to give to the body of the people a verna- | 
cular court, whilst the Ninall £uro|>e(iu community will still have its most important 
cases tried by a professional jmlge, and an appeal on points of law in all eases to ' 
ix protessionul judge ; and a great general improvement of this kind could well be 
etfected, with a saving to tlie coniuiunity equal to more than one-fiflh of the 
taxes wliich they now pay. 

4,^)1. I do not believe that there would be in an arrangement of this nature 
a disadvantage, to any class, to set ofI‘against the great general advantage. The i 
apfiartnt disadvantages are, to the English, tlie following: 

t .‘^t. The Ijaving a jirofessitinal judge w ith lliern only once a year. But how stands 
the case truly? The judge is most wanted hy the English at Singapore, where they 
are most luinierous ; but he has always rc.sided at J^cimng, making circuits only to 
Singapore. Last year tlicic was but one circuit niado, and though tlie recorder 
staid u long time at Singapore, that was an accident. More than two circuits in 
a year never, I believe, have been made. Mr. Bonham |ihow.s that, Irotn October 
1824 to February 1833, a period of eight years and four montii.s, the settlements 
have had the benefit of a recorder .s presence lor only two years. During lour 
years and six months of that time, tlie court was open witbout a recorder, and the 
lay judges performed the whole judicial business, without the assistance in any 
way of a professional judge, or any appeal to one. During the remainder of the 
above period, namely, one year and ten months, the court nvm.s shut altogether, 
under what appears to have been a misconception ol the effect of the abolition ot 
the late government; but had no sucli miscouceptioa occurred, the lay judges 
would have done the whole business for these 22 montJis aL^o, for there was no 
recorder present. Thus the certain presence of a profcssioriiil judge once a year 
xvill really be more than any one settlement has had under the present systeiq. If 
a power of reference to Calcutta on special cases be giwn, upon the consAii of 
both parties, to which 1 can see no objection, still greater facilities to the disfiatch 
of business will exist. 

452. Another apparent objeetton is, that the Calcutta judge will he a stranger 
to the Straits. But, in the first place, this will not matter mucli, as he will have 
little original matter to try, excepting in special English cases; and in the next 
place, he will be little more of a stranger than the recorder has hitlicrio hrc 1: 

300i o j lur 
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for in the Iasi 12 ycar^ there have been five different recorders, none of whom 
have remained longer than two years in the Straits, and none of v^rhoin, I presume, 
have profei^seiJ a knowledge of the languajge. 

4a;)- I he following may be taken as an estimate of the expenses of salaries, 
( Btahiishment, passage-money, and contingencies, which would t)e incurred under 
tlie scheme alluded to, instead of those now incurred on account of the prtisent 
coiirt- 


. Ih, 

Moir ly of salary of ;i»overnor jis judgp - * 

Oho lioad Uiiglisli clerk of civd and cilminul court, at 
400/ 

One junior chirk * of ditto, ditto , - - - 

One heuci Malay cleik to ditto, ditto, at looj 
One id ditto, ditto, at (iu/ 

Two ditto, diMo, at Ho/ 

Two iiiU.Tpieter.s/l';w lAO/’* - - -- 

7 ’laeo swi aicrs, at ;;()/ 

J^oori? and M ivanlK, .7.)/ ------ 

(^niingcneics, average as at present - - - - 

(’iKTJit ditto - diit(-» - ditto - - - - 

Puhsyge ol' his P^lajesty^ judge and his clerk once a 
year to and from the Strait'*, say - - - - 

Pr(nidii)g^:ic< ommo(la!ion for his MajestyV jitdge at 
>><;tjatig,^; tahje during the rireiiit, and all otliei 
'’charges, say -------- 

rxtra ;d|ouance to rieik lor circuit, say - - - 

huita to Hcrvunls, -*ay ------ 

'I'o TAL Cost of C ircuit of his Majesty’s Jtulges - - 

fAtra charge of four circuits of estahlushineut on governor’s circuits 
Add, ior incidental expenses not calculatid for - - - - 


Per Annum. 

a. p. 

15,<»00 



- 

‘2,4f)0 - 

- 

1,200 - 

- 

720 - 

- 

(jOo - 

ii 



- 

- 

600 - 

- 

5,000 - 

I 

- 4 - 

3,(»oo « 


1,500 - 


500 - 



10,912 

i»072 


7 <) - - 


10 /XK» 

2,000 

;h. 94 «» 


Us, 45,000 


Its. 


.S'/'p.tra. 4 :V-’- 

'V\k hi:>l r 4 >M nou (A.) - J,oO,li 20 

j.hJpCM'ji plan (li.) - 

'Snndnal saving - --i 

1 h' inn ninnnit (»t sidiUiC' td’lay ludgc’ v 
in. iiiilnl in (A.) 

Vi'ii'li li.n. nlri'.uly been dcdiaMrd ns 

.1 pu' I ni’n.? 


JxCid sa\ ing 


II- 


4 2,000 
o:Lf'‘x> 


.454. hy deducting this from the iietntd coMt of the 
r<'eoi(Ui\s court now/ we have a .saving of 7 uv. 
jKT iunniin to ihc Judicial Depuitmcnt, ulu reof/ ia. 
is a rial item, solely iiltrihntahle to the aholition ol llic 
court, and JLs, 42,000 h in tiiis view only a i^oininal item, 
hcciuii-e the salaries ol the lay judges aie drau 11 inde¬ 
pendently of this court. 

45;). If, uj>on the going ofV of all present incumbents, 
we shntdd ever he able to can s into eflecl all the reduc¬ 
tions in llu* c.-^taidishmeiit of the court contemplated in 
Os this real saving of Its, 03,620 a sum of/i\y. 27,450 
inav 1^0 saved at some UUinc indermite time, without the abolition of the court. 
Ihit tliis is at ticsl doiiblhil, for it supposes nut otily that all those reductions arc 
in thcm^clvi’s proper, hut Had they will be submitted to by ibc recorders of future 
limes, uithoiU such a degret' ol op|)o.silion as would make it more expedient to 
ahandmi than to enforce them. And even if oftected, it cannot be lairly treated 
as a gain to th<' general revenue; for wherever llie estaidislimenl can be reduced 
below th(' aggregate aimitHU of fees, tlie [irctcxt by vvhich the surjdus fees arc 
^ * taken 


paras. /137 and 43S, out 


• 'flu' luurfst iiiHUTStaiuJ iha Malay language, sc as to tran5.}ate papers for tlie King** judge, 

eitluM Ki \\ \n.nig or i ivu as Malay inurpreters before him. The head clerk nattsl ufcu 

he the ue^’iHuiiaMt ot tl.e eiuii't. • 

t Foi Chnu s<‘, oii(M<*v'I'ellnga iiiitl I iiiuloustnnee. 

f Mr. Itoi^Kua «5iaui;xus this at ILs. io,tKMj or /»*.<. 12,000 ; but with a Ftcofllh' to take the judge 
about, in tI)o it itopo.Siiihh^ tlnU the passage to and fro can properly coto^tlip lo thia sum. 

Fn^bahh Mu !>. meant to inctmlc .ill charges in consequence of the circuit. 

§ AI Hiiigapiur there is oxeelloiU acc«>iTiimidation over tho court-hou^e, wliich is not wanted for 

the pnvirnor, as that !)oiog his rhirl rcsidoricc his own liorae will be there. At Malacca there is 
aho ttcconimoclHtion in the sU^j^idjou^o, now given to the retarder on circuit. 
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taken will be at an end, aiwl therefore that surplus ought no longer to be exacted Ab«iw»n*g Tho 
from litiraats. ‘ KeconWrV Comt 

45r>. In conclusion, 1 must re{>eat, that to feel the value of tliis proposed saving 
as an cconoinicai measure, we ought to compare die above sum of 93,620 witli ' 
the population who will be relieved by it, which consists of only 184,912 souls, 
and with the revenue they now pay us, which is (inclusive of Co^'s Rs. 45^13 from 
judicial fees) no more titan Co.’j /?jr, 5*23,266 per uuimin. 

(True extract.) 

(signed) IL Prinsep^ 

9 February 1837* Secretary to Govcrnnicut 


(No-158.) 

Extract from the Proceedings of the Right honourable the Governor-general 

of India in Council, in the General Department, under date the 18th October 

^837. 

Read a letter from the Ilonoumhle Sir llenjainin Malkin, knight, dated the 
KUh September last, subniiuing obsen^atinns and suggestions ou the subjt^ct of the 
Recorder's Court in the Eastern settlements, which were left unnoticed in hi.s letter 
of the 17th July last. 

Read a Minute by tlie Honourable Henry Sliakespear, dated the 27th ScpUmi- 
ber, on the above. 

Read a Minute by Ibe Governor-gcnenil, dated lOtb instant, on ditto. 

Ordered, that the above-mentioned papers Ikj sent in originul, in conLinuaiion oJ . 
Extract ISo. M2, dated the ptli A\igusl last, to the l.i(‘gislative Depa^tiyenl, in 
wliichdeparlmciit the question what courts of justice should he provided lor the 
Eastern seltlcinents is under consideration, and from a hieli a relcrehce vvus made ,, 
to the Horu'iirable fV)urt of Directors on that subjert. ^ 

1 hi; lanienled illness and det'easi' of Sir lienjannii Malkin jircvents (he govern¬ 
ment ironi making to him the acknoNvU dgments due for his valuabh? siiggestionN 
and ready aid in the disenssion of this inijiortant subject. 

Ordered that die origimd papers now sent be returned to tliis deparlmeat when 
no longer re<|uired. 

(True extract.) 

(signed) II, 1\ Prifiscp, 

Secretary to the Government. 


(‘(ins., 
‘2'i Jail. ii’;5b\ 


From the Hon. Sir B, II. Malkin^ Knt. Pui.sne Judge, Fort William, to H. T, (( . r 

Prhiscp, Esq. Secretary to Government, in th<^ General Department. - ^ r 

I. 

Sir, ^ ^ ’ 

i HAVE now the honour ol‘ forwarding to you th<j observations which have 
occurred to me in reference to those parts of the f Jovernor-gem^ral’.s Minutf? oi 
the 9th February 1837 which I left unnoticed in my letter of the I7tli July hiNi. 

My principal object will be to lay before his Lordship in Council n .stafiMncni ol' 

.some facts on winch be appears to me to have receivoa inaccurate or uu inlbrina- 
tion, and of some considerations which could not ari-^c till thos^* facts we? o full y 
known, rather than to exprxjss much of opinion as to the expediency oi the changes 
contemplated. ^ 

2. In doing this I shall probably appear more tlie a<lvocale of the existing .yv's- 

tem tiran I should wish. This is unavoidable, for thg necessity of my entenhg 
into the* explanations which 1 am alKiUt to give arises from the circumstoncr? that, 
as far as 1 can judge, only one side of tlie question has at pre.yenl been stated^ It 
falls upon me, therefore, to state the other, and to .stutc ‘iTitle else, for I ann not 
aware that any of the considerations unfavourable to tin roniinuancc of the court 
have failed to l>4^presented to the Governor-general, or rcfjuire any furllier cliaci- 
dation or enlbrcement. • 

3. It is undoubtedly one strong argument against tnc continuance of (he couii 
in its present footing, tliat j>ersotis whose situations give them excellent oiipartu- 
nities of judging, should form so unfavourable m opiiiieg^uf it us they appeal <0 
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have expresHcd. I (Jo not, hovievcr, collect from bis Lordship's Minute that this 
opinion, with one vi ry material exception, is derived from more than one class— 
the officers of government in the Straits. His Lordship’s words are, that the 
last governor of tlie Straits, Mr. Fullerton, Lord William Bentinck, who visited 
the Straits, and every public officer who has served there, and who has had an 
opportunity of delivering an opinion, have agreed in thinking that tlie Recorder's 
(.’ouit ought to be abolished, as unsuitable to local circunistance.s and needlessly 
expensive.’’ There does not appear to be any expression of the sentiments either 
of the* (ifficers of the court unconnected with the government, or of the merchants 
or other inhabitants of the place for whose l)cnefit and protection the court is 
chiefly (jstahlislied. As far, therefore, as tire force of opinion goes, with the 
exception of that of Lord William Bentinck, of which I would always sjKjak widi 
the iiighcst respect, though I do not conceive that his very short and hurried 
visit to the Straits could Iravc at all added to his other means of appreciating this 
.subject, the unfavourabU? judgment expressed is confined to one class, and that the 
class most likely to be jealous of all interference, and hostile to any co-ordinate 
authority. I'lrat Mr. Fullerton was so is well known, and indeed sufficiently ap¬ 
pears friJin the statc^inenl of his. opinions in the 40()tlj para, of the -Governor- 
geucrars Minute, and it is equally notorious that his hostility was quickened and 
excited by continual disagreement between him and tire only recorder who was in 
office during the period of his government. Who the other officers are, witli the 
exception of Mr. Boniaini, who have expressed the sentiments referred to, I am 
not awurc ; if, however, I am right in thinking that th(>'re arc very serious consi¬ 
derations in favour of the present constitution of the court wliich have entirely 
esca[)e(r(heir notice, it is not very unreasonable to suppose that this blindness must 
liave resultedTrom somethiug of dislike to its institution, a dislike, I am happy to 
say fronuniy own experience, perfectly compatible with goodwill to the individual 
functionaries engagctl in it. 

4. 1\tIuij).s liowevci*, I have dwelt too long on an argument from authority, to 
A\hicli, though proininenlly stated at the h(‘acl of the Governor-generars obser¬ 
vations on liie subject, his Lordship does not seem to attach very great importance, 
or to attribute any great weight ot reasoning to most of the papers in wliieh tlic 
opinions referred to have been expressed ; I pass therefore to the most materia! 
])oints for consideration, the alleged inefficiency of the present system, and the 
probability that the changes eoiitemplatcd would produce improvement. I post¬ 
pone lor the present tiui mere question of expense, as of subordinate, though very 
eoiisiderahlc importance. 

In my ohscrvalions on this subject I slmll only consider tlie existing and 
proposed .systems, a.s applicable to tiio administration of llie present law of the 
setllenuMits, with any'&ueh tcm|)orary or particular modifications as are referred to 
ill the /4171I1 paragraph of the Goveriior-generars Minute. No other changes 
npp(‘ar to he contenqdated as of immediate probability : and it will be soon 
enough to consider liow liie administration of a completely new system can be 
best jiiovided for when the nature of the system is ascertained. If it should 
diUer much from the present, tlie best inode of administering it will jirobably 
difler also trom tin best mode of carrying that which now^ exists into efiect; 
a eousideriitiou vvhicli perha|>s furnishes some ground for doubting how far it is 
exjndient lo interpose anotlua* fundamental change in the constiuctioh and 
operation of tlie couit; for doubting it, at least, unless the present evil is really as 
great as it is rejirescntcd to be. 

(1. Tlie e\il, however, is undoubtedly stated to be urgent. Mr. Bonham, it is 
said, in paragraph 4 J;], nnticipatCvS little improvement in criminal justice by 
aholisliiiig the c(jijrt, us|jjow constituted, but much improvement in civil justice 
and the procedure of llieT^ourt is stated to have been repi'esented as “expensive, 
difiitoiy, complicated, and inconifireliensible to the natives, more than a court 
conducted in an unknown language must always be.” 

7. are statements which, if fully substantiated, certainly show much need 

of change. 1 had entertained an intention of ticking for a fuller communication 
of the piipers in whicli tlicse views have been expressed, but I have abandoned it. 
1 do not, indeed, know exactly bow far the detaiis ol* the plaii^xplaiued in the 
latter part of the (iovernor-geuerars Minute correspond wim Bonliain’s 
suggestions, but his sclicme obviously involves the abolition at least ot‘ all 
original investigation in civil cases by a professional judge, and makes the alleged 
improvement in civil j|jtsticc to consist not merely in a simpler procedure. Hia 

great 
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^reat objection ap|>ear$ from passages stiVd in |>aragraph 407, to ho the maiincv Kbolu-ii i!»r 
in which the law must be administared by an English lawyer, .1 

If I am right in this unri€r«taa 4 ing of bis views, I have no occasion to inquire j| 
more iiiinately into them; and with respect to other representations, Ofipei'iaHy 
any which liavc* t>ec» made as to the fwocedure of the court, as my own irtipres^sions 
of what has actually be^n the case di#‘er Vay materially bom those which api>eai 
to have bc*en communicated, I had rather make my own staumient of facts >vithfii 
my knowledge, than enter into any particular consideration of other account and 
run any risk of ednflioting assertions on mere matters of deiuil. 

S. The alleged improvement in the administration of civil justice may arise in 
two ways : a better decision of questions of law, u better doiennination of invitters 
of fact. With respect to the former, I. need say nothing alter the ob^ervatio:^ 
already made by the Governor-general in the 407tli paragra[»h> His Loukhip is 
fully iiwi^fe tlmt the rhorc relaxed interpretation of tlie law, which Mr* l^onham 
appears to consider desirftblc, w'ould very generally be an intiTpretaiion ugairist 
lavr, ami that an English Imvyer, unless he be a merely pedantic one, is vp tuorc 
disqualified, than any other functionary to administer the law of England, uilh 
a due aceShnnodation to rireum.stanccs, # ^ 


p. With respect to the better deterininaliou of facts, little except more vague 
opinion can be obtained. Wiicthcr Mr. Rotdmni may prefer the unsophisticaied 
judgment of a non-professional man, or whether I may think most favourably of 
the more cclucated opinion of a lawyer, is of little importance. Tlicre is no such 
public in the Straits, none at least tliat watches iho proceedings of tho courts*, as 
to render other opinions of mncli value ; anti Mr. Bonham’s inul my oun, or ihaf 
of any other recorder, merely amount to this, that where their conijusioiis do not 
agree, each prefers his own ; I may say this without any i^lisparagement of Mr. 
Bonhnnrs services in the ascertainment of facts. I liad occasion soin*ctinies to 
reconsider cases previously investigated by him, and to tlic best of n^y recolh'ction, 
our o|)inions on fact.s very seldom differed on tlie same evidence, though I thinlv 
I remember instances ^f determinations altered on fuller i»nesligatiori. 

10. 1 ought, perliaps, to apologise treating Mr. Uonhatn so completely as 
the principal infornnmt on these subjects. Ko oilier imnie, however, occurs in ilic 
Govcnior-gencrars Minute, and no other officer now in the Straits has taken 
nearly so active a part in the adminislrution of justice, or consequently pos.>c.‘>se<l 
nearly equal means of forming an opinion; I am not aware, indeed, tiiat any others 
have acted at all, except Mr. Garling, at Malacca, where the whole amount of 
judicial business is very trivial, and Mr, Wingrovc occasionally at Singapore, 
during the absence of Mr. Bonham, and while he was himself officiating as icsideilt 
councillor, too short a period to give bis opinion, if it has been expressed, the 
weight to which in most cases it would be eminently entitled ; 1 do not feci, 
Uieiefore, that I underrate the importance of the representations made, uhcii 
I attribute them principally to Mr. llouliam. Yet there are considerations whicii 
might, I think, have made Mr. Bonham doubt the judgment he Ima cx|iresseil. 
He does not contend that the adminislruthm of cviininui justice would heiiuprovi^d 
by the change he recommends. Of this he has full means of judging, fur the lay 
judges of the court ||encTa!ly, and Mr. Bonham in particular, used to lake their 
seat in the court with the recorder during a very large portion of tiic* criimiml 
sessions. But I am not aware that he ever (I speak of course merely ot my own 
lime) uQ.*; present during any of the civil proceedings held hefoie the recorder, 
with the exception of a lew occasions immediately after my arrival in tl»e *Struii«, 
when, as u stranger, I requested his assistance.; and once for the purpose ot‘ 
expressing bis opinion on a question as to the relativi; functirms of the judges, on 
which lie and Mr. Ibbeston, the then governor, ditferc# for a lime, but iimilly 
concurred with me. He may Imy^; teen oftener present than 1 iccidU ct, hmAiti 
this I cannot be inisUiken, that it was bis habit to attemfat the crimiiiui pioccedmgs 
of which he approves, and not at ihg civil proceedings w hit ii he cen^nres. 

11« With respect agai^lo the sUlements made as to th«^ piocedmo of the eomt. 
1 need only refer to the 423d para, of tlie Governor-genorars Minute, to aho^v 
that the fault, exists, arises adt from the provisions of the charter, hot horn 
the mantier^^ which tlie charter has been administered by the judges. How thi‘ 
tes been done by others than myself, whether they be lay or professional judges, 

I cannot say ; but my own recoUection of the jpractice of the court, in a very 
lailge propovtiou of the cases brotight^^efore it, is very Jitt^nt from the account' 
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given of it. I refer especially to those <!ases, a very large pvopoition of Ifce wh^ 
ni M'liich no professional assistance was employed; but the c6ni|^|jutiatit came Im¬ 
mediately to the court with his statement of alleged gfisvadfeei; In many of these 
cases, where be had no claim to redress even on his own Showing; this was 
explained to him at the instant, and his claim was quieted, without the actual 
institution of any strft, or the incurring of any expense. In that^ otliera, where 
he appeared to have a claim ^f such a nature as to admit of an easy adjustfnent 
with|ll)e opposite party, the defendant was desired, witliout the issuing of any 
n gular process or institution of any regular suit, to attend with tlie j^atntrff oh an 
early day, and the case was very frequently arranged without diflTiculty or expense, 
on Ijcaiing the statenkenl and adniisstons of each party. It w as only when it was 
clear, in the first instance, that ilicre must be a disputed question, to be settled by 
evidence, or where tht'se attenqit^ at a padirninary and uid^icable adjustment failed, 
or where the nature of the arrangement was such that it required some act of the 
court to authenticate and secure it, that any formal prdieeedings were adopted in 
these cases; and even tlien they were of the simplest descrijjtion; the parties 
goinp: to the registrar's o 3 if e, and having their own statement of facts on each 
Huh; taken <lown, with the Kjcctiftn of all tl)e immaterial circumstancesVith which 
the f>»rty*H owrr narrative never Tailed to abound, and receiving information wdiat 
were the points really asserted and denied,-^^and the matters which it was necessarj' 
to suf)port by evidence. 1 aih not aware that there is anything ‘‘complicated or 
unintelligible” in tins; and as to delay (except in some cases where evidence might 
be ill a distance, or not easily accessible, or where tt case of more than usual per¬ 
plexity recpiired more limn usual preparation, or where the parlies themselves 
would not take the trouble of giving early information us to the witnesses they 
W'ibht d to produce,' or active assistance in ihth discovery), I believe there was 
very schh)m a case of the kind I have described which, if it w^ent to a trial at all, 
was not tinully and cotnpletcly disposed of within a fortnight or three weeks from 
its institution; and often considcralily sooner. I sfienk from recollection, and have 
no means of uscertaining u correct average; but I have no fear of being mate- 
rially iuuccurale. Such proceedings could hardly be expensive, (except indeed 
that, w here any suit was actually institiit<^, there was a per-centago patef (one per 
cent.,- I think) on the amount of the claim ; and, where there was a judgment, 
the same proportion w as paid on the amount recovered. Besides this, where tliere 
was an arrest, which, however, hardly ever happened in the class of cases I ara 
now speaking of, then) was a further paytnent of one per cent, on the amount 
sworn to. These charges, however, were not occasioned hy the procedure of the 
epurt; they would be the same whatever procedure was adopted, and vvoiild be 
m to be abolished or retained as they wen) or were not found oppressive, or as 
the necessity of raising a fnml in some degree commensurate with the expenses of 
the court was denied or admitfi'd. 7 'he mere fees |»aid in the otlioe of the court 
for sperifie work done were certainly low in amount, for the rate of payment was 
not lugh, and thp simplicity of the j)roceedings made the wiiole quantity of work 
little in eachVase. 

12. In cases where piofessional agents were employed, there was of course 
uiore of exp<’ns(*, more of complication occasionally, and somewhat more of delay; 
yet even in these cases, the general outline of the proceedingi was the Same as in 
contested cases of the natures I have already exphiincd. Indeed, as ther% had 
been no professional .judge there for some years before my arrival, and only an 
agent practising in tl»e court who had practised beforis iwy predecessor, the pro- 
ceeding.^ of the agents iiHlurally followed, in a great degree, the exajmple of the 
cases conducted entirely by myself und the officers of the court; and I occasioh^ 
ally afjticipated that my successor might complain of me as not having 
onoligh towards confining J.hc practitioners in the court to a technical 
conduct of business; 1 certainly did not expfect to hear that the wetfe 

too artificial. Again, with respect to delay, though as I hav^ already stated tliere 
was ot'tasions|illy more iti these cast s than in the other class, they were in much 
the largest proportion al instances dispatched iviih e(jUHl rapidity; and that tin? 
delay could never be very*lung will appellor from this, that I was never irtarc than 
six weeks at Siugafiore on any single circuit; that 1 very rarely found mdfe than 
one or two caq^ses corameoc^ before the rcbident judge or judges of the court, 
and awaiting my amval; and tlmt I believe I never leu a single cause which had^ 
been pending betore me undisposed of, except io a few ikilBtHncCi where (Saitie^^ 
came m to commence laSw^ulings within tbifee or four da^ Of the tiine fixed 
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B^^p«r|iac«;aiKl witea it couid not M'tbii^i witbout<‘un(»ttltfig arrangements 
pfevio^y inacie at, other settleqienta*. At Penang £ have known one or too cases 
iavo]vh»g the aettlenient of fam^jF aceountst ojr requiring the production-of evi- ; * ** 

deuce fehkting to a dialant periodf^nriMeh-have been rathet ^wer in muturing; « 

hut three nionths’ wouJd ateo then, I halieve^ decidedly exceed the longest dure' 
ikm t»twa, that Was heard i 

134 Wha^.proeed«ure.t^ dte oourt ta parlieaiady refierred to 1 am, of coerae, t 
not able to aay i it may be that of c^er recorders, \vho may have adopted dlpiore | 
strict and teehnieal course than I thought expedient, though I have no kuuaiedge \ 
that tins baa been sio; or it may be that turn-professional judges, in cases espe* i 
cially wbeiK profesaioi^ has been etn{dcyed, have allowed tbetnselvea to 

1^ hampered a||d. perplexed by objectibns which a lawyer would have felt leas dif¬ 
ficulty ip breaking throu^. liut i think Fknay say that the procedure of the mut 
has pot beep uniformly olijeclioriable 00 the ground of cxf>en8e, complication, or 
delay^ the complaints inade of it; and thatU\,these are the faults imputed to it, ' 
dte court peed not be remodelled (independently of considerations of expense, . 

which 1 am now-not speaking) on the ground of its beiug1ieeessariiy,‘or having 
been unilormly an evil. ^ 

14. Still, even if faults have been imputed to the exismg system which really 
am Dpt found in it,Phe new system of administration may be likely to woriy^tter, 
or, at least, as well. The principal advantage expected from the change, xresldes ^ 
the correction of those imputed evils of dtday, intricacy, and formality which I . 
have already spoken of, appears to be the introduction of the Malay language into 
the pruceetiings of the court. To this, both the Governor-general, in paragraphs 
413, 14, 15, and Lord William Hentinck, in the passage there referred lo, attach 
high jmpdttance. The arguments in favor of this change ave very forcibly stated, , 
but tney do not, 1 think, apply so completely us tliey arc supposed to tha s^tate of ' 
the Straits settlements. As far as 1 am aware, the necessity of interpretation 
would not be nearly so complethiy done away, and the })roceeiiinjgs idiopted would , 
not be made so generally intelligible, as ilie CJovcrnor-general imagines. At 
Singapore especially, #here Chinese are continually flM'king in, a large ftortiunof 
Chinese do not understand Malay at alb and th(-rc b often dilHcnlty even in two- 
curing Chittese interpretation, from tlie variety of dialects of that language.”^ The 
Chuliah.s ogain, a large and very litigious portion of the pt ople, and at Penang 
an important one, seldom slay more thsito a few years in the country > oltcn only 
one or two seasons; live very much among themselves, and speak little except 
their own language. Although, therefore, it is perfectly true ^at most foreign resi¬ 
dents find it necessary to acquire the Malay language moraibr less," the acquire* 
ments of a very lafge (mrtiun of them are very smiill, not enough to enal)ic them 
to give evidence or understand proceedings in that language, except very imper¬ 
fectly, and yet, perliiqw, in many instances sufficient to enable them to do so in 
some degree, end thus to allow the proceedings to lie conducted in a language ill 
understood and inaccurately spoken. Interpretation is uniloubtl^ly a great evil, 
but where the choice is between interpretation and the forcing piilPfics to use a 
language which they speak wiUi diiHcuUy, I have always found the former the less 
inconvenience. 


15. Th^e obsert^uions only apply to th« qpmation as it respects the suitors of 
the^cimrt; and bear only on the degree and amount of advantage supposed to be 
, obtained. But the question affects the judges also, and still more materially; they, ^ 
at least,ought to have a full and intimate knowledge of the language in which th^ 
are to receive evidence, to deliver th?ii’ judgments, add, 1 suppose, to record their 
proceedingSi ^^ow this can only be Meured by tbeir being lung resident among a 
Malay population; I ddobq indeed, eviim if that can he said to secure it. 1 doubt«- 
^ whether the inajmity of the govemwtent officers now iatiie Strips, although Ihcy 
have long resided thei;e, would- bqrlbdbd to have that degree of taiowledgc. Thc^ 
would all, probably,.|iin «ble to get oh, hut that ought' not to be enCugh; on this 
however ! wHl not div^ : pf the fanuUar knowledge of the koguago t>ecame more 
important, as the gbange^^^ make it, the require fatniliarity would 

I ^^hly be. obuin^f obtained by lenglti of residence, and 

obtain^ leisideece oommencis^ early.. For these pur- 

piqsea the, «eryie^ of thO.Btrhiti^^^oa if notmuali|%tacbed to that of Bengal, 

serving eonhisttog of three or fear young 
m^l^pi^on wd of a similqr^iamber ot knen 
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Afi^oliiihiiw 4 k tbiyir AppoiatmestB, for tbe difference nf koguage, toannen^And institutions would 
tetiider ioag-cwatinucd service in the. Straits no preparation-for service elsewhere. 

^ ‘ - It -is intendcii, I understand, from tbe Governor-genepals Miot^e, materially to 

^ reduce the emoluments of<the igovefttroent officers of the Straits; the higmst 

situations which can be reached ffiere will conseqaently be very small prizes rami 
compared with thosdl^ which all. t^ian officers look forward ar what they are 
likely ultimately lb attain; If, therefore, the service of the Straits ccUitTnues uomi- 
nall^istinct, it will be an'ineligiblo service, and command only candidates of an 
Jnferar description ; if it becomes a part of the Beogal service, the a^oiotmeats 
will be ineligible sppointmontx, and as such will be given to officers of little pro-, 
misc. All staUoQs must have their share of such appointments, but there would 
be great danger that the proposed plan wdald condemn the Stilts lo ati halii- 
tually inffirior administration. * 

ifi. Were it not for this danger 1 sbouUi not treat the proposed plan, or almost 
#her wbicli would secure the service of cornpeteiR and intelligent men, as 
inauiBcient for the due administration of justice in much the largest proportion 6f 
the cases arising in the Straits. With respect to them, it is not a queedon of the 
law of England, or any pther law; it is the law of all countries alike, that a man 
who receives goods wh%)i he has bougiit shall pay their price, and that the seller 
who received the price siiall deliver the goods ^#hat a borrd^w shall repay the 
ioan/Uld thnt a person who injutx's anotberV property shall make good the 
damage. The bulk of the business ofthe^court in the Straits consists in enforcing 
ihes^c rights; and this may be sufficiently done by any person of sound sense and 
discriminating understanding, though the habits of a particular profession may 
give some degree of peculiar facility or unfitness (for both are occasionally imputed) 
for judging of Evidence. ^ . 

j 7* The mere local transactions of the Straits are generally of the character 
abovcidentioned, and this just as much with respect to Eurojieans as to others, 
indeed the nm.st diflicult niid complicated cases in point of evidence have gene« 
rally arisen at Penang, where the earlier occupation of the island has given more 
opportunity for the creation of complicated family relations, and doubtful and 
imperfect derivative titles. It was partly from tl>e accident of rny visiting Penang 
lirst, partly at the suggestion of the officers of the government who wished me to 
have my own house, wliere they had no public buildings available for my occupa¬ 
tion, and wpuhl therefore liave had to inebr expense in procuring me accommoda¬ 
tion if 1 cxnly visited that place on circiui, that 1 fixed iny principal residence 
there; hut 1 felt fully convinced afterwards, that partly from the considerations 
I have mentioned, jprtly for temporaly and occasional reasons, which it is not 
necessary to discuss, it was the place in which it was most desirable, for the gene¬ 
ral aduiiiiistration of justice in tiie Straits, that 1 should spend the longest time. 
And the same would, I apprelieod, be tfie case with my successors to the present 
linu*. Had I considcred the services of the recorder desirable, as is suggested 
with roft rence chkfl}^ to the Kuropean portion of the populatioit, of course Singa¬ 
pore ought to have been my principal residence ; but I entirely deny the existence 
of any such reason : as Europeaiib I never considered them entitled to any 
preference. 

i8. I hc (Kiciiliar importance having a professional judge in t|)e Straits, 
arises in my jurlgment out of the (xmituerrial character of the settlements there, 
and tlie resort thiihrr of loreigners of ail nations. An erroneous decision on the 
regultuity or irregularity of the presentment of a hill of exchange^ or the suffi- 
• icncy of the notice of its dishonour, would compel a merdiant to make payment 
at Singapore which ho ought to be able to recover from the next party to the bill 
London, lint would not, because they would require real regularity. This U a 
case not unlikely^ to aris9; a Company’s servant unconnected with/mereatUile ^ 
business would probably draw his notions of it .Very mucii from the jprtsctace of 
the place wiiere he lived.; * At Singapore this practice is very lax^ so nltydfa so that 
an nitcmpi was once made before me to establish ** a custom of Singapore,” lo 
tmnsact ordinary mcreoj^tile, business in an irregolar manner; of course 1 did Hot 
recogui'/.c; any such custorf, or treat men who had received their mercantile educa^^ 
lion in (heat Brituin or lt)dia> as entitled to rdievt^bemselves from Ihe ordinary 
restraints of ibp regular cotfBuct of business, bv setting up any laX oT^ so 

recent iiufoduction. Nor (though some of the passages wHehred to* by- the 
Governor-general in the 407tU para, aeem to show that appointed ander 

more favourable drcumsiances than they would be on t)m 
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... No,'ii. 

he viMidy enoogb to digj^se whli die ni^a of lew in .cese wheie ^ey d^ooo^t Aholwl iing d 
it wexpedieot to apply them) do I suppose that itiy o(Wfpro%wonai * 5 

H'oold have .ellaved oi such a cuatom^ehumed exiweaaly^as aQ..exoe{idmi<£Kim the ■ 
wdinaTy ndes of law, but he might vmr easily fancy that the furadiiee olilhe>tda«e 
whem beiiaed was dte mi ** UBa|[B and custom ’* of merchants idl owv 
and the consequence mig^t be such as t have already adverted to* . >' '* 

19. This IS only an instance ; and negotiable ioshnmeats are teem liktdty 


m 


siniilardifficidties. might arise on'a variety crfother mercantile contracts ahd^iieca* - 
ritiea Tlw law of insurance, for example, is one of constdecajide totrioacy, and 
th^ are agents in the Straits for several insurance com|)anies, and so msurances 
probably are effected except by them* but in these cases the parties rt^^y 
ested will generally be resident at a distance, and will construe tlMdr,.coofflu;ts nod 
estinntte tbeir liabilities according to the ordinary aod legal understandiug bn such 
subjects. ^ "Hf- 

"uo. There remmns another class of cases of less freouent occurrence, but in 
which the mnsequences of an erroneous decision might W vet more important. 

I refer to those io which international rights might come in. ipiestion, or naCiooal 
interests anight be involved. A case occurred jiist b^rdf^eft tite Straits, and 
was adjudicated on by nr^ succassot, Sir Edward Gambier, ia wbiaPthesalragobf< 
the cargo of an American ship, or father a claim in the nature of salvage^..tiil the' 
matter of dispute. The circumstances were very peculiar, and it is not necessary to 
enter into any detail of them; but it was a case full of difficulty, and one whic^ in > 
the event of any decision decidedly illegal/ might not improbably liave become the 
subject of controversy on the part, not of any private individual only, bdt of the 
American government. Tlie court in the Straits is now about to mceive Admi* 
ralty jurisdiction, a change most desirable in itself, but which is likely tq toad to 
the more frequent occurrence of questions involving similar considerations and 
open to similar consequences, ■ « 

•21. 1 do not advert to these circumstances as fumiaTiiag any decisive argumetit 
against the proposed change, but tbeir existence introduces additional difficulty 
into the subject, and gives at least a much better reason tor the institudon and 
continuance of the court as it has existed, than that assumed, of its being useful 
only for the sake of the few European inhabitants. It is necessary, therefore, as it 
ap|>cars to me, to stale them, for the purpose of putting the question on its true 
grounds, whatever may be its decision when it is so placed. 

22 . 'i'his result probably ought very much to depend on the efficiency of the 
projected schenie of appeal. And 1 would not treat this as dbcidedly insofficionl, 
though tlierc are many inconveniences attending any plan which relies on appeal to 
correct the deficiencies of an ill-constituted court of original jurisdiction. If the 
court of appeal act principally as a court of error, it will;|aave much of inadequate 
and unskilful decision ultcorreoted, ior.it must assume the propriety of everything 
which is nul^ascertained to be wrong if on the ofher hanri it acts more strictly a» 
a court of ap|)eal,and rehears alt matters where the parties are dis.satisfied with the 
decisions, there is the danger, especially if the original administration is unsatis¬ 
factory, that aimosf all cases where'there is a possibility of doubt, and where the 
party is not prevented by poverty, will untl|trgp the delay and expense of two 
trials. These are evils not cquailv attaching to the present system, whore tue 
absence of the recorder from a particular settlement has been much compensated 
by Uic opportunity of coosultatioQ in the earliest stages of a cause, or previous to 
its final decirion; foe such, however mischievous the opinion of a (irofessional 
judge may have, been eoJMtdered, was tlie very fre<|oent practice. 

33. .Still I do not coosidcc this plan of appeal us decidedly insufficient, though 
.I cannotseein. it -any improvement, except upon the^score of^expense; but to 
make it at (dl.«fficle»tt, it would be necessary, i think,'looking to the amount of 
business likely to be brought before the appellate jutlgc, and eiqiecially to die 
very fluctuating eltaraclnr of the popuhuion, which makes delay in the final admi¬ 
nistration of justice peeuliariy Wble to gmouot to a.deqtal of it altogether, that 
there shoijdd not be iew tbUajtwo of these circuits of appeal in the year, and this 
leads to important C 04 mdamli||to>.a 8 . to the best mode of carrying the plan into 
effi^ if ^it be decided to a|pjpllt.;f :' 

.!84. Jlot before discusnn^these, I most advert to one. passage o^the (xovernor- 
||oil<l(|d'» j|itaut^ founded op iufcuriniptioik wbidi 1 okonot miactly call inaccurate, 
mtt ceiiaiidy does not leaff tb^ vei^ to^^ I refer to tli© 
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observation in tbe 451 at paragraph, ‘‘that the Gerta^;i]a^^^lenc^ cif,a.fa'ofe«j^>onai 
judge once a year will reall^ be more than any one aettlmeat hae had under the 
present wysteriu” This is founded on a statement of Mr* that from 

Octolicr 1S24 fo February 1833, a period of eight years and feiiir months* tbe setr 
tleinents have had the bf^nefit of a recori^erV presence far only two jrears. I have 
already said that this mformation is not inaccurate. I proceed ^ that like 
all other averages deduced from a picked season, it cannot be de|%i|ded on for 
any trustworthy result. " In this particular instance the general principle I have 
stated, applies with rather singular force; the period selected extends from tbe 
death ol* »Sir Francis Bayly to my own assumption of office in foe Straits, two dafoa 
whicli iliere could be no reason for choosing, except that th^ included the most of 
vacancy, and excluded th# most of fulnessfof the office of recorder which canW 
be attaidfed ; neither dale bad anything dse to fix it as a boundary. The circum¬ 
stances of the time also were^very peculiar.. Owing to negrigeuce in ^ome office 
at hipine, the charter under wdiicb Sir John Claridge derived his authority did not 
reach the Straits till more than a year after liis arrivarthere; during that period 
Sir John Claridge ofifcred his services, and they were generally acceptiod, as a sort 
of assessor to the lay judges of die court; during this time foe judgments were of 
course, in form, tfie .flrdginents of the lay judges, and there was not th^ ^presence 
of a recorder,^ and tlie lay Judges performed thci^whole^ judicial busmeaa wilhpiit 
the assistance of a “ profession^ Judge,” but not so completely without profes¬ 
sional assistance as to allow that {)eriod to be fairly reckoned into the accoant of 
vacancy. After a time the unhappy diflTerencea between Mr. Fullerton and Sir 
John Claridge occasioned the recall of the latter to England, to meet the inquiries 
which t^ok jdace; and thus for two years and a half there was the absence of the 
recorder without tbe vacancy of his office; and at foe end of that time the 
recorder appointed had to jirocced from England to Penang. The circumstances 
arc t(X) peculiar to render tlic long intermissions in question of luucli importance 
in estiinuliiij^ the jwobablc average of vacant periods; 1 do not of course mean 
that tin’s interval ought to be excluded in forming any average, though the parti¬ 
culars I have referred to might prevent a mere numerical average ironi being ot 
any very great value; but certainly it ought not to be taken as the whole cx{>eri.- 
ence from which the average is to be derived, especially where the inforiuuut must 
probably have rcmcmberecT, and certainly might have known, that Irom the first 
opening of the court in 1807 to the date at which tbe period he has chosen com- 
mcnci s, was no less than 17 years, during which the office of recorder wras vacant 
only lor very bhorl intermissions between the departure of one judge and llie 
arrival of his successor, and probably for not more than a year in all, and where, 
from tile duti' ut which his period closes to the present time, he must certainly 
have known that the office has not been a single day vacant. 

25. "Ihis is perhaps ll]ie most convenient plaice for noticing also an observation 
contuinccl in the lullow ing (the 4;5i2d) paragraptii: that?' the proposed judge of 
appeal, though he will he a stranger to the*Straits, will be little a)or<2 so than the 
recorder has hitherto been. It is certainly true that of late the recorder has nnver 
been more than a very limited time in’tiie Straits ; it was not formerly so to the 
game extent, for Sir Edmund Stanley served at Penang fur eight years before hjs 
removal to Mailras, ^nd Sir Ralph Rice for nearly seven before he went to 
Bombay. The evil, however, of late has been a very great one, but it is one not 
necessarily incidental to the system ; it would cease to exist if tbo aystem of trans¬ 
lation were abolisiicd, and there is no good reason for ijta contintiance, for the 
Straits furnish very little of an apprenticeship for foe continent of India. 

'This is no new opinion taken up in answer to the argument suggested; it is 
which Sir John Cliiridgo expressed most decidt;dly di|sring bis tenure of office* and 
which I stilted myself, as strongly us I could* to Lprd Glenelg, while jt was in foe 
Straits, and when 1 . had' no cxpeclatioti of b^ng removed from foough, 

in fact, my appointment Ho Calcutta took pUcP about the smne >.tuqe l;h^ I 
dispatched iny opinion against such changes; I have,^tbei^fpre^ 
rigiit than usual to coi^emp asvsiem of which 1 have myself 

2 (). hut to return to the consiHeratiun of the projected pl^iiof 1 have 

already stated my reasons for thinking that tberenpught not jfoi ]k)W two 

circuits in the jear; reasons, it will be observed, Wmeh^o 
parison of the‘prop<ised and existing system, but on ifie actoalW 
of business. It is impo^bibte. to esiiinate with any corrcfClwM timia 

necessary for each circuit, bu# 1 do not itnagine foul thre^mostha 

commen(D€^nt 
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cOQMiHaicemcQt'of tlie !>e 4tt exii(^rated tdt^tnre* whea due BHowuiice.>Ab«^iw 

i» mBdefori^lenrgth of theVdjFRj^und tHe slownetw wtfa wbicb i|ny new eystem 
wo(lc« at first; nor^^I the titoe 1^ much shorter^ afierwarda, Ir™***- 

uBlett the iocid Hi funotinas bettor tbao I ventU)|!0:.tQ sutici- ———■ 

r ite that it wouid, the reduced md unfavourable ciilumstsnces to Which 
have alret^y referWid." Ifooe of our Vacatitaas here are solonfi as this j aod djus 
two longest; Khieh are fixed to the |Wrtods much moat convenmut for the adS- 
niatratien of justice hete, eototneoce at thO interval Of leas than fmir' montbt frOcti: 
eacli odier; and,would not tberefore coreespOnd to convenient tiroes for tte fixing 
dp two eirmihii;' vyic'b ou^t to divide tliO' yedr' as equally as jpossible. ' On both 
a^unts eoohl hot be sent from Ci^ttA fot ^ic coiiiplote and adequate 

^Spatcfa ortho bosihsse r^uired to*be tfahaacted, uTtbnui leaving thi{|Calcutlia 
Bench for a very uuhterhil ^rtion <rf the bnstesf times of the year, in the worSt of 
all conditions we the administration of justice, Tor jsuch I consider a beqeh clf 
twojud^S; many pOfwns think a single judge preforahie to a bench, though |P%on- 
fess I ^ rat conOur ht the opinion. But no one, 1 beljilBve, seriously doubts that 
a bench or two Judges is tire worst possible arrangement. Sir James Mackinpjsh, 
indeed, during his tenure of office at Bombay, was anxio^ to have a colleague; 
but Iberh were maUy circumstiinccs in his character which wouldJaake him wish 
for divided labour and divided dtepoiisibility; and his only reaSoh^or wishing foir 
a siqg^ colleague was probably the feeling that be could expect no success in; 
asking for more* With this exception, I believe no one has ever treated such a 
constitution of a court as in itself eligible. •» , , 

iw. Such However, practically, though not acconliiig to thdr charters, is the 
couMitution of the courts at Madras and Bomlray ; and there is one vety iropor*, 
taut reason for not furtfeer reducing their cstabiisliments, that without any provi¬ 
sion for the tenofmrary administration of justice durlug illness or upomd^'ath, it 
would be dangerous t6 leave any court provided only wflh a single judge. But 
though the risk avoided is a sufficient reason in this country, and at this distance 
from England, for preferring a court of two judges to a court of one, there is 
nothing but evil in reducing a court of three judges to a court of two ; and it is 
to me u Very serious objection to the plan of H{>penl projrosed, that it would, tf un¬ 
modified, have that ofieration during a material portion of the year at Culerttta: 
tlie judges, who would get a pleasant and healtliy expedition, would be the only 
gainers. 

28. The plan seems, however, to admit of an easy roodiiicatioq. If there were 
at any one of tire presidencies where it wa^ thought most desirable to make the 
addition, an extra judge, and the judges of that presidency were authorised to 
supply any occasional vacancies whenever they occuraed, there would he the 
means of providing for these circuUI^I and also of tncetiugall temporary cxigcncios. 

It would tlicn be unQiCc^sary to have more than *one jrage at .Madras and Boni- 
bay, if the addilfonal judge’wM stationed at Calcutta; of if it were thought more 
eligible to statkm him at Madras or Bornbav, the same prpvi.siuus would Itc soffi- 
dent, vritb only the addition of a pow er tP die Calcutta judges to make these cir- ^ 
cuifa in the Straits, in the event of a vacancy, or the pefuiancnt illness of a judge 
at tho other {iresidencies, so that the additional judge for a time was obliged to be 
atatronory. manner the bench of Calcutta migiit stilt sometimes be 

reduced fotiN) judges only, imt it would only be an occasional iuconvenieuce on 
the }dan proposed; tt is a continually recurring incident of the system. Berhafiii, 
however, on tbi# account, and still more front the cuhsideraiiona. stated by the 
Governop^geachd in the 447th para, pf bis minute, Caiemta would be the moat 
ceoVenieot fihfoo for the additional judgie to be stationed at. 

20 . ‘Kf tra proposed attentions take place, I cannot but think tluat this modifi¬ 
cation'^df the poraaed fdaai would improve the ccmstitiitkm of the court* at Madras 
and Bqmbuy, axid li would produce wme reduction of expense also. It may ap- 
jpeor that the^nifte might be«8uffictent also for Calcnttai4 the presence 

0 f 4 i smg^ softeniihtfoml^ judge, hoifever, would not be enough to provide for’all 
cOntfogOucies, which foe j^nehce ofa foh bench in Gaicuita furnishes foe means 
of fofotifig- id ciata^: df' Oh ilw contrary, if there were Only Jour 

Jidgbt^foe Sopreme death or fiertfianeot iltiiess of one of 

thle^iiOdid Vfoder tho ofoers necessary all the year at their own 

for there 18'b^oesa requiriag immediate dispatch ait the year round, 
for eircnits.'tn the Straits ||^ld entirely fail. And even 
conktdemitioif, foe busiuexs ortho court in Calcutta is more 
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AU^lifrhiiig the in point of labour, and more important in point of amount^ than it wonid be safe 
RcwirderV Court or satisfactory to leave permanently in the hands of a single judge, liable to all 
111 the Straits. accidents and difiqualificiitkms of an Indian climate^ and with no poweF of 

redressing his errors or cmiisakins except by the tedious and expensive process of 
an appeal in Engladd, Where'even that remedy exists, a singlefy^e at Calciitla 
would find it hardly jwssfWe, at any period^f the year, to secure td himself three 
days consecutively of intermission from his duties of attendance ift court or at ebam- 
hers: the consideration and examination of authorities, accounts, and documents, 
out of court, 1 do not speak of. This is a statement whicli will, perhaps,*^ harclh' 
be anticipated, but the duties which are easily divided among several, would ml 
have to he performed by one. As it is, without speaking of tlie public buj^ffiess 
of the term and sittings, which is not likely to be overlooked, during the periods of 
vacation, one judge sits twice a wt'ck regularly in chambers, and, on an average, 
rather more than once a forUngitt in the Insolvent Court. The business of cham> 
l)er« occnsionally includes very heavy and important equity motions. The business 
of the Insolvent Court has hrcoine in this place (not at Madras Or Bombay, where 
they have happily hcen exempt from the great failures tvhicb have occurred here 
since llic passing of the InsoKcnt law), one of the most important occupations of 
the court. The Insolvent (Jourt, indeed, is in substance much more a Court of 
Bankruptcy than a mere Insolvent Court in the En^ish notion of such an esta¬ 
blishment, and here it has unfortunately had to deal with several of the largest 
failures which ever took place in the commercial world, and w^hich have led, And 
are. still leading, to investigations of unusual complexity and importance. Thfe 
business in cliarnbers and in the Insolvent Court is not interruptod the sessions 
,of oyeiv aiid terminer, for otle judge sits to dispatch it while another is engaged 
on the criminal side of tin* court. But ^vere there only oite judge here, either the 
civil l)us^ne^s now dispatched during the criminal sittings must be postponed till 
their close, and added to the engagements of the rest of the vacation, or, which 
would be mote convenient to everybody, except jurors and witnesses, there must 
he occasional intermissions of the criminm sessions to allow* the dispatch of other 
business, and the sessions of oyer and terminer would thus be prolonged. In 
either case there would be entailed on a single judge a degree of lalxmr, when 
combined with his necessary occu{>atiou out of court on court business, which 
could not safely he imposed on any one, without thA opportunity Which other func¬ 
tionaries whose lahoura are nearly unremitting possess, of temporary ahd occasional 
relief by the substitution of an acitng ofHcer in case of temporary disqualification ; 
the additional judge indeed,wlien not necessarily employed elsewhere, might occa¬ 
sionally inlerchauge duties with the Judge of Calcutta; but this woulciiie underi- 
rable unless nt^iulered necessary by circumstances, from the im[yossihility of finding 
any period when the approaching bu.stness was not so closelv connected with that 
which had preceded as to render it very expedient that the same judge should 
dispatch it. 

30. It will he observed, that tlic above proposal nearly coincides with that 

suggested, on different reasons, by the Cuicatta civil finance committee, in the jtli 
paragraph of their letter to llie (iovernor-generul in Council, of 28th Jube 1830, 
as printed in the (ieueral Apja ndix to the Report Of the Select ^rnmittee of the 
House o( Commons on tlu^ AtVuirs of the East India Company1832. It is 
partly on llieir authority, partly from the practice of not filling the third seat at 
Madras and Ihunhay, and not from any personal knowledge, that I infer thar the 
administration of justice there would not require the presence of the full court, 
which 1 think necessary to be retained at Calcutta, and which the finance com¬ 
mittee did not propose to abolish there. But on these matters, connected with 
other localities, 1 wi.^h rattier to be considered as iflfering suggf3stions, than, cx- 
l>ressing any decided opinion, exce|)t that of the preference of one judge to two 
only. ^ 

31. I have »ow closed all the observations which I |»copo&c to make on the 

plan suggested, treating it as a measure of actual improvement. If ahi light in the 
apprehensions 1 cnieMftin uitli respect to the constitution and efficiency df the 
proposed courts bl original jurisdiction, I confess I cannot liut fear that the general 
effect of' the change would be that of retrogression*; even if these apprehensions 
are exaggerated, still I can see nothing of advance. ^ 

32. On the other hand, 1 do not see, e.vccpt on the ground of those' Apprehen¬ 
sions, any reason to suppose the propi^etl system woull not, «*ith the modtfi* 
cation I have suggested us to the provisions tor appeal, secute a very sufficient '' 

administrtiition 
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adl&inisbratioo of ju^ice. ]f the origtoal court proved rtMiliy a bud one, noamteai 
would remedy the evil et tdl com^eteTy; if it were merdy less goo^ than might be 
desired, the remedy might Wsumcient, and the general system very toieraliie in its 
operation i if this were poondered to be its nature, the questloi} of ceonoiny would 
very iairiy coofe: i»n>. tW^nceount. 

33. 1 fear, however, ^at the amout^of saving to he expected trom the proposed 
change, is overrated. Coosiderabte rrauctions in the salary of the lay judges are 
'said, to be intended, and a reduction of 18,000 rupees in the expenses of the court 
to be thus rendered possilde even in the present system. It is said, also, in para* 
graph 455, to be possible to save a* sum of 27,450 ru^cs at some future time, 
without the abolition of the court. 'I^e partieuiars oi- these reductions are not 
stated, and I have no means of judj^ng of their feasioilitv or eligibility; but if 
they can be made without rendering ttie court inefficient, tfiey ought of course by 
degrees to. be so,. If made, they reduce the real saving which is now estimated at 
93,630 rupees to the hum of 66,170 rupees, a considerable and igtportant sum, 
though hardly large enough to form a very material artioltt,of char|^ on the genernt 
revenuea.of India, which it is the object to protect; but even this saving must, 1 
think, be materiaUy reduced. 1 cannot enter into detail on this subject, though 
1 much doubt whether the actual expenditure of the new court would not be greater 
than tbe estimate made of it,ninles8 efficiency were completely sacrificed to econo* 
my. In particular, 1 very mucli qaestion whether tbe services of competant derks, 
considering the variety and extent of tbe duties imposed on them, that they are to be 
interpreters, translators, and accountants, as well as to (rerform the ordinary duties 
of clerks, could be secured for the aalaries assigned them; but us 1 can assign no 
numerical amount to any increase which may become >|iece88ary on this score#l will 
not include it in my obsarvations. 

34. Bat at all events, if 1 am right in thinking two circuits necessary, #the ex¬ 
pense pf a second circuit will have to be added to the expense of the proposed new 
court, end deducted from the amount of ttving, which will therelbre,'according to 
the estimate of tbe 453d paragraph, be reSuced by 1 o,oou rupees. 

35. It will also be reduced by a material diniinudon of the expense attributed 
to the existing court. It is true, as tbe Governor-general observes in a note on tite 
429111 paragraph, that tlie circoit expenses of the court have been underrated ; they 
have been so even more than appears there, for I went twodreuits in the “ Clive, 
with the exception of the voyage from Malacca to Penang on the second of them, 
which was performed in another vessel, the “ ClivlF* being dispatched on a different 
service; this more than counterbalances a circumstance which is not worth men¬ 
tioning, extfpt inasmuch as it furnishes some evidence of the bias imputable to ail 
informatioi^eceived on these subjects, namely, that the vessels taken up for the 
conveyance of tlie recorder, were always used during his stay at tbe places he 
visited, in the transaction of other government business, the transfiort of troofis, 
tbe removal of commissariat stores, &c. &c., but that the whole amount of the 
hire of the vessel has been, I believe, uniformly charged to the debt of the court, 
without any allowance for the expenses thus incidentally avoided; a smaller instance 
of the same kind may be found in the charging against the court the whole rent of 
what is called the court bouse at Singapore, though it contained also a very large 
portion of tbe government offices. 

36. These circumstances, however, arc immaterial to the present question. 
The latter charge is not included among those which the Governor-general attri¬ 
butes peculiaily to tbe existence of the recorder’s court, llie former is one which 
for the future, and wc are consider^g prospective savings only, ought to be 
altogether omitted, Tbe Governor-general, in a note to the 453d paragraph, 
reduces the estimfUe formed by Mr. Bonham of tiic cost of the proposed court, 
by disallowing anything for t^ expense of conveyance in the Straits, because 
there is a steamer stationed there. The same expense must be disallowed, for tbe 
same reason, in any piospwtive estimate of the charges*of continuing the present 
system; and thecooscqufeoce is, that the sum of 11,702 rupees, the sum charged 
for cticuit expenses on the accounts as they are now framed, omitting tbe items 
for battaend enntrogendeo,, wbtdi would remda unafifet^, and which are not 
rednoed by tiui circumstance tbAt some of -tbe voyages were performed on board 
the Clive, must be deducted from the estimated expenses of the court as it cxist.s, 
and consequently from the wtipipated saving. This saving, therefore, would he 
redifoed by tbrae tao svtns of 1O«0OO and. 11,702 rufves, aud would finally amount 

.Thedifierenct between this sum and that stated in the Governor* 
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general's Minute, may not very materially affect the birtJf jtatemeat 

relied on is, it seems to me, erroneous to tiiis extent, it is at least deairable to 
correct it. . . 

37. There might appear to be another ground of reducing the estimated saving, 

for if the present system of procedure is expensive, any improveme^which reduc^ 
that ex|Kmditure, would reduce the receipt of tbecour^ and tbeomiina apparently 
increase its expenses. J have already, heaver, explained the groucida:,im which 
1 am of opinion, that no material diminution of expense could i>e expectCMl, except 
hy tlio abolition of the per-centages which I have explained. Nor is it in any 
case very material, as the Governor-general has made no allowance for these fees 
in his estimates; and has,It think, correctly omitted them botli for the reason 
stated in tlie 434th paragtaplj, and also bec&use, even if they were considered at all 
to diminish the pressure on tlie government, they still form part of die coat of the 
court, although when separately treated, they throw part of that cost upon iiie 
suitors* They do not, therefore, affect the question, bow great is the total deh* 
eiency of Straits revenue, though they w ould alter the proportion of tliat deficiency 
atirihiitable to the court; nor do they vary tlie diapfqiortioii said to exist between 
the cost of tile court, and the pecuniary imfxirtauce of the business dispatched 
by it. . , 

38. This is undoubtedly great, as it always must^^be where a small community 
has institutions, not insidhcient for a large one. 1 liave already stated die reasons 
which in this case make such establishments desirable, unless the price paid for 
tluiin IS too large i'or the benefit. Nothing that 1 am about to say will probabiy 
very umteriully vary the elements for tiie determination of that question; but at 
presegt'these statements of fgets would in some respects mislead, and it is therefore 
di*sirai)le to Correct them. I refer to the statement made of the whole amount of 
property litigated at the three settlements, which is said to have been no more 
dian 93,35.1 rupees yearly, when proper allowances are made for the effects of 
the closure of the court. This result is attained by assuming that the whole of 
tlie business, which would have occurrOT during years of the closure, remained for 
dispatch to the two following years. 

39. Notliing can be more unlike the real state of the case, when the court was 
closed; it was the current opinion, an opinion 1 believe arising very much from 
the expectatious professed by officers of the government, that it would never be 
reopened. It was, I suppose, imagined that, at some period or other, some 
provisions would be made for so||e administratton of justice; but their nature, and 
the tim^ when they might be exjfiected, were all uncertain. The only tiling tliat 
the officers of government seemed sure of on that, and on every sabseq^^t occasion 
of an expected vacancy, was that no other recorders w^ould ever he sent out. And 
this, according to the opinion entertained by the same functionaries of the effect 
of the change made in the constitution of the Straits government, involved an 
absolute cesser, or intermission of justice, till some entirely new provisions were 
made for its administration. The consequence w'as (a consequence natural every^ 
where, but especially where, from the continual fiuctuations of the pofiulatioa, 
delay of justice most peculiarly corresponded to its denial), that everything was 
scuttled by arbitration or compromise, and compromise often on the most inadequate 
terms, because anything w as preferable to nothing; and the practical result was, 
that when 1 arrived in tiie Straits in February 1833, 1 found no heavy arrear of 
business awaiting me, as 1 had expected; a very few causes indeed there were, 
but not 1 believe enough to make the amount decided on in my first yeat 
luateriully, if at all, exceed the average of those which followed it. It is indeed 
true that the court bitd been for several months reopened, but Mr. Ibbetson, who 
had dispatched a great deal of criminal business, had as &r as he could, postponed 
all civil business lor my arrival, yet the result was such as 1 have described. ^ 

40. The practice which I have mentioned, of disposing of many cases by oon^ 
cession and arrangement ^between the parties, moderated, if I inay use the term, 
by the judge, is also to be borne in mind on this subject These caees acenpied 
a large portion of the attention of the judge; but would not, from the manciar in 
which they were settled, be included in any return of tregidae btiuMm:- tt^ 
would not very materially affect the numerical results of any su^ initifii; for of 
course these qases were g^erally eff amall amount, bnt they am byjm means to 
be left out of view in considering tlie real utility and efficacy of ibe oourt 

41. There is another reason also this mere statement of the amount of 
perty adjudicated 00, conveys an inadequate Dotum of t^^utedous i^ 

4 I append 
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I afppudb^nd that it does not include the value of jproperty itt respect of which 
adfldaelstration or probate is gfraitted. This amount ofij^t nOt ta be reckoned 
equally with that of proper^ adversely litigated; hut siilf it forms a very material 
eienient ia the statement fte services rendered by the court, and it will become 
of yet more inpiponaiice, if dny measure of the nature of that to which 1 took the 
liberty of caltmg attention in my last kttcr should be adopted; but It is of StiU 
more cohsequentoto obbei^ tfiatanylnere pecuniary statement necessarily alto* 
gather omits the criininal proceedmgs of the court; under the circumstances of 
the Straits, pedin{^ most important and laborious functions.' The calendars 
of the Straits are very fluctuating, though more, pe;|jpiaps, from the uncertainty of 
the detection of crime than from any'^ery great variation in the amount of crime 
committed; but they are sometimes very heavy, especially with regard'to crimes 
against the peraon* I remember having held two siiccessive sessions of oyer und 
teitnitt^r at Penang, with none but trivial ofiences in tlie calendar, and on the 
second Occasion with only one of these; and then, after an interval of only three 
months, I found sist murders standing for trial, and, I think, five other cases whe?c 
a coroner's jury had found inquisitions of wilful murder, but no party had been 
apprehended. This is the heaviest list of offences I remember; but even on the 
two former occasions there were several similar inquisitions, though the cases for 
trial were as trifling as I have mentioned. 

42. Many of these latter observations may be of little importance with respect 
to the chief practical question, as to the alteration of the judicature ; but 1 ihougiu 
I should besr fulfil tbe purpose for which the Governor-generare Minute was 
communicated to me, if I supplied everything which occun-ed to me as necessary 
to a complete understanding of the existing system. I have already expressed my 
regret that the manner in which one set of facts only have been hitherto repre¬ 
sented* made it unavoidable for me to do little but detail the opposite. « ^ 

43. 1 am not uwsfl’e that 1 need further prolong this letter, exc^t by a few 
observations on the 431st and 428th par|graphs of the Minfitc; as tlfc? provisions 
recominended in the former of ihesc^arfs generally based on suggestions of my 
ow n, I need not notice them, except wliere something of e xplanation appe^ neces¬ 
sary, as tbe provisions would become important if the court is not eutirwy remo¬ 
delled ill the manner suggested. 

44. The first passage which calls for any observation is the second recommen¬ 
dation of the 421st paragraph. There can be no doubt ol' the cxpedieticy of 
getting rid of tlie provisions for summoning the ftcorder, &c., in the 33d page of 
the charter ; and it would, I think, be very expedient to provide more cleai% and 
distinctly fof the discharge of judicial duties by the lay judges at the settlements, 
w’here the recohler is not at the time present. I am myself, however, satisfied of the* 
legality of such proceed!ngs,^»hich I consider to be founded entirely on the provi¬ 
sion in tbe 13th page of the charter. When that provision was first introduced 
in the charter for Prince of Wales’ Island only, it was probably intended merely to 
meet cases of occasional exigency; as for instance, when the recorder was disabled 
by illness; yet there was neither his absence, nor tlie vacancy of his office to intro¬ 
duce the other provisions of the charter. When tiio same charier, with very 
few modifications, though many might have been bcneficiriHy introduced to suit 
the tdtered circumstaiicesr of the settlements, was granted to Prince of ^V"aIes' 
island, Singapore, and Malacca, this provision goiiied a wider operation^ and 
enabhfd the govOrmhent, which bad formerly only had the opportunity of remov¬ 
ing ^occaaionid difficulties, to remedy a permanent inconvenience. I acconlingly 
found the court in operation at all the settlements, and felt that it was not exceed- 
ing%s power, except indeed that tlie necessary preliminary of a regular atitbority 
by the Governor so to act, had been omitted. This, however, was supplied for 
the future ; and as ioVas ratification eonld supply the want of previous authoriiv, 
for tbe past also, and no one ever raised the question whether that ratification 
wxmkt be available. Tlie only difficulty chat 1 have fiearil suggestctl on this 
subject was, that it seemed eontrary to the notion of a single court that it should 
be hoidkig concurrent Btttings in differeiit places at the time, and tlmt oxk 
tbia groui^ an Act of PariiameiTl had been required in England, to enable the 
quaner sessions to hear appeals and criminal coses at tlie same time, in difl'erent 

'• TOtmtSv - The argument i# not vrithout force, and it might be#we)I in any 
future modification of tbe charter to defeat it, by a more express grant of llic 

' neixsssi^^ at least most convenieiit authority; but 1 tborught tbe provisioiis ot 

^ too decidedly concemplBted the occurrence of such proceedings to 

" 'JOO'*'’ ^ Cl 3 make 
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' 

mako me hesitate about upholdiog tbei^ even if 1 migbt^'lmve felt that was 
doubt enough to prevent me from recommending eoiirsei < M^rto 

unpractised. To procure its ebandanment on any gFon]idv^4Ue^il3f9.w 
have been to declare vf^id ati the proceedings bad under.it; ibis.of^icouine 
I could not do» without being Satisfied that they were bo> not my 

45. But while the proviaioiti of the i3tb page acquired adcHtioiial efficacy by 
the extension of the ftimctions of the court|ithose of the 33d page, foecame^^^ 
pictcly inapplicable, and liable to produce serious inconvenience* vThe pfovisiofis 
for summoning the recordeai^dinitted of being evaded by the practice whieb I 
advised, that the lay judges should make^no orders, and do no acts whatever, 
except in court. But there might have been 'great difficulty on cases of habeas 
corpus, had tuny oCciSrr? 87 'be<»u^ the power givafi^ to the Governor in the 13th 
page, could not enable him to disfyense widi an express provision of the charter. 
The truth is, that the section had been mciwly copied from the old into the new 
charter, without any consideratiem how it would Hf>pfy; and perbapa the same is 
the case with the provision of the, 55th page. This however mighv sometimes be 
convenient; a court might be convened by the Governor, or resident couoeiUor, in 
expectation of the recorder’s arrival; juries summoned and witnesses subpeenaed, 
even thougit the judge convening the court bad not, for want of the authorisation 
required in the 13th page, power to sit in it for any other purpose but to adjourn 
it; and it might occasionally be convenient for the dispatch of busiuess to do so. 
But the i*eal power of the lay judges to transact business, in the absence of the 
recorder^ rests, I apprehend, entirely on the provisions of page 13, and is not afiected 
by ilie other passages referred to. The whole charter is in many respects so ill- 
devised an instrumecd, as applied to the present jarisdicttou of ll>e court, tbatdiffi- 
cultic^ must always arise in considering it; but I apprehend the construction I 
have staled, to express the true constitution of the court. ^ 

46. I'he next suggestion (the third of the 421st para.) proceeds, I think, on a 

misconception of the nature of the dilficnlty T anticipated. I have never consi¬ 
dered the retention of the more names of gdvernment and resident councillor of 
any imjwtance; on the contrary, in almost the first case I decided hh recorder, I 
held that ihe closure of the comt on account of the discontinuance of those titles 
WHS illegal, and that as long as there continued to be one general head of the three 
setlle'ment.s, and a primripal local officer at each, tho.se gentlemen were tlie lay 
judges of the court, by whatever names of office they might be described. In 
deterinining thus, 1 appi'cbend that I only expressed the saute opinion as that en¬ 
tertained by the Court oL Directors, acting, doubtlctas, under legal advice, who, 
when they directed the resumption of the former titles of office for the purposes of 
the court, did it expressly lor the mere removal of doifbts, and witit an intimation 
that the court ought not to have liecn clcKsed. But questions of more difficulty 
might arise, if by ufiy change in the general system of administration there ceased 
to be officers filling situations at till of the same cliaracter as tliose conlemphited by 
the charter; anti 1 itnagined it possible tliat any alteration made might destroy 
the united character of the scttlenjcnts, and make each perfectly independent, ^nd 
€on’€S/#6ncrnig directly with Calcutta. If there had ;bus ceased to beany general 
head of the settlements, ir would become difficult or impossible io carry into effect 
the provisions of the charter, for there w ould be no one holding functions analogous 
to those of the governor. There would, therefoi^, not merely be a vacancy of the 
office of one of the judges, but there w ould be a permanent and fundameatal altera¬ 
tion in the constitution of the court; and my object tu drawing attention, to the 
subject WHS to point^ut this difficulty, and the^ doubt which might arise wbeiber 
u change of the system of government which .would involve these coodeqtieooes 
^^ ould even be legal, unless a corresponding alteration of Che chancr was obtained 
from the proper authorit^j^. I never contemplated the taking away judicial power 
fiom the local authorities; 1 vras only apprabeusive tliat an a posa^e ^evenl.c^er 
tiiey might lose It, untess care was taken to preserve it to them,. oCiolsb a ebmnge, 
f;unsitici c(l desirable t» itself, might fail of its effbet, because it iu^volve con¬ 
sequences which could liot he allowed/^ No such change, however, basbeeo made* 
or appears to be conteniplated, and the sugg^tious made with respect to it, tbere- 
fore, lose tluur importance, even if the wore generi|| and alterations 

advised should not be adopted. ' 

47. The fourth suggestion of the 4*^ 1st paragraph, ihe propriety of removing 
tlie exemption of the judges of the court from indictments for mi^emeanors, it 

. • ^ ■■ ■ one 
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one which occufred tt> meixi lookiof ^ittAgli the charier for the kst 
ciosieg my letter to Mr. Murd^o^ 1 thsrew it oat for emetdentiloii without ia- 
' teocKiig pankiilarly to momixiei^ it* though 1 can soe no good reaaon againat its 
adaption. 1 imve reasOo^.bowmreiv to know that the reoomiWG^adan^^ given 
.greet disph||ptiie to aoiM ^ tiie ky jndgea of tfaeeourtt and it may perh^ be a 
question wlmb{^r the ebange ia of sufficieni^ importance to make ti detii^O io 
enforce it where theie fei&iga eaiet There is a aimilar exemption heren by sCalute^ 
c^foe membm^thegoveriiinenti and ae iafoe Stiaits the momberaof thegovern* 
inent were the jodgea ^ the court, this wiU probably explain the provicioiH and 
might render Hpr^r» at least while there exUted^an independent govoirAmcnt In 
Uiose setdementd* ^ 

llie soitKedtion of the 4SlBtfe paragraph, a bankrupt or insolvent law is 
pcrlmps reqaivech is one of great impor^ncof 

is more wanted^ The amount of property which it would preserve to creditors' 
weulcih 1 belieae> be vei^ considerable, and the quantity of fraud Hhich it would 
check very great; bat it Wiauld add very materiatty to the amount of that kind of 
bosiness which 1 have referred to as fumisliing the principal reaimn for continuing 
a professional judge in the Straits, bosiness araing'out of commercial engai^mcuts 
contracted with parties at a distance. These engagements, indeed, n<^fv exist, and 
it may seem to make little difference whether they arc the subject of inquiry by 
the court in its ordinary jurisdiction, or uodcr special powers given to it up0ii cases 
of insolvency. But this is not tfaecase* In very many instances where the affairs of 
a party become entWrassed, the creditors on the spot have so tpuch gn^ter facility 
of enforcing their datms, that they sweep away everything; and by tlie time that 
the creditor at a distance becomes aware of the necessity of vindicatiug^fars rights, 
he becomes aware also that he could gain no practical^advantagi^ by doing so; 
when this a as reserved to him in tlie shape of a dividend rateably with other 
creditors,diis claim would be advanced, as it is, it sleeps. * 

49, 1 have now finished the observations I feel it necesiary to mike; for where 
I hat^e already expressed my c^nion in the letter referred to, 1 do not feel it iicces* 
sary to restate it, except in cases where it requji*es to be in any degree explained 
or quaiihed. But I may perhaps be allowed to mention, with referctlib to 4U2d 
flbragraph of the Clovenioi>^iicrars Minute, the circumstances of two of the cases 
to whicn 1 referred, as furntshing some reason for my thinking that some of the 
reductions made did ready offend against the principles which his Lordship recog¬ 
nises as tiilly as myself, and did not fall within the exception which he makes as 
to places whoso emoluments have long been notoriously extravagant and unsuit¬ 
able ; one of them was u reduction from 64 to 60 rupi^es a montii, a change so small, 
that the only substantial effect would l>c the introduction of that feeling of inse¬ 
curity which we agree in 'deprecating. The other, to which I most particularly* 
referred in my letter to Mr. Miitcliison, was not a slight reduction as far as the 
individual was concerned. I there stated it as the reduction of more than Jialf a 
salary, after 25 years' service; I believe the reduction was to 130 ru|iees liotn 52. 
Now both these officers were interpreters, both therefore, even on their original 
salaries, receiving less than the amount assigned to interpreters by the Qaveraor- 
general in iiis sciieme of expenditure for the new judicial establishments; neither 
^ei'efore fall within the exception of persons receiving extravagant emolunifuits. 
1 mention these as the extreme cases of severe and ot trivial reductions. Many 
other of the reductions made might fail between them, but of these 1 have Ics 
diStiiietrecollection; nor should I many case feci it necessary to detail them, as 
my priBcipal object in now adverting to the subject is merely to show the real 
nature of those casea where my observations or interforonce had most peculiarly 
that character of advocacy of particular loterestb, which may, from the circum¬ 
stances 1 have already referred to, perhaps be attributed to the present letter. ^ 

50. I have now in conclusion, to request you to lay the abo ve observations 

before the Govemor«ge&eral in Council, in combiil^atiou with my letter of the 
17th July, they fbmSsh all the ioformatioa and stiggestions 1 can offer on the very 
important subjects f^hia Lorddiip’B Minute. « 

: ^ 4 1 l»ve, &c. 

A&pore,i6Sept.l8|^. (signed) S. I/. Malkin. 
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Miwute by the Honourable If; Shakespeart dated 27tb SeplieBlbe^ 1837. 


Sir u. Maikin'K The passing of the late Act 00 the aucccssion to landed propi^ ib, the Streita 
lettm on thu lie- has dis|x>scd of one of the. ntoet important points discus^ in "Ij||||JEenjainm 
corder’i! Court in Malkin’s letter of the 17th July. The reference to Mr. ComiftiseidimPiroung will 
110 Straits. proliably elicit some uaeftd inforaiadofl aa to the expediency COlMtitotiikg courts 

of petty or quarter sesenenM, the appointnieot «f local accountaOts-genend, imd the 
.sheriHs and other officers of the eourtf 

In his second letter, of the 16th September, Sir Benjamin Malkin has entered 
more fully into the systern of administration ofjustice in the Recorder’s Court. The 
process of arbitratioa hBdj idmg||3^ described fit the ilth paragraph, is wofRiy 
orail commefiaailoft, ancr places tne procedure of the conrt under Sir Benjamin 
Malkin’s control in a very favou«d)le light ; yet In its nature it tvould seem to 
depend very much on the personal charactered disposition of the judge; indeed, 
Sir Benjamin seems to anticipate that his successor tiii^t Complain of his nor 
restricting the practitioners to a n^rc technical and regular conohct of business. 
The argument, therefore, as far as it goes, is in fhVour of a reform of the conrt, 
by relaxing from the .strict technicalities‘and requirements of English law. 

Sir Benjamin, however, strongly contends, and apparently with justice, that tlie 
court needs not to he remodelled, on the ground 01 expense t6 fhe suitor, or on 
the score of complication or delay; but he is less successful, 1 think, in estahlisli* 
ing flie propriety of keeping up so postly a ipachinery for the distribution of 
justice in ^ic settlements; while it seems quite clear that, if a judge of the 
Supreme Court from Calcutta must proceed twice in die year to hold sessions in 
• the Straits, little or uothihg will be gained in the way of economy by substituting 
.such aUfaiVangemcnt in the robm of the recorder’s onicc. 

£ have read .these remarks with great attention and interest; but the grounds 
assigned for keeping up the Recorder’s Court are not sufficiently strong to imluce 
me io alter the ofiiuion I formerly expressed os to the inexpediency, and justice of 
incurring tlic present inordinate expense for the administration of justice to 
a population not exceeding onc-sixth of that of one of our ordinary zillati 
jurisdictions. 

; Nor do the diflicultie.s of allowing an appeal on the record to the Supreme 
Court at Calcutta from the local courts in.alt civil cases of magnitude, similar to 
the api>eal from tlie Supi’eine Court itself to tlie Privy Council, present themselves 
to my mind as at all insupera^c; indeed, 1 can sec no more simple arrangement, 
noiio more consonant to existing in.stitutions. While a reference for confirmation 
wf sentence, either to that court or to the government, as in cases of court-martial, 
might be made in criminal cases, in wliicii the sentence exceeded 14 years’ 
iuipiisonment, all oilier cases, beyond the competency of the magistrate to decide, 
to be disposed of by a quarter sessions and a jury. 

Under any circumstances, the institutions of these settlements must be imper¬ 
fect ; but tlic more 1 reflect on the .subject, the more 1 feci persuaded tliat all the 
essential objects of justice might be obtained by such an arrangement as I have 
sug,goste(l. 

(signed) <.H. ShUketpear. 


MiNCTii by the Governor-General, dated, 16th October 1837. 

,Sii 15. MalkinV I AGUEE with Mr. Sliakcspcar in thinking thM tJte valuable paper eomajuni' 
iH)u c>ii tiir mimi- call'd to us by Sir Benjamin Malkin, whilst It points out many tnerUs wiwcb 
ill il.t sTi. U'aUciult’d the achninistration of justice in the Straits during his t^dre„ of the 
rccoiiler.'.bip. and perhaps remarks justly upon some inaccuracies fq tpy former 
Minute, by no mean.s estmilisRcs a case against the absolute necessity oif rdforroing 
the costly and cumbrous machinery of the present judicial establishments in 
those settlements. , , 

Many of our tirguments upon thi.s subject would, lioweWer, bp'amtfafeb, if it were 
positively .shown that two circuits in the year are absolutely ne^sary, for nothing 
would be gained in economy by siding a judge from Calcutta for this purpo.se; 

• but 
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seem to attend evety other pldn, 

even to the annual circuit of a judge ttm ,,y si, b. maj. 

or snagisttl^cy cind tb^ kio, a nitrugres^ive »t«p; but it would be more ill pro* 

which, at a moderate expense, can. locally admi* ' r.. . . .... . 

inster justice, ""mtli ne|lola^os for appeal or refe- 
r^ce, as abot^ deacri^. . ; 

The other and more comprehensive plan, ^hkh is ably discussed by Sir Benja¬ 
min Malkin, of a court of ^lur jodgi^ aj Calcutta, and of courts of one judra only 
at each of the subordinate presidenciesj with, I presume, a right of appeal to the 
former, has much vs recoimuend it, and is well worthy of the careful attention of 
the home authorities. It would certainly give facilities to tbe proposal of an annual 
circuit to the settlements ; but the sehenviigoes far beyond one which has primary 
reference to the Straits.; it is a schethe for ml India; it is connected with the much 
mooted and not ven popular question of a single judgeship. Perhaps u a plan for 
strengthening the Calcutta Bench it hardly goes far enough, for wc must look, at 
some period, to see one combmed coprt of appeal, consisting of King’s *at^d. Com¬ 
pany's judges. But the time for the consideration of an organic change of thi.s 
kind is not yet arrived. * 

I need scuceiy aerd that Sir Benjamin Malkin’s paper should be submitted to the 
Honourable Court with the other documeuls on this subject. 


portion to tlio timi^ incomu of tlieiie MtUomonta than 
tlie prwent cttablidunonu, and might sufficiently meet 
tbe a^udlies of their population. 


(signed) Auckland. 


(No. 5.) 

Read tbe following extracts from the firoceedings of Government in the L«gi^. Con*. 
General Department. 

Extract, dated 8tli June 1836. * 

No. 60. Forwarding for consideration papers connected with the administration *^ 
of justice by the Recorder’s Court in the Straits settlements, and tlie attendant 
exponsds. 

Extract, dated i8th October, 1837, 

No. J58, Forwarding letter from the late Sir Benjamin Malkin, Knigiit, and 
Minutes by tbe Governor-general and Mr. Shakespear, on the subject of the 
Recorder’s Court in tbe settlements., 

Re$olutiod!^A separate letter haring been this day addressed to the Honourable 
Court «rf Directors, fMuesting andioclty, .under see. 46 of the Charter Act, to 
abolish tbe Record^s Court am soon as efficient provision can be made for the more 
econonjical administratioD of justice b the settlements of Prince of Wales’ Island, 

Singapore, and Mtdwcsi, * 

Ordered, that tire .Ojcigi^ rapets which accompanied the foregoing extracts* be 
now returned to jim Bepartment. • .« 

(signed) R. W. Mangles, 

Fort Wiiliam, Officiating Secretary to Government of India. 

■ 2‘2 January 1 $38. 



No. 2- 
Al«/Iishirig tbe' 
'J>cur#r'l Court 
in tbc Straits. 


Cdlis. 
04 Jum*. 1 ^ 30 . 
No. 50 - 


Leg is. CouB. 
16 b«^t. 1839. 
No. 87. 


124 SF|C|AL ifepORTS Of'IthE 

(ffo. 15.) '■ .i 

RESomrrioN, dated a^thlune jSJo. 

Read despatch from the HoBOurable the Court Directors/ da^ the 
February 1839, No. 2. 11 ^ * 

Ordered, that a reference he made to the Gencrf^ Department tc^Spies of alt. 
pai^en) recorded iti that department relating to tm question of aholubing the^ 
Recorder's Court of Prince of Wales* Island, Singapore, and Malacca, in order to 
their^being referred to (be Indian Cominisskiners, pursuant to the orders of <. 
the Honourable Court contained in tbeir despatch above cited. . 

• t 


(No. 153.) 

Extuact from the Proceedings of tl)C Honoutabld ttm President of the Council 

of India in Council, in the General Department, under date Ibe sSth August 

« 839 * 

R£Ao«n extract (No. 15) from the proceedings of the Honourable the Presi¬ 
dent of the Council of India in Council, in the Legislative Department, under date 
the 34 tb June last, requiring copies of all papers recorded in this department 
relative to the question of abolishing |be Recorder’s Court of Prince of Wales’ 
Island, Singapore, and Malacca. 

Ordered, that the following papers on the subject of the Recorder’s Court in the 
Eastern settlements be tran.siiiitted in original to the Legislative ^Department, in 
reply t<? the extract from that department above referred to:— 

Public General Letter (No. 66 of 1831) from the Honourable the Court ot 
Directors, dated the 271!) of July, relative to tlte Charter for the Administration of 
.lusticeat Prince of Wales’ Island, Singapore, and Malacca, and the Powers of the 
Resident and Deputy Resident. 

Letter from the Secretary to the Governor-general, dated the 2'ist December 

831- 

Letter to the Advocate-general, dated the 10th January 1832. 

Letter from Advocate-general, dated the 9th February 1832. 

Letter to the Resident at Sing^ore, dated the 14th February 1832. 

Pultlic General Letter (No. 61 of 1832), dated the 8th August, conveying 
Instructions respecting the Recorder’s Court Expenses. 

Letter to the Governor of Prince of Wales’ Island, Singapore, and Malacca, 
dated the 15th January 1833. 

Letter from the Acting Governor of Prince of Wales' Island, Singapore, and 
( Malacca, dated 23d July 1834.—General Consultation, 8th September 1834 (Nos. 
7 and 8). 

Letter from the Acting Governor of Prince of Wales’ Island, Singapore, and 
Malacca, dated 31st October 1834.—General Consultation, 23 d December 1834 
(Nos. 18 to 20). 

Letter from tlie Acting Governor of Prince of Wales' Island, Singapore, and 
Malacca, dated the 22d December 1834, with six F.nclosures, being stetements 
exhibiting the receipts anil disburscuieiits attendant on his Majesty’s Court of 
Judicature in the Straits, during the years 1832-33 imd l 833 ^ 4 <—General 
Consultation, 24th May 1837 (Nos. 100 to 106). , ^ 

Letter from the Acting Governor of Prince of Wales’Island, Singapore, and 
Malacca, dated 4th Felrruary 1835.—General Consultation, 25th March 1835 

(No.5). ^ 

Letter from the Governor of Prince of Wales Island, Singapore, and 
d^ed the 28th July 1835, with two Enclosures, being original pipers addressed to 
him hy Sir llenjainin on the close of his official cohnexldn with die 

Strait.-i Government, whichT he conceives likely to prov|^.osefuI to the legislative 
authorities in the preparation of new Reflations, and in framing a new 
Cliai’tcr of Justice for the Settlements.—General Consultation, 24th May 1837 
(Nos. 108 to 1 uO, 

Letter from the Secretary to the Government of Bengal to the feretory to the 
Government of India, dated (be 2d September 1835, aubmitting tlie above- 
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ftdon of the Lwisl 



meolifMM papers for tha consii 
Coi»aItaiion^34tb 
Letter Govern^ w jSjw 

^IMA Ji ‘ 

Liit dl 

AitM 5tb 
€»o8).' ■" 

Singepoise, and JWacciii .•'^‘Laarf^ 
Tenure*, Eastern Se^Ments^ and RgcordarV GduiV'-C^eral Q>Dsattatk>n,‘ 34^li 
May 1837 (No. 78). t ^ t 

Minute by the Ri^t bmioarr^ tbe GovwiMMMianeralt and two Bncloaures, with 
other ftepers connected therewith, on the Reeprder’s Court, &c,, Eastern 
inents.—General f/On8aItation,''24th May 4837 (Nos. 111 to 143). 





of W^* Island, Sintpspotc^ and Mal»oca!^ 

nf iWalesf Island, Sin^poin," and- MiiNiitea, 
““‘ PiriCK^ini^i asth Of^^bet' »83S7 (Noi. 

■"Wi 


Letter to tM* lih) 

S ' 1 u _ It.’ < VA 


Sir 0 . Malkin, transmitting copies of papers on the 


gth A (No)»j ^5 to i8).\ 

der^ Coarf, Eastern Sii!tt)ett>ent8.>-ueneral Consultation, ^lU 


lalacca, 
Nosi. 3 


Rictadaf:a;Ci , , 

Riesoltttioii: incdider^ Court, 

October 1837 (No. 1). 

Letter,firoin the Gpjfernor.ofPrinee of Wales’ Island, Singapore, anc 
dated 4ith 0(:tol»eLiiB37.^Gei|ier|il Er0ceediD|[8, 8th Novcmfe i8| 
aiid'4).' '' " ; ' 

Letjt^ from the Gbvelpor of E(idce jOf Wales’ Island, S!hga()dre, apd Malacca, 
PdWrs Of Admiralty Jurisdiction ill' the 4 < 6 urt of J udicature in (he Straift.^— 
General Consultation, 6th December 1837 (Nos. i t and 12). * 

i Letter frOm dm Honourable Sir W. Norris, Recorder of Prtnee of Wales’ 
(Island, Sit^pd^, and Mtdaeca, dated tnth January 1838.—General Proceedings, 

':14th March 1838 (Nos. 3 to 3). . , ' -4 ' * 1 ' 

’ Letter from tbe Honourable Sir B.j^Malkin,. and .Minutes by Honourable 
' H. Sbakespear, Esq. and the Right honourable the Governor«general, on the 
Recorder’s JJoort, Eastern SettleineDts.>~-Geneisi Consultation, 28th February 
1838 (Nos. 2 to 5). . > 

Letter from Governor of Prince of ,Wales’ island, Singapore, and Malacca, 
dated 27tl) January 1838.—General Proceedings, 25th April 1838 (Nos. 3 to 5^. 

Letter tVum Governor,.qf Prince of Wales’ Island, Singapore, and Malacca, 
dated 13t)i September 1838.—General Consultation, 24th October 1838 (Nos. 
18 to 20). ' 

Ordei^, that the foregoing {Mpers be returned to tins department when no 
longer required. i 

(Twie extract.) 

(signed) , H, T> Prtmtf, 

■ Sraretary to the Government of India.. . 


,1---:- , 

(No. 38b.) » ’ r 

From Jf P. Grafd, Est]- Offidating Secretary to the Government of India, to 
. . Rsq., Secretary to the Indian Law Coromissioo. 

'■ "M, ; 

I .tiit ' 3 irec||d to request you will ia)r hpfore the Indian Law Comnii^tmaers for 
tlieir condderatjon the accOiuponyingf papers, as per list enclused, relative to a 
proposal; fu»- tw? ahoRtton^Of ^ Prince of Wales’ Island, 

■li^gapora, ahd'MHlalC(^e■^■'''’'‘’'' . • ' 

'"‘b. Ifou will pdOeiye.^t the Honourable tbe Court of Dircciqif have desired 
tt|tt'|his qaetti9(i||iy|^'bi immedktely reT^^ to the Law Conliihission. 

(3. You are «t^^ the original papers, »vhen uo longer required! 




Counci} 

26 S 4 b;i 839 - 


■ Lam, &c. ' ' ”!'* 

(rifflied) J. P. Grant, 

Ometating Secretary to the.€k>vernment 
of India. 


Legitf. C'on 
l 6 Sqit. 18 ! 
No, a 8 . 


Le^iflAtive t 




No.:*v' "* 

Jlceor^tef's Court 
in tb« 


,.»a4: , 'SPWto-itePORTSf ,, 

' .? %*.. ,. " ■ .# ' 

JUST of PJtPEHS relative to the Abolition of|^e Recorder’s Comt of the Prvux 
(gf* tVaks' I^nd, Singeport, and Mfliacca. 

Extract from a Despatch fron)^hOl|Honourable the Court ol Oli|i|^rs; dat^ 
the 19th Februaiy last (paraie. 2 & 3I, with its Enc^ures. ^Ir 

Public General Letter fNo. $6 of 1821) from tW&>urt of DireolaiOt dated 27 tht 


Public General Letter (No. dT) of 1831) from tWl^burt of Direot^ dated 27tht 
July. .Ijf . 

Lefier from Sccretarj^to the (lovcrnor'geoerblii dated 2iat Pecemlpr i'85t.. 
Letter to the Advocate-geacral - - - - * lOtb Januaiy 1832. . > 

Letter from - - ditto -Hr - - - 9th February 1832. 

' Letter to the Rendent at Singapore - - . - ? 14th February 1832. 

iHiblic General Letter (No. Ci of 1832) from the Court of Directors, dated $tb 
August. ’ 

Letter to tl)e^ot«rnor of Prince of Wales* Island. Singapore, aod Mataoca. 
o^ted t 5th January 1833. 

Letter from Acting Governor of dittc^ dated a3d July 1834.. # 

Letter to - - - ditto • - - - - 8th Sept. 1834. 

Letter ^om * - ditto ----- 2iBt Oct. f834, trith 1 Eiwlosore. 

Letter TO - - - ditto - - - - , - 22d Dec* *8^4. 

Letter from - - ditto.22d Dec. 1834,with 6 Enclosures. 

Letter from - - ditto.4th F^ruary 1833. 

• Lcttn* from Governor of ditto * -■ - • 28thJuly 1835, with 2 Enclosures. 

Letter irom;fsecrctary to the Government of Bengal to Secretary to the Govern- 
inen,t of Indian dated 2d September 1833. 

Letter from Goverrtor of Prince of Wales’ Island, Singapore, aod Malacca^ 
dated )4th D^-cmbcr 1835, with one Enclosure. 

Letter to djitio, dated i otb February 1836. 

Letter from ditto, dated 5th November 1836, with one Enclosure. 
l.etter to Conmii.'isioner for the Eastern Settlements, dated 23th October 1837. 
Note by Governor of Prince of Wales’ Island, Singapore, and Malacca, not 
dated. 

Minute by the Right honourable the Governor-general, dated gtb February 
1837, with several Enclosures. 

Minute by the Honourable Mr. Ross, dated 22d March 1837. 

Minute by the Honourable Mr. Shakespear, dated 28tli March 1837. 

Minute by tlie Honourable Mr. Ross, dated 6th May 1837. 

Draft of Act. 

Resolution, dated 24tl\ May 1837. ■ ' 

Letter to Commissioner for the Ea.stern Settlements, dated 24th May 1837. 
Letter to Governor of Prince of Wales’ Island, Singapore, and Malacca, dated 
24th May «837. 

Ltitter to the Honourable the Recorder of ditto, dated 24th May 1837. 

Letter to the Honourable Sir R. jVfalkin, dated 3tb Julj5.,i837, 

Letter from ditto, dnlecl I7tb July 1837, with one Enclosure. 

Letter to Contmissioncr lor flic Eastern Settlements, dated 9th August 1837. 
Resolution, dated iSibOctobi'r 1837. 

Letter from the Governor of Prince of Wales’ Island, Singapore, aad« Malacca, 
dated 4th October 1837. ^ . 

Letter to ditto, dated 8tb NovoUibcr 1S37. 

Letter from ditto, dated ist November 1837. 

Letter from the Honourable the Recorder of Prince of Wales’ Island, Singa- 
port', and Malacca^ dated 12th January 1838, with one Enclosure. 

Jitter to ditto, dated J4th March 1838. y 

Letted frota^^hc Honourable Sir B. Malkin, dated 16th Septeodtor 1837. 

Minute by the Honourable H. Shakespear, Esq. dated 27t^eptemher iS3>it 
Minute by the Right honourable the Governor-general, dated l6th October 
Extrict, Legislative D«|TJrtt)^t, dated 22d January 1838. 

. Letter 4 otn Governor of Prih'ce of Wales’ Island, Singapore M^acca* 
dated 27th January 1ii»38, with one Enclosure. ^ 

Letter to ditto, dated s.ith April 1838. 

Letter from ditto, dated ijih September 1838, with one Eliidosqrc.» 

Letter to ditto, dated 24tb October 1838. . 

Resolution,''Legislative iWilihneut, dated 22d January 183S. 


igapor^ and M^acca, 



. ^ .. in ..,^i 

,# « ■ ??' .ft'5 ■ ’ ■ . k'^' . 

£xtb4ct^1&(mu tb« ProceiBd^of the IHght Honoltrable the Govenor<;|GrMier«l ()f 
In||t iii>> Qlli» qJ. Ja ifeder date the i8th |5^o. 



.m.tonv. 
i^'Apdi 1840. 
No. 16. 


OD the suhieet of the coltection of .teQjts' j|i:.i^ 


Read a^itt^the fc 3 l(i^teg || 

Straits settlemTOts: ^ 

Lett^ fnte Mh‘^ttimi«idoer Yottr^, :d«ted let Noe.41837, with J^Ui|m9M. 

‘ditfo “ • • ^rtto, * 24th July 1838, ' , ~ 'V' 

Ditto • . ditto - - aitto' y ' - 2d Oct 1838, with RocloetijW.,:; 


Twoi extfacts from the Legislatira DepevtiDent (Koa^ i() and 31), dated ftitt 
May and tptb July 1^38, with £ MenioraDdum by Mr. Deputy Secretary J. P. 
On^'ibereoB. ■ v ■ ~ <■ 

Read letter from Secretai^, tei GoverngieDt of Bengah^ Geaerhl Dejiattiheiit, 
dated 30th January 1839, with euctosores. ♦ " . . 

DittoJroni Officiating ditto, dated 4th instant, No. 293 (A.), with ditto^; . 

The papers abt^ rei&orded relate to the framin); of Regulations for the future 
management of the land revenue of the Eastern settlements, a duty which, by Sect. 8 
of Act XVI. of 1839, has been thrown ^n th® govemment of Ben^. 1 'hay^ 
have been referred to the government of India, in order that the principles to be 
followed out in those Regulations may be fully considered and laid down by the, 
authority that has passed the Act; and the reference is required because the tlfles. 
now in force iutithe Eastern settlements were laid down by the Supreme Govern* 
ment in the instructions furnished to Mr. Y'oung (plras. 14 to 31), when die was 
appointed Commissioner in May 1837, and those rules, and tlie principles oh which 
they were framed, cannot of course be changed or deviated from in any respect 
without the sanction of the same authority. 


2. As the result of the mission of Mr. Young, the government of India has now 
to decide whether the system of leases enjoined in those instructions, iu conformity 
with the orders of the Honourable Court of Directors, and maintaiuedt in the Act 
recently passed, is that best calculated to promote the ends of llie gtvernment 
and the prosperity of the settlements, and is to lie made the basis .of all future 
proceedings in regard to the lands,, of the Eastern setllcmeuts, or whether devia¬ 
tions from the leading principle of that system are expedient, and if so deemed by 
the Governor-general in Council, whether its authority is sufficient to give efl’ecl to 
the changes determined upon, us a reference to the Honourable Courtis necessary 
to obtain tlie previous sanction of the authority witli whom the system of limited 
leases originated. 


3. The letter of the Governor of the Straits settlements, dated g^tb September 
last, submits the following points as rerjuiring to,be definitively settled :— 

hirst. The rate of rent to be‘assessed upon individuals in possession of land 
without legal title, to b 4 exempted from rent of ibe kind referred to in Section 2 
of Act XVI. 1829. 

Second. The rate of rent to be demanded from future applicants for grantspr 
leaser's 

Third. If the government adhere to the ter^ of 
clearing lea^ explained in.paraa. 23, 24, 25, and 
26, of the jt^^tructions to Mr. Yodttg. as no^ in 
the margin, is the local executive to be competent 
tdi' grant leases on ^re advantageous .terms, and to 
draw, the advgttj^e by &ie as Well as enhanced 

I^'oorib. It is stiti^y'ntged ^t'when a rent of, 

, Rye rvpees can be obtained hmd at Siogafifbre, 

"♦the base be wade td run ftir 99 Vehrs. 

FifUi. ?he question is adtod.^hetbertbe rent for 
the renewed pCTtod qf 30 years 1b to he Rx^ iu the 
Mid on «bat terms ^ 

iieo. 


Leosi* to be for ao yitttrt dnly^ reutwabk* lur yu, for 
RO mocb ianU ur iiirv bnve been for five yeais cylli- 
vbtec] wilfiapicoR aoefothor «pociHo(UHp(iru)i proiiucts. 
lor the first five year* - - no nnii,. 

Tor Ihfc second five yean* f - 4 v pti 

For the third five yj^jg , - g Aiuiah — 

• Tor tile fotirw five yeura - ’ - 1 rupt't — 

Foi tho fifth five y4«af.i • • - a — 

(Maka^lfy^yeaig 

• The lease to upon aucUdo ,bnl. lt.> tiie 

hiffbest offer tibove^dljeRe rates, utiil tht^ to bf: pay¬ 
able Of) the whole quantity of’ lund taken, tio*. on f&e 
ck^ared land Q||ly. 


Sixth. 




No.af 4 ,'.. 

li n i Wif ■,} ,!, ■- ifc.' 




H pB mtj ’|!^-entertliiBmd^ioHim < .lamfonil 'tiK .iiMdpw JC^npl^ 
-We of fee to to levieii^ ate poin^iwbmkted ^ 

W^'/ '« '- W'->’■% ’■‘*'<■^4 

' \'n^ ^,the ^veqTO8tk)|^1|fc|^^i.s ilib fcu' the nio^ uiqgent WJh|r 
niioiberof perions who'aD» ^aiutitdlh 'raweDse for the farther unH 


latiotts of the goverifot,ife' tettle^^ condition ^tieir properliAipWnieie ptir^ 
tics osay be'4ividedin#three ctasseip,-- , ."'-y’.^" ' 

Fiiejli'rThose in ^ssei^^h of ^cieqt tetittie^tijvl^ich they have h(4d 

free ^ upon favoured ^thas, but tlie decision dfjthe Comniisstoh^ Iws pa^d 
agejnst thom, leaving thliln at the mOr^ of gov^nmeht as toihb term^ in whtdh 

tfttey ore tol-elam possession.' ' ,. • ^ 

^ Sec^, Persons who have been allowed ^i|ettle Sind blear land upon an nni^- 
stanchhg with d.)e,goverhm^t officers that froy ate to pay sneh rent as may’iiie 
setUid by gd^erpinent for persons of their class! 

w i'hird. Pers(W^Vliio have occupied lands niikndivo to the'ieovemment officef'S, 


^bird. FertKW^i'Miio have occupied lands niikni^o to the'govemment officers: 


arc discovered, upon informatidn or to have cleared and to be 

in^tfslession of valuahje spots- ^ * 

5. t*he^ scheme of land assessment laid down io the instructipus furnished to 
Mr. Young contained no provision for the cases pf any. of these. UocTOditiopal 
qjcctinent would, liowever, be a bard measure to be desdt but to any of them; and 
^ \% the government only desires rent, and not the oc(»ipation of the land for other 
|k purposes timn thole to which it is turnip by the occupants, it is clearly its interest, 
* Bs it must be ite inclination and wish, not to distnrb possession, provided a proper 


K rent is aedipM and paid. 

|v- % To all oY these parties, therefore, even to the unlicetised and secret squatter, 
it" terras must betpffierfd before any process of ejectment is served, and the following 
may be (be princifile of tlie rules established ; 

7. To an anient oqeupant whose claim to exemption from rent, or to favoured 
terms, lias been negatived by the decision of adequate authority, a lease at the 
It mH.ximum rate of tlirce rupees |)er acre for ail the land, occupied, with arrears^ 
from tliegdate of decree. 


8. The leisc to be for 30 years, quasi in renewal, on tlte terms in which a new 
settler niigjit claim after clearing under a first lease of 2Q years. 

9. To a settler of moi'e trccent date, under expressed or iaifplied liability to the 
terms to be settled by govemiucnt, the rate of rent that would have been demand- 
able if the settlement had been originally made under a lease on tlie terms autho¬ 
rised by the government, that is, with the rate of rent now assessable under those 
terms. Tn both tliese cases the arrears of rent for the fipriod of past occu|i|{jhon 


iiisly be remitted under the condition of prompt attendance to take out a renewed 
lease, and Uie^subjection of the tenure to a competition bid for assessment of the 
rent \'aliic may be excused, out of consideration for the permissive occupancy. 

(.: in. To unlicensed squatters, the terms to be tendered 'shoold be regulated by 
the full-rent value at the time of discovery *, hnd this vf^lue need not be restricted 
to the rates set down iofthe instriq^tions to Mr. Young, hut may be assessed in such 
manner as the governor of the stfttlements may deem most iitir.aod equitable. If 


refused^,the unlicensed occupanfr may be required, to quit, and the ktae may be 
grantcu for so years Jo anyone willing to take qo. Um h^ terms jbat can be 
^tained. In tbes^ oises, the Governor-general in Council would not dotpand 
occupants qpy i|nt f(Pr ye^s prior to that of dbeofnery and serviopof the 
(^iN|ttd, in thel^iln idld manner pfescrib^. 

■i. i f. It will be necessaiy, in settling the terns of>Bll leases of the above descrip¬ 
tion with <)ccupant%. that thmrland possessedor claimed should, be ineaanred and 
mapped, and tlie boundaries defined.accurqfely in the.lease^, fo^,tbe 
astsime^Iito mmlude survey at die time of j^fPiding a lease for first qlmrai|p» 
uannut imve dfiffiltence in -rfftpect to tenures of either Of the abov# .descriptions^;-, 

1-2. Tim next point snbiniited by tb« gOTerPment of tlie Straits, seitlemeois 
ixifcrs Io ^ho terms on w^ch jilewncB leases are to be granted .to fmh-ja(ilpheaB^; 
and tbis1)p||os die great q'uestiti^iwbether to persevere in the'sy|ti^.pf dmqHtoirjk 
leases as iHh exdusivi^ethod in which to giv#^t ithe laod for 
instj^uctipns to^^Mtf-vT. Young, this oystoto wq| sperifitmdl'‘<ePj^odjf laid- by 
•Action 4 of the Act recently'passed, .thC^eoUeetor is .pnai^qaltolfc 
t^ranee leases «i anjaitlsiP terms. • Ujfdh dmrefiirf, .j^e .h^i.shiw^ 



00'5W8 land r«^ M fwi ri 

•W *«»d JWiHrtWtt^d. '' Hi; tWe aulboritj t^iil^ to 

di$|KOse <li||^ wtwk tbe Knra’of theie^term for tii^lpQg peribd, 

a sotn of 17^1 rvfnea hias ||pl reatUed iti fines ttpoh leases granted'fbr 37^1^ 
^ly, at an aw^ root of 14. Tl»re are many !ii(alaable .8|)6tj? i(i|[|ii« 

cent to the would on terms for, garden or buildi^ pui^ 

poses, were ^ peimtllii^ to |(ntnt the extended lease, .<ow so sccij&re the tlfie filr 
a period sufi^ient» warrant aiiiout^ ef,j|^^a1 upon intended specri^UOnfe. ‘ ^ 

^(.4, There ia op doubt tbvt dtere^ a ttrotig^ feeling in the population df 
Straits aettlernenta against the system of temporary leases, even itlough ife^dared 
renewable; the ibcal authorities have protested a^fbst it, and %!(. Young, the 
officer specially deputed by th| govermnept India to iowsti^te the condition 
hf iliings, aiid carry out the system, if pwtbfe* has returneoVHn a convicUmt cl 
its inapdtude to the localidn of those'settlements, ahd,has s^mgty dt^^hc 
inexpediency of endeavouring to force the *»on-alicnatidw .|^rincif)le under ifesiafy 
possible dneoUragepent, against authority, against experience, and oga^hi^ every 
reasonable hope of success. ' . 

15, Mir. Young has pronounced tbs' failure of the experiment to be already 
apparent, in the unwillingness of speculators to take clearance leases on the liniitea’ 
terms proposed. * » * . t 

]fi. The dense primeval jungle of these tropical regions requires a capttnlfor' 
clearance that would not be repaid by the uncertain return of aMOA period of 
lease, Sind settlements must be gradually formed and extended, with o^labouniand 
perseveranch, which an assured and pei^tual property in sojd so pndd pro¬ 
ductive can alone repay. * ^ 

17. The inclinatiort of the government of India has always bwn in favour of 
veiy' extended leases for the propotion of clearance and the cultivation of yuluaUe 
productions; and the Governor-general in CiMiilcil, if permitted by the instructions ■“ 
of the Honourable Court of Directors, would be well disposed not only fo permit 
leases for 99 years of land adjacent to the town of Singapore, but, uhtUsitbe con¬ 
dition of an auction, to secure the present value of any lands applied for, to grant 
a lease for that pellbd to any intending settler, adop^ug tlie terms upon which 
land 'is disposed of at the settlements of the Crown in Australia and Norlli 
America, which are the result of long experience and deep codkideration of ttie 

•'Is. The Governor-general in £!onncil having been restrained hitlicrto by the 
|>ositive and often repeated injunction of the Honourable Court of Directors against 
the grant of any lease for clearance that shall extend beyond tbc^. limited period 
already allowed, viz., 20 years, renewable for a further fieriod of 30, does not think 
he would be ..warranted in deviating firom that system, without a farther speciul| 
reference for sanction. Pending tnis reference, therefore, the terms for settlers 
must be those of the paragraphs of the instructions to Mir. Youn^'already cited, 
with the modifications proprosed in pars. 143'^f that gentleman’s letter, dated 
ttytb Sepffimber 1838, so far as these can be aetkd u()on conaistently with^tho law 
recently passbfi.' Mr. Young’s suggestions were offered |n the following words: 

“ If, however, contrary to my earnest hopes and recommendations, it should^lte 
resoMw to persevertfin the leasing system^tlie difficulties of w'hich have been fUly 
detailed, the only suggestions in the of aimndment eft the plan now ipfhjccc 
which I can offisr, are, ist. That th^leaaes be granted unconditionally for 50 years, 
leatdng the lessens altogether unreslict^ in regardito tiie nature of their cultiva- 
j|ien, Ini amdunkhf their outlay, or dther cveumstances cminected witli their under- 


Wibgs. 2d. Ttjkt the pet\m of from payment of ttMpjrent lioiitad 

to two years; that the second to the fifth year tfali rent be elllte of fmir 
VBiinas p^ acre ^ tfaat 4 rom the fifih to the tenth year the rent at the |ate of eight 
fpnw pdr acre ; and that. I^em (he loth to the fcar.thc rate be one^iee per 
dicrep and that fVom the ttotheto the 50tb yeHihe ralte be three per acre. 

c^liintjlof obtabit^’pieasl^for the extended perio<||^ 50 yem under any' 
eirMnDstaneei, would, I mik, reeoneile the Jesiee^to the wnfigsi^t of. the rent- 
now allmsed (tldl'^Pliik liability of wifich to abuse must, I think, lx; 
'<d»hMai«#verninent)y and the raduotion'of %;.fi«ad .lent fpr the renewed t^ 
Itiis the n^nt Proposed rate tffffve rapeai.l|: three^pces wpuld, 1 conceive. 





, which 1 


to the .ISilwlificetion^ the tittenne^Mite ^ 

as iimfied, anp BureMOTUpy higT»- TW||^&te,of We rufi._ 

r« contemplated »,.tbe the Goialhtor'-^enlV Mmote 

^icabl^ rent to lx tailE#;for^Jtt^whoTe terfll nf the reae^i^ |e^ 

’ to ihe,«^8 advised on hit imt|l^|he Striuta; to be p&t exeemh^ttt ewsi^ 
qnent Jnqui.i^!^nd obs<ervait|||) ha^^ me to the conclusion thwI^Krcatly ^ 
h^h for a ^cral ai^rty^v Ci^iain tipw, in hit i^issertation onR^^s .ttH. 
Province Wellesley^ page,giS|,' ^litaetes the reht o^food rice land ^ fqur troUain 
per o^hg; but I have^t with%o praaicdii Wn in tV Straits wtm'doea^abt doi^ 
aider this a mn^ exa]|gmj^ estimate, llndei^ Caf^ln Low bitnselflajB iiilhraieii 
nte;<‘ that ai|cc the above statement .j^ ^citten ric'e bas tbHIn to hbout htdf iu 
j|hnier value, and that consequentlyVoW wlj^qs would now express tbe rent hex 
orlonn w good riCi^iand. He adps, ‘ I do';ii^ apprehend that government 
ever ^ able |p^-^]|nain ^lis fven os an average rent, wfa^h last I inclioe to thmlt 
w|y nn^ from, two to three rupees per orlong jfor rice land.’ lam thenefore 



rupeesj)e| acre. Put it ap{>ears to me to be indispensable that the rates ao be 
paid ^oughout the entire period of the lease should be ddUfrly defined in Uie 
:ti outset, and, for the reasons 1 have stated, being most averse from the drawing of 
vny distinctions betweeB'Xlifierent sorts of cultivation, 1 think that tbe average rate 
canqot be taken higher than that proposed by me. On this point, and on that 
referred to in the ^3ist paragraph of this repoit, I take the liberty of submitting 
^ a copy of ^**!ldfrer addressed by me to the r^si^nt councillors at the three sta¬ 
tions.*' s'" 

IT ip; Cqnsistiotly^with these recommendations, the rent for future clearance 
leases may be adjifrted as follows, in modification of th^ terms above cited front 
the go,veinnieH| iiistruqilions to Mr. Young of May iSsy’,* *Wz. fbnt free for two 
years; from the second to the fifth year, at fouf annas per acre ; from the fifth 
to the fenlh year, eight bunas per acre ; from the tenth to the twentieth year, one* 
rupee, apd^ic occupant on these terms to have the option of renewal for 30 years 
after the clpK; of the 20 years’ lease, whatever may be the purposes to which the 
land is appropriated, on payment of rent for the additional period at the rate of 
three r«|)ccs per acre, 

• 20 . With reference to the questions specifically put by Mr. Bonham, in respect 
to lands stated l!b bg^weil adapted for gardens or for building, and for which a 

S Dt of five rupees may, 4e conceives, be obtained, with, perhaps, a fine, under 
B condition of least; for 99 years, the Governcg-general in Council is cleai||‘ of 
opitiion that the limih'd lease principle is not adapted and was not intendea by 
the HonoiJrot»|(p Court of Directors to he ap|)lied to lands required for buildings, 
gardens, orvalniible w6rk.s, and speculations of any kind, llis Lordship in Council 
is therefore prepared to sanction the hrcal governor’s being vested wijh a wide dis¬ 
cretion iit the extension of the rule established'for lands within the town of Singa¬ 
pore to any sites requited and applied for will) a view to such speculations and 
i^ndertukings, and ftsr which a mSKiinum rent of five rupee.s may be offered. This 
officer pmy likewise be vested with a discretionary power to fix. jibe teaftas of any 
temporary leases applied for under the general Cjuie established for. clearance te- 
ftjpres, at rkte.s nuU^s timii those above referred to, so as to realise to (^vern- 
uilibt the profit thj^nly be obtainable from advantages of stxl and positiew' 

^ The Govcirmt'^neral in Council is^conyinced tliht the.safest and moat ad- ~ 
vanttigeous method of realising for |ke government the value of such advantiges 
is, by an uuhtiotr sale of tbe ttnd sheeted, S||ested with tbe moderate ..r^ti 
scribed g^eraily for all land, according to tlie^system of Her Maj^y’s All 
euloiiics^ buk^ch a system being based on a^iucrife permanent alteoatioA,^ 

, now pefmttte«^tst be st^nded until the VeSult of the propokid refifrepcd fiiill 
lldhourablp Court; and in the interim thfr attempt mayj»e me^e W 
equivalent for such advantages jwan enbancl^ rent for the* ’ ’ '' '* 

. Pfopofcd'l!|f Mr. Bonbii|ro.’ ^ 

22. yVitfi respect ii the^queslion whetherjife cas.p of die rei»l^4 





Ii|a9 «oj||||l bena.'''^S aidest 
to prQ{}nefor$ of «f»^8||Ki;^li|&iHure 

of ^Ofiranco^^t tafcBo, jjp^ * 

privilege, dMpffyai iq^lHlon^^ w autUwise^^ a^ a ;^W''i|l!tt|i^ > 

the i^SBpftlke last pei^^f the expii^lease, Hz. at three ni|i|^ 
flte ‘shme rate! Hi for fapp looses. -> The Qow*f®ori-geiiiKi*l in voonql^lW^ 
attnids that tm|^^at having raist^ «bUe tlK^ohtilimintier was in* th«j|^t^ 
was BO settUl liy Mr. You%, aod ooUteijl^ the parties ii^irated., 

Tbejnte atoi^Specified, vie. U«ree rupees, is Uius to' be M.tbe 

maxiimitn rent to he demahdeil fiebm tboto i|||> have taken leases under ^ terauthM 
d<||rn in the iastractions to Mr, Yomy*, foi^ ao^^ars, Or who nay pike 
speotivHy upoh the tnodiiiedl terpis proposed t^' thatgentlemen, and abofWanc* 
Uoao^t for Tuture teases.‘^The local oScers tuay» howler, be ven^^ith a <j^’re» 
tioi) to e»tei|d leases on torin%M»f rent less thap tnaxittmto rfto. hut; pot less 
than the rent of the last period of the e;i^tr-ed leas^ if, fromnocal ciretu|)Hi;j^g^ 
there should lie reason to believe that .^thb land will opt sih <* 

S4^ The provi&lpa of Act XVI., for enforcing the assesstneut'and 'fdr le^y 
of rent doe upon tenures, are sufficiently full and s|)ecific to render |t uhnedcssary 
to add any rules or instructions upon that part of the ^bjeet; but sinc^ eonsp^A 
qucntly upon the recall of Mr. Young, there is no ComniiMlotieyiow in thC' Easterii 
settlements competent to decide «ppoQ the validity of claims to free or favoured ^ 
tenures, the Xjiovernor>general m Counefi deems it iudispensabl^hldeclare and ", 
appoint the governor fbf the time being of Singapore, Malacca, ami Trince of 
Wales’ Isli^, to. be a Commissioner for tliat purpose, under the {ifovUiuns < 
i^cl X. 1837, and to vest bim with the powers in tnat Act "* addilimi 

<40 and separately the powers and autlioritics attaching to and jtthercdt tit the 
situation of governor of the sakl settlements. ^ " 

, 25. For the proper performance of the duties of the Commissipner, ihwilt be- 

necessary that means should be provided of executing surveys, as {jpescribed ha j 
the Act last cited ; and for assessing the rent leviable on tepures be i|Mir 

a ed liable, or that may lie discovered in'unlicensed occupancy, a Simitar esto- 
loient will be required, besides tliat for the issue of new leases*, it will be indis* 
pensable to procus^ that the locality shulI be surveyed us far as piUy be found 
practicable, and the landmarks stated in the application sliohld;ib‘^‘ examined and ^ 
verified. For these duties the Governor-gedierai in Council ih prepared to san|ti^P‘ 
th^ntertainment of a surveyor, with a suitable establi^lhmrtU, at Singapore apd 
PwCe of Wales' Island, at a charge for each settlement not exceeding 300 rupees, . 
the appointments to be made by the governor of the settlements from any compe¬ 
tent persons that may be found at them respectively. * ^ v, 

26. It must, however, be perfectly understood that tlic surveyor has in his own, ■ 
person no power of instituting measurements, and no inquisitorial autliorify in 
spect to titles,' landmarks, or other incidents of the Imid tcnurftll; ho must tie ’ 
merely the executive oflicer of thp Commissions and lan*cdlector, and his func¬ 
tions must be confined to the Tneasuremeut ano^apptng ui localities spccificalfy 
ordered, and to the marking and definemcht of boundaries sjWcificd undea^^inslruc- 
tiona issued to him for the puiTose, when qoahtitics of gn|und idne to be measur^ ^ 
off ft|Meparate graou.._ _ ^ j/ _ J .; 






.Korn 


27 fTbe. question Is asked, whdtwill bd*tbc^oper fee upon eai;h survey? 
but it does not appear to the Goyernaf-g^rll in Counril that any power^'we* 
served of levying the charges of MiMqreilpmt upon tlie tenants in possession, or 
upon a|^1Hanti^ for fresH graiitii'; Indeed, ail ‘ tbe-i^rvcy is for thd security of go 

t minent, andkto answer its puipbses i4.tlitl.i; than those of the tenant, it secii^ to 
theliataral and prop^ arrahgemmf, that being m^e by a s^p’naMtot nPeer,-* 
ll^^veminedt dtouM bear the whdk cj^hse. '■ . , ‘ 

If' '28. IjFith respect t«'i^pr 0 pdrat^ offbrnw of lease tor future asHgnra#i||lB of 
to applicants, ^ Ge^eraofwgeuflral in 0||K>cfi does not consider jt^at a per- 
i^tect li^rm, pri^tiding tor dhuld be ^^ared at a distanei^um the set>-<<i» 

j^easehts i thiapurpoe^ th fww he Pinks, be best anfhf^ed by preparing and ^ 
^ e^letog to be ^Dted the terp|^ autiw||ted to the gnnil pi lcs»es of 20 

Requiring the aj^Cations subrntued tia be in a form correspondHg, 

' . wit^ dliararbioding the applti^t u wHl to tltoqk^cmlBljpM a» to the observance cn, 
ay foriBaiad provkions of Act Xtl. tp zhidi pe dgcfaics) of 



Nd 2'“' V''y’,' 

Abr.iishmi 4 '^rlte&ninissioftcr appoinp under Aet X. i837Jn me at any time tuife snout® 
Hccorfci^irtBbwft Jbe donbt or dispute a8_^ to the nature or extent of the t«|ure.^ * 

• ■•■'-: . ‘'Sg. The preparation ef these forms 'ilow be feft to the lood anthjgiities, subjset 

to the Approval and confirspitidii||f ^ Governor of BenpL • 

30. '■j'be wiles for registrallon of t%res contained in Act XVI. it^Pfare avow¬ 
edly imperfect, and were passed by the gov^meoi^f India,^ uttdw a.^trong re¬ 
presentation from the late'ConKnMsIoQer to ttie inexjiediency of leaving the 
■ ■“ ‘ .i-j -^sterJ^sfers im- 


4 ».' 


■W* 


itinuing the 



nera! re^steatioh, 


if a mote peifect system could be devised. 


31.^ The Governor-genend in Council imnmtTving entirely in the desire to estab¬ 
lish stich a system, if practicable, isdisposed to view favourably the draft of Act fisr 
purpose whieh h|st)een framed by Mr. Kerr^ lfih registrar of the Court Of Ju- 
dioAture-tn the Straits. His Lordship indJouncil thinks that a scheme framed on 
the. principles developed in that draft may be found susceptible of introduction, 
wholly or in part, and the experience and intimate acquaintance with die state of 
things existing,, mid with the frauds requiring to be providethsgainst which that 
gcntlemaD is known to possess, afford assurance of the adaptation of the scheme 
to the state of [iroperty apd circumstances of the settlements. 


36. The Governor-general in Council not looking on the existing rules for 
registration, wntained in the Act passed in 1839, as a complete or final measure, 
resolves thit yie Law Commission be consulted upon the subject, and that the 
, draft of Act prepared by Mr. Kerr, together with the reports and letters of the 
' Commissioner bearing on the same subject, be referred to the Law Commission, 
with a lequest that the subject may be considered by tliat body in conjunctim« 
with the reford|iof the<«judicatories of the Straits, ^iid thaf** the government may 
be advised as to the expedieqey of attempting the introduction of a scheme of cum-^. 
pulsory re^tration based upon the principles developed in Mr. Ken-’s draft, or on' 
•any other mt^e approved principles. 

Ordered, that copy of the above resolution be transmitted to the government of 
Bengal, in reply to the several references above recorded, and tjiat the appointment 
of the governor of Sjngapore, Malacca, and Prince of Wales’ Island for the time 
* bcioc to be Commissioner, under the nrovisions of Act X. 1837, be announced in 
the Gaaette. 

Ordered, 4hat a copy of the above resolution be also recorded ui 4 ha Legisli^o- 

Department. -• • .. - -.-. -.- • 

(True extract.) 


(signed) ■ G. A. Bushby, 
Secretary to the Government ^ India. 


£ 


Legis. CoDB. 
4 iViay 1840. 
No. 21. 


(No. 61.) . 

EstTUACT from tlie^|’l*oceedings of the Right jiononruble the Governor-||meml 
of India in Couriten,'ln theOenerel Department, uoder date the 8th April i 840., 


Exaj) again the resolution,.dated ^e iSthlKfi tlmo, o n the subject of tbejgUd. 
in“tTeSt™iTs“»men!S: .."• 


Ordered, tlwrt the papers referred to in the 32d paragraph of theforegofeg n 
lution be returned %> the Legislative Department, from whence the oommuniicalhm 
directed irk„tbat paragraph will be^ade to t|e Law Commission. >,■ 


True*e.x(mcE) ; 

' (signed) G^ A. B 0 t%, 

Secretary'to the GoVeriiio^t of 1 





mjmff jukw 


Ftom Seactarjr to tbe Gtorcrtoniiit: of< 
$ecM|ii7 ito the In^tn 



Sir, 

I HAVE Aft hofiottr to irtudlMt to vfliar ^ be 
the accompanviog papers per list, aod to ^ji^bss 
the Governoii^neralin CoaDCft that the jpiject 



y<()ia,. ^ be laid before fol Law Cbiiti 
I the wish of the Ri|^t bon<i|! 

_^ . ,,, t ef the re^try of tcbures 

Straits, as suj^est^ by Mr. Keir, may rwdvc the cfotsidaratioft ol Ute L|W 
CommissioR, in eotyonctioo With the reformwnie judicatures of those lettlemeottL 
and thatth^ will favour the goveromeut wifo foW novice as to the expedtoucy op 
aUemptiug the introduction of a scheme of omapmsory registration, bas^ upaftthe 
princtptes4eTeloped in Mr. Kerr’s draft, cv onany other wore approved principles. 

3. Wi^ the report of tbe Otonmis^ooeri you are requested to*retun»<thaori*^ 
ginal papers. — ■ ■ . , 

ir I baven&c. » 


No. . 

isf iha> 

dU.Csw-i*- 

HMStOut*. 
I^api^OBA 

4^^840 
No. ts. 

.-.'■a 

ioby LagidaUve 

"'Iq"' 

die 


Council' Chamber, 
April 1840. 


(signed) 7 *. ff. Maddock, 
Secretary to the Govemm^ of India- 


■4 


4 a 


(No. 17.) * 

From J. C. €. Sulkerland, 1 ^. Secretary to the Indjan Law Comdiission, to 

F. J. HeUiday, £sq. Junior Secretary to Government of India, Legislative 

^epartment. 

Sir, \ ' • '■ *’'■ 

.The Law Commission having now so for completed their report upon slavery 
in India as to be released from constant attention to it, think that k may be 
satisfactory to government to know upon, what other subjects tlicy arq. at prekent 
occupied. They therefore direct' me to state, for the information of government, 
that they are preparing reports, viz. * 

.t'l 

1. T»»o reports arising out of the petition of the East Indians. The first, upon 
the sub stantive law to be applied in the moft ^.to that class petsdns tma efoe r 
c1aB8EsnvllUi>H ll'IfHI conditton mav be conside^l doujt tfu). 'Ht e scewdi it report» 
upflll8b''|udicattrre.s ^ bv w hicli the causes, civil and CTi^jntnt^L ofTImsu filUMlBs i|T trto‘ 
be ciecidca. {nv plvTniMne question ot the latrodnctioh of juries, or ^iiic iTTodificati tm 
oi t hem, into ine mOT ussil. 

3. A report upon judicature and procedure in the places subject to the juris 
diction of Her Majesty’s courts. This will comprise the report (which has been 
already annpunced) upon the courts of requests, that upon the introduction of 
vira wen examinations in equity, and that upon tin; Keilbrder's Court in the 
JStruits. These three subjects appear to us to for^ properly s^ many chapters of 
a report bearing tbe title above stated; and we propose, therefore, to treat them 
' in that manner, although in the references which called opr attention bo tin in,, 
they Wi^ either prescribed separately, or in combinations ditforqpt from that wliijgl||)- 
seems IPus the inost sietlipdical and the most ct^yenient, 

3. The Law Coimnissioners have s^fn hmi under consideration the que^ofi 

to ilrUbDcafftnd ckctiit under the 

^ . _.^ter irom a|n uinclatmg tWcrefaiy’Grant, dated 

une 1839, are about to submit u repoft on the sulyect. 

4. 'jA^ connected With’ tbe last^mentiohed subject, th^y have rt'sMed the con« 

sideration of the questfoo feferred ‘ ' « ’ 

['dated the 4tb July if ' 
adder courts,” and will 1 


. mTSlRffiK they r^eM thAS~l|b’ honourabk; ll>® Governor-general in 

C^ncil will b^ pleased fo cqipgptnicate. to them wy reports %at^ay b« before 
govehimeqt biforing upon the questidn with reference to the state of busiiuss iq 
tbe Sadder f>enaony and Nizamut Adawluta, a4.ipaldh||| or Bombay, or else* 


Lag;iM. Com. 

3 Auj^uNt' 1840, 
No. - 2 . 




SPFX'fAL REPORTS OF THE 


i uh let!*-! the 
1 Comniii^ 
liittrd July 
N»>. 41. 


CorT-. 

;; 18 id. 

No, :;. 


L(-(5ihl*iti\c D(j.i 


^ 3 ^ 

}lis T.orthliij) in Council uwaro that llic Law (.'orntnibsion had consulted the 
piincipal jiidu ial authorillcs, with ii view lo ascertain what objections exist 

to a luu h-iiabziii;;- die rf‘-marriai;e of HinduyMidows, Such law, it was hoped, 
wonld t.'I'd to diinini.d] the Clime of child-murder. The inf|uiry has produced a 
(h^fns'i^n on the le^’uUty of such re-mania;;'es under the Hindu law and usai^^e 
H) .voin<. jilaees. 

rii( Law CornmisbiomTs are preparing a sfiort report, showing tlie result of 
iheir iiupniies. 

% I iiave, &(:. 

(signed) / (\ C, Stithcrlaml. 

Indian Law Commission, Secretary, 

n July I H40. 

ddl^-) 

From Junior Sct ietary to the (lovcrnrnenl of India to ,/. C. ('. Suthirlamif Lsq. 
Si'CreUiry lo tin? Indian J^aw (h)niiiiission. 


Sir, 

I AM chreeted hv ihc Fight hononrahle the (iovernnr-geiiend in (^)iiiicil to 
:n k;iowl(‘di.'t‘ llit' }ecei])t ol‘ your h'lUr (No. 17), datf'd the J ith nitiino, and in 
uplv, 10 'late that hif> LonLhip in (^juncil will look with interest for reports IVoin 
the ('oinuiKsi>i()n the subjects now hid’ore lliem. 

Cl. It js very (hsiiable tbat the Commission should sp(?edily place the govern- 
inenl :ii p()s>>essjon ol their \ieus upon those amendments in the law oi procedure, 
^^lliell must take a prominenl [)art m all extensive legal rclorins; uml it ir obvious 
ihat much of is noticed in your tirsl ^ectJon, and tiie whole of t!ir su!)jt:cls 
of the tliird and ionrtli, are but poilions oi llie eoih' of procedure, anil therefore 
belong to that clas.s of questions which, in his Lm'iNhipks opinion, require your 
earliest atlenlion. 


rjjon the. im<lersiunding that the report alliuled to under your sf'concl iicad 
will be iinnislied at 110 distant dale, Ids J.ord.ship in (‘onncll approves the coni' 
bination of snljecls projiosorl by the (ximmission. Rut 1 am dc.'>ired to ob'crva', 
that the snhjcM't*^ wtticb it i-. intertrhWl to comhine in one report, are each, in Ids 
Lordsliip's cMimntion, oi snftirirnt urgenoy and nnportanee to require separ^**^; 4W»d 
distinel consiileration, while the time whieli lias abeady ekqiseci smee they'were 
fipf pro[»oserl to the (himnnsstoTi, espeeinlly in the case of tiie (kwirt of Keqf^e^ts,- 
and (he great necessity whu'h luis long l)«‘('n left Tor the inqirovcment and exten¬ 
sion oi'that court, render it dcsirahh' that Ihe propo.sitions i>l the (’ominls* 

sioncis should he maimed, and laid l)efore govi rnmeut will) as litlh' liiither delav 
iis m.iv be piesiblr. Slioehl it then l)e found that the plan of comliiuMig these or 
any oilmr portions ef Ihe eoile. of procedure in one gi'ueral report, or in one or 
moir coinpieluMisive Ol ipieis of a geni ml report, is likely lo occa.-^ion sin ii dolav 
.is lo priwenl iht' icceipt of the report by government b' fore tiie termination of 
:l)r pre .cfnt year (iS jo), iiis Lord^hlp wouhl decidedly prelor lo receive neports on 
c:n h Nubjec'l bcparaleiv ; iiul, in tliat ease, would suggest to the Coniniisj^ion liu‘ 
.^tal(' ol till' (hjiirt of Keijue'-ts a> the llrst sidjeci for their eorisidcration. 


1. IL teu nce has been made, as rcf ommendeiUiy the (-ommi* siou, for iriforma- 
uuiuau,u.ai%bUili: iiLi>11snu;_ss iI11 ddiT^Jut 
tiie pn>i(l<Mic\, and the result of tjie releroiirc will lie made known to the 
!ui^slon wirhont loss (d time. In the meantime, the lialf-yearl\ report, fro tTtlne 
i\i J<(nuar\ lo ilie ;5o!li ilune iSjo, icddvcd from the presidency of Ikmibay is 
'oi arda\l ew nii. 


^ I have, iNc. 

(sigiK'd) /. IJalliday^ ^ 

C'-a.iad (.'bar..i.i 1 , Jnniur Secrctarv to the (iovcrnnTfnt of India, 

3 ^mjUbl t io 



INDIAN LAW COMMISSIONERS ij5 


(No. 151.) 

From Secretary to the CJovornmcal Of India to J. C. C. Suthertaud^ Esq. Secretary 

to the Indian Law Commission. 

Sir, 

1 AM directed by the Right honourable the Govornot-general in C’ouncil to call 
attention to mv letter^ No. 207. of the 2()th April ito rfeepu.-t that the 
report on llir reform of the jmlicatories iiijhe Strait:-* sotrltmen!^ therein required, 
inav he furnished at the earliest conveniewe of the (.’oinmi'-sioners. 

j. 1 am also directed to remind the C*onnnLssu>n, that their toport coniainiug 
reasons for the provisions of the dratt Act for estahlisliing a court of subordinate 
civil jurisdiction at the presidency, promised in your h‘Uer of the ;5»st .hilv last, 
lias not been as ycl received, and to request that its tnnisinission be «^xp<'dile<h 

I have, &c. 

Council Chamber, (signe<l) T. //. Meuidovk, 

22 Nov. 1841. SeCJeldPj’ to the Governmtmt of India. 


To the Right honourable llic Earl oi AucLlufid, (i.e.n. Ciovernor-(fcneral of 

Imiia in t 'ouncii. 

1. W’y. liuve the honour to suinnil a report upon the «|U('stiou of aholisliiug llu 
Rectuder r^ C'ouit in ihc Straits^ which was referreil to tla I.tuv (’omtu'if^ion hy tie* 
governnieni of Indio, iimier date the it>lh September 'iSj7, in (onl’oimily to 
instnietions from tlu' llomnirahh' thr Court of Diicotorv, elated iotiv I'ehrharv 

i«J 7 

Ol die volutnirKni'- papers I'orwarihvi to us Ihi (he purp{?s(' (U an 

opinion upon the sidjeft, :t vi rv lur^e projinition i> •)eeupjed with que-tioie e()n- 
mt.hvl \Ml!» tin luna) odanne lratiun of tiu’ MraJl,- M'ltUnnenb. wiju.'h. os not 
hasini!, relCK'nee to tht' jinheial eslahlisiinn nl. we do not ieol (Moselve.s called upon 
!<; (Je-en-" p:nli< ulorK. 

;p Ik ijii^ '-tion <K roioriu ot i 1 k‘ ‘'\stem of judusOuie m the .'Mrmt'., wht(‘h 
]i:e- h'.cn e'.pe. iuily r( ferred to ns i-n repoit, iias hei'u ti- ded in do- papor^ hetoia 
in conir .siou witi,* that ol an alteruliojj ot the !aw pjevailing at iIk'Sc*. ^etth*- 
iTi( nts. 

it lues been (udicialiv decided tiiar the law (d Ihsuland is the oa Jo(f, i<» 
which the mh.ai)itanl's of all cla sh’s art Mihjeri; tiuii is 10 sav, ,'0 much ol i\ a^ i:. 
:jipfdiei)!)i( to their vanons circuiiiMan'*^ '-. 

\\\’ concm with the late Sh iienjnmio !\Ialkin and thi' ( oKa rnor-gem.ral m 
liunkue^ th'O it ought not tc» 1 .*’,: ehangf d Md^-tantianx, hut modified hv evvpre>'.- 
<nactni<’nf, in tlie spirit in xvhiehSir lienj.ia.in Malkni thought it should In admi 
i/istcriMi, nndei a large and I'hcrar lagai (1 to the ddiVrenl manners, nsage.'s, and 
religions of the vanons nations ol which the jiopulation is lanuposed 

ii. VV itliout sonic modification it would he uiisuitalde to tlie comiiiion an.! en - 
cum.'slancc.s even of the Engii;>h settler; and om (‘\tensive and very hineficbil 
change on a most uiatenal point as regards them, has alieady becai eifreted hy tin 
new jaw' enacted hy Act XX. of iSj 7 , whereby all hjidei! properi\ in ihe Straits 
settlements is declaretl to l>e, for certain j purpose's, of tin na^nn 01 cliattel.s leal, 
thcifcin adopting the prineiples of Act IX. of tne .same year, framed, on the leeom. 
mediation of the Law Cainmii^'sion, for r('.licving tin- paracs freai rh»- ddlirnitics 
they sullered trorn a similar cau^e *. A- regarils tint r^sr of tin* pe^pulalion of iltcfe 
settlements, coivddtring that they are, and long have hfeu, iin :oi EnL.de-.h law, and 
looking to the: character of liu: po[)ulation, xvr are (.a oj)i'non tiier lue jirnunpi*- 
blalcd m our report upon the, ic^r loc^ ot liriUrtb may uith piopriely f>c 

applioil to and that iio greater modification in Die law oj I jigjami th.ut 

w'(»!dd 


^ The scope ot thi- Act. H’f ruav obricrve, hah !;efn ^oiiAL-what -k-o li - 

only to the trunsnnission ot itnmoviable properly upon death iuh] inU‘»t«cy of iIk' . *;r pt ii^ott 

having a bcneliciai interest in the :>an e. 


No. i. 
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would, be effected giving o()eratton to the rules laid down in the draft Act 
founded upon that report need be contemplated at present. 

7. We proceed to the investigation of the main subject, viz* the machinery by 

which the law is now administered, and to state the nature of the alterations we 
are inclined to recommend in the constitution of the courts; and it is^atifying to 
us to be able to show, that in framiiig tijese changes we have also pritmded for the 
very large reduction of jg5,ooo rupees per annum in the judicial expenditure of the 
.Straits settlement. mmmmmm ,j, 

8. The present system is that of a chartered court, partly ambulatory and partly 
stJitionary in its functions; composed of a'recorder, being an English barrister of 
not less than five years* standing, and appointed from home under a commission 
from the Crown, assisted by the governor of the three settlements of Singapore, 
Penang, and Malacca, and the resident councillor of that one of the thre«r settle¬ 
ments at vvliich the court may for the time be sitting. 

y. court, it appears, may be held by one of them sitting alone, it being 
[)T()vi(led, Ijuwevcr, that no court shall be held without the recorder, if resident 
within the settlement, unless under the express authority of the governor, or the 
councillor acting as such. 

10. Doubts were at one time raised as to the legality of holding a court at any 
one of the settlements without the presence of tl)e recorder, but it seems that they 
wer(! overruled by Sir Benjamin Malkin, the recorder, as we find from his letter of* 
the 'Kith September 1837, paragraphs 44 and 45. 

11. Thc' most weighty objection that we find urged against a court constituted 
on this plan ik, that it is maintained at an expense quite incommensurate with the 
popl^laticv) and resources of the settlements over whicii it is placed. 

12. It Iras further been urged, that the enforcement of the strict letter of 
the English law', which a court with an Englisli barrister in it feels itself obliged 
to uphold, is entirely uusuited to the habits of the people for whose (benefit it is 
intended. 

13. This latter objection, however, is, by those who ofler it, re.sti icted to the 
civil branch of the court’s functions, and has been successfully refuted by the 
observations of Sir Benjauiin Malkin, with wiiich the Governor-general fully con¬ 
curred ; at any rale it is an objection to the^law rather than to the con.stitution of 
the court, and wc sliall waive its consideration in this place. 

14. Various plans have been suggested by the local authorities and the govern¬ 
ment of India, for reducing the expense of the judicial establishment within limits 
move suited to the state of the finances. I’he chief feature in all is, the dispens¬ 
ing with the professionafcjudge as,a permanent member of the Straits court; and 
the great difficulty with alt has been, the means of .supplying his presence in a 
com t where causc.s involving points of English and international law frequently 
arise. 

15. Tlie first, in point of date, was framed in 1S29 by Mr. Fullerton, then 
governor of those scttlemenls, \\ ho proposed making the resident councillor at each 
settlement the judge and magistrate within it, for the trial of all civil suits above 
/,oo rupees in amount, and all criminal cases not involving more than ttvo years* 
impri.sonmcnt with hard labour, 30 stripes, or fine of 20u rupees, with power to 
commit all higher cases to the court of circuit and appeal; to the latter tribunal, 
appeals to lie in civil decisions above 2,000 rupees, and an appeal, in of 
3,000 rupees and upwards, to the Privy Council; the assistant resident to * all 
suits ii|> to 500 rupees, and to take, up all magisferial ca.ses referred to him. The 
governor of the .'<eUl(?inont.s to perform each circuit, to hold a court of circuit and 
appeal for the settlement of all cases, civil and criminal, referred under the above 
rules. British-born subjects were to be amenable to these local courts, but with 
lca\c to appeal to the Supreme Court at Calcutta, instead of to the Governor on 
circuit. Parlies deemii^.lbemselvcs aggrieved by govemcnent were to apply tt> 
tlic govrrnmem of India, or appeal to the Supreme Court at Calcutta. The 
process of these courts to be very simple in ail its stages; and in cases of import¬ 
ance, purticulaijy in commercial cases* a jury of four or seven to be assembled. 

lb. Anticipating that objection might be rHised to a plan which provided 
courts compobcd only of civil servants, Mr. Fullerton proposed another, whereby 

five 
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4 Ve DiercbaBts should act as (assessors, or as aidertiMlipi ki 0 mayor’s court, .th^Mboli»h>^ ^ ' 
recent being mayor, the gov«rm» arid eouncU holding sessions 0# oyer'and’ ^*^J^JfJ|i^***** 
terminer, with a petit jury, on informations to be drawn up from the magistrate’s “* ** “^ ^“* 
proceedings by tbe r^'strar, but divested, as well as the proceedings, of ali tech* 
nicalities. 

17. Th^ Coycroor-generall, Lord Attckland, in the very full Minute which he Lord Auckland'* 
recorded on this important question, suggested the following plan t, 

(44K) “ To have one paid magistrate, and on assistant magistrate, at each 
settlement, who sha|l also have charge of their revenues; both to he justices of 
tbe [>eacey and both to have, consequently, the power of coLiKnitincnt, but tlm 
assistant to be generally under tbe orders of tlie magistrate, who should have povver 
to review tl>o assistujal s orders; to empower them both to punish for slight mis* 
demeaiiors, petty thefts, See., and to empoweir,4b^ magistrate to try small f lmncs 
by a jury of five, and to sentence persons thercli^ convicted to one year’s imprisou- 
ment with bard labour; to make all the orders of tbe magistrate and his assistant 
appealable to thq resident of the three settlements, who should be able to rtjmit 
sentences, but not to interfere with verdicts, 

(442*) To direct the governor of Bengal to make natives, or others, justices 
of the peace in the interior, where necessary. 

(443.) To make the magistrate and his assistant commissioners of a court of 
requests, to sit one at a time, as may be convenient; and to increase laigely the 
jurisdiction of the court of requests, which now docs not go beyond debts to the 
amount of 32 dollars.^ 

(444.) “ To have one resident for tbe three settlements, who, besjid^s hearing 
appeals from the magistrate, shall be a civil and criminal judge, holding his court 
at each settlement alternately, with power to summon juries to try upppuls from 
the court of requests, and to try all original civil cases, with or without a jury of 
five, according to the desire of the parties, giving eitlier parly a right to require a 
jury; and with power to try all criminal cases with u jury ot five, except only in 
cases wherein a British-born subject shall be accused of a crime for which, if found 
guilty, he would be liable to suffer death; to empower tbe resident, as judge, to 
postpone or adjourn the trial of any case, civil or criminal, for the arrival of His 
Majesty’s judge in circuit. 

(445.) “ To empower tbe resident, us judge, to pass judgment in civil cases, and 
if not appealed from, at his discretion either to execute it or to grant a new trial, 
and cither to jmstpone sentence in criminal cases for the arrival of His Majesty’s 
judge, or to pass it according to law, and to authorise or postpone execution 
thereof at his discretion, excepting only in capital cases, in which judgment shall 
not be executed until a report of the trial shall have been sutnnitted to His 
Majesty’s judge on circuit, or to one of the judge s of His Majesty’s court in 
Calcutta, and the sentence approved and confirmed by him. 

(446.) ** To obtain the gracious pleasure of Hi.s Majesty to the proceeding of 
one of His Majesty’s judges of the Supreme Court in Calcutta to tlie settlements 
in the Straits, once a year, or oftoner if need he, for the trial, with or without a 
jury, of all original cases, civil or criminal, that may have bfxm referred to him; 
for the trial of all appeals, civil and criminal, from the decision of the Commis¬ 
sioner ; und for the hearing and passing orders on all petitions. To empower him 
to call for any proceedings of any local judicial officers, 'vith any .staleinents pr 
explanations he may require, and generally to vest him w'ith the powers of the 
Court of Kirig s Bench and the Court of Clmbcery, together with all necessary, 
eccl^ll^stical and admiralty powers within the .settlements. It would apparently^ 
be nwessary in order to the exercise, in tlie first instance, of the powers of ari^ 
admiralty court always on the spot, to solicit that th(^ rcsidciu’s court be invested* 
vldtli admiralty jurisditption by His Majesty, if such should be his royal pleasure.” ^ 

iX. Mr. Murchison, hMc governor of these settlements, for whose ojunion (when Mr.tioverDoi Mur- 
lliat gentleman was in Calcutta, on his way to lingland) the above plan was sub* ‘ he.oiih ujjfwioti 
oiitted by the Govempr-getieral, thouglat that the pix?seiit charter of justice, in ^ 

" - Wispect 

♦ The temiB o<‘ the charter are «otoeirhai more coroprchcmiivc than these weird* imjiort. They 
include email debts, and ** ail suit* and causes whatsoever,'' against any of the inbihitants of tiie 
settleineitu Ancl places subordinate, ^ wnerein the debt, duty, or fnaiter in dispuielihull not exceed 
1^ virtue of 3U ^llars." 

'■ 3«>o- s 3 ■ 



No. 2. 

Aboinbing tli« 
R<*C 4 jrd€T*ii Coiirr 
in tlie 


1^8 


SPECIAL REPORTS OF THE 


Sir Jicnjaniin Mal¬ 
kin^ proposal. 


(Jovcrnor-m.'iic- 
raPs optiiion ilu rc- 
011, and inodilica- 
tioii ol' ionnor plan. 


]Mi. Sl.akc.spcar'* 
plan. 


sionrrp views. | 


Think professional 
judge imlispcn- 

saidc. 


respect to the law, w as weil adapted to localities if due regard were iiad in practice 
to the clauses, which expressly saDCtion such a modification of English few as may 
be required by the manners and customs ol our native subjects; atid that the chief 
alteration k qnired was, the snbstitotion of the Malayan language for English in 
tht‘ phiailinji, the utter exclusion of advocates (at least from the coii|^s where lay 
juf^ics preside,) and a real Observance of the very simple process alr^^y enjoined 
hy tin; chaftcr. In respect to the constitution of the court, he concurred in tlie 
opinion that there should Ixs; a court of appeal held by a judge entirely ind^endeni 
of the local government, which should be not only a court of apf>eal generally, but 
an Of iginal court in respect to all matters in which the East India Company have 
a direct interest. Instead, however, of having recourse to the plan suggested 
which, in hi.s opinion, was liable to much risk of failure, (alluding to the state of 
th(; (/ulcutta bench two years before his IVfiniitc was written,) he recommended 
thc^;iip{K)intment of an English barrister, to be permanently fixed at Singapore, not 
to be knighted, or led to expect promotion toother benches. “ In this court,'' he 
observed, the process wtiuld still he carried on in English, an imperfection cer* 
tainly, but liardly to be avoided; while the other plan was liable to the same ^ 
objection, wonUl be nujre expensive, and much leas efficient.” 

Ip. A modification of the Govenior-generars scheme, as regards the fi&oposed 
circuit, wa.siofferc’d hy vSir Denjumin Malkin after his removal to the Calcutta 
bench, and not long prior to his lamented decease. His proposal was to attach 
a fonrtli judge; to the Supreme Court at (Jalciitta, for the puiposq of performing 
tlic* circuit to the Straits, and likewise of supplying vacancies in the Supreme 
(.diirls of Madfas and llombuy, w hich he suggested should he reduced to a single 
judge at eu'th of lluise presideneies. The efliVet of this wouhl he to .save to the state 
Ihe^ entire expense of one judge of a Supreme Court, and thereby to accompUsh 
the de.sired saving at the least possible detriment to tlie administration of justice 
in thc‘ Siiait.s. Tin’s plan, u.s regards the (constitution of the Supreme Court, 
is similar to that proposed hy tlic Finance Committee uhleh sat at (Calcutta 
in I tS'ij) and 1 8;50. 

JO. Upon the .scheme (iropused by Sir Benjaiiiiu Malkin, tlic Ciovernor-gciieral 
ohseived, that it liud much to recommend it, and was well worthy of the attention 
oft I la home authorities; but that it went far beyond the purpose immediately in 
\iev\, being a .scluniu; for all India, and involving an organic ehanae, the time for 
the consideration of \t hieh had not yet wrrj^ved. Upon reflection, it appeared 
him tliat the civil judicial business of the Straits “ might he almusl cntiiely pro¬ 
vided for by local tribunals, with a power of appeal on points of law to Uil; courts 
ol C'alcntta.” “ Tin; same appeal, or a reference for contirmalion, might exist in 
criminal cases of mugnituiie.*' On the vxliolc, iic wa-s.lcd “ to prefer, even to the 
annual circuit ol’ a judge fiom Calcniia or Mavlras, the best magistracy and the 
bcM ( ouris, v\hich, at a nunlcratc expense, could locally administer justice, with 
regulations for appeal or rclcrcnce, as above described.” His Lordship appears 
to have had in view an arrangciiuait .sngge.stcd in Council by Mr. Henry Shukespear, 

“ ol allowing an apjaail on ilu' record to the Supreme Court at Calcutta from the 
local courts in all civil casc^ of magnitude, similar to the appeal from tlic Supre?ne 
Court itself to the Ihivy Council, while a reference for confirmation of st^'iilence, 
either to that coint or to the govermnent, as in cases of courts-martial, miglit be 
made in criminal cases in wliieh tlie .sentence exceeded 14 years" imprisonment; 
all other cases, lityond the couijietency of tlie magistrates to decide, to l)e disposed 
of by a (jiiarler sessions and a jury.” 

LM. Tltcre is much in tuch of the al)Ove plans that is deserving of niatu|fccon¬ 
sideration, and something in all, w hichw'o feel inclined to recommend for adoption 
in any scheme that may be tinally resolved upon. Each has emanated from, or 
been modelled in unison witli the opinions of persons of high authority ; it will, 
liowt'ver, be scarcely ncc^js.'^arv foi us to enter very fully into our reasons for 
coinc'ding in .-uch of tiic.views oi thesi; authorities as wc imve followed in our 
schcim;; and it may suffice ^to state, generally, the point.s on which we do agree, 
and the jirincipal gromrds'of ol^r^^ecomme^ulations. 

V e cannot agree with those who would deprive these settlements, remote a$ 
tlicv are from ,th(' other English settlements in India, of the constant presence of 
un English profcsvsioiml judge; and we fully conpur in ffiestroUg reasons urged by 
Sir Uenjaniin Malkin, in the followingi^aragrapliis of his letter the ifith of Sep¬ 
tember iS;j 7 > having one permanently resident there. 


(18.) “Xy 
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(i 80 The peentiar im|X>rtance of having a profoiaionai juc^ in 
arises^ in my judgment, out of tlm oomrnercial cimructor of the sotUements tlierc^ Court 

and the resort thither of foreigners of ail nations. An erroneous dectiion'on the 
regularity Or irregularity of the presentment of a bill of exchange, or the sufficiency UcnUaram Mat, 
of the notitje of its dishonour, would compel a merchant to make payments kiuV o]^\ion on 
at Singapore which he ouglit to be able to I'ecover from |lie next party to the bill point, 
in London, but ^vould not, because there they would require ivul rcgulariiy. This 
is a case not unlikely to arise. A Company's servant, unconnected with mercantile 
business, would probably draw his notions of it very much from the practice of the 
place where he lived. At Singapore thi.s practice is very lax, so much so, that an 
{Attempt was once mode before me to establish a ’^custpm' of ♦Sin|:i\t,H)re to transact 
ordinary mercantile business in an irregular manner; of course I did not recognise 
any such custofri, or treat men who had received their mercantile education in 
Great Britain or India as entitled to relieve themselves from the ordinary restraints 

of the regular conduct of business, by setting up any lax usage of m recent an 

introduction. Nor (though some of the passages referred to by tlie (Jovernor- 
, general, in the 407th paragraph, seem to shoiv that judges appointed under more 
favourable circumstances than they would lie, on the projected might be 

ready epough to dispense with the rules of Uiw in any case where tlu'y tlmught it 

inexpedient to apply them,) do I suppose that any uon-professiormljudge would 
have allowed of such a custom claimed expressly as an exception from the ordinary 
rules of law; but he might very easily fancy that the practice of the place where 
he lived was tlie real ‘ usage and custom’ of merchants all over the world, juid 
the consequence might be such as I have already adverted to. 

(iq.) “This is only an instance, and negotiable instvimicuts arc ^idre likely 
than anything che to furnish such instances, and occasion such incotivcnic hec* 

But similar difliculties might arise on a variety of other incrcuntilc conynicts and 
securities. The law of insurance, for example, is one of considerable intricacy; 
ami there are agents in the Straits for several insurance companies,* and no insu¬ 
rances probably arc effected excefit by them, JJut, in these cases, the parties 
really interested will generally be resident at a distance, and will construe their 
contracts, and estimate their ltal)ililio.s, accordin|; to the ordinary ami legal under¬ 
standing on such subjects. 

( :jo.) “Tiicrt remains another class of cases of less frecpieni occurrence, but in 
which the eonscrpirnccs of an erroneous decision might. I)c yet more important. 

1 n lev to those in wliich internationaJ rights might cornci in (pjestioii or miliomd 
interests might be involved. A case occurred just before I left the Straits, and was 
adjudicated on by my successor, Sir Edward Gamhicr, in which tlic salvage of 
the cargo of an American ship, or rather a claim in the nature of salvage, was llu^ 
matter of dispute. The circumstances wxre very peculiar, and it is not necc^ssary 
to eiucr into any detail of them ; hut it was a case full of difhcnlly, and one* which, 
in the event of any decision decidedly illegul, might, not improbably, Iihv<j become 
the subject of controversy on the part, not of any private inilividuul only, but of 
the Amcricar. government. The court in the Straits is now alioiit to receive 
Admiralty juri.sdiclion—a change most desirable in itself, but vvIhcIi is likely 
to lead to the more frecjuenl occurrence of (|uc.stions involving similar Considera¬ 
tions, and open to .similar consequences.” 

23. Mr. W. U, Young, the. Commissioner lately eniployetl by govcrmrn nt to Mr. \V. It. 
make inquiries into the condition of these sctllemcrits, hav ing betfh examined 4>y 
us on this point (vide Appendix (C.), has also expressed his opimon that, so 
loniyiij English law obtains, it vvonid uul be advisable to entrust the* adniiiiislra- 
tion^f it to unprofessional judges, without some professional ciieck, and Ims given 
a strong instance in support of Ins opinion. 

.. 24. On the above grounds, we would advoc^ate tlie coniinuauce of a profes.-iional 

judge as the principal ipember of the judicial establUiunent fn> the s(;ttb*mnits in propr.^t st ptolVt- 

the Straits, a4S necessary for the satislactory administration of the laws applicable 

to civil cases; and we think it advisable, with ycspeci to the administration 

of the criminal law. ‘ 

25. We are averse, at settlements where caj)ital cuhcs are but t(jo rife, to 
allowing so long un interval between sentence and execution as would nnjst 
frequently be mccssary under cither of the plans for dispensing w ilh the residence 
of a professional judge, even iq tafies where there was no room to doubt tin* cor¬ 
rectness of the judgment; and, with re^j^ecl both to capital und other cur>cs, wi- 
,..300. * ^4 
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26, Althougbj for the above reasons, wo advocate the 
coptinuance of a professional judge in the Strafta^ we by no 
mlans think it necessary, to maintain a court constituted like 
the Recorder's Court under the present charter; and we 
doubt not that a sufticiently qualified judge may be obtained 
for a salary less than half of what it was thouglit proper to 
assign to one holding the rank of tiie recorder. 

27. Wc proceed to submit a plan for a system of judicature, to be substituted 
for that established by the charter, which we think is calculated to work more 
efficiently for tlie ends of justice, while it will be greatly more economical, and in 
which we have endeavoured to uphold the important principle of judicial inde¬ 
pendence by placing at the head of the establishment a judge unconnected with 
the executive administration of government; although, from the necessity arising . 
from the poverty of the settlements, %ve are obliged to give subordinate judicial 
functions to the local executive officers. 


28, The omployments of tribunals, superintended by non-professional judges in 
settlements where the English law is the lex lociy may appear inconsistent with 
the views we have expressed; but having provided a professional judge for the 
higher class of cases, involving points of international and commercial law, we 
think the sufficiency and propriety of the other part of tlic proposed system may 
be rested oh -ehe observations of Sir Benjamin Malkin, who, in the 16th and 17th 
paragraj)hs of his letter of llie 16th September 1837, states, that in much the 
Jargcfil pVoportion of the cases arising in the Straits, it is not a question of the law 
of England, or any other law ; it is the law of all countries alike, that a man who 
receives goods which he has bought shall pay for their price, and tiiat the seller, 
who has received the price, shall deliver the goods ; that a Ijorrower shall repay 
the loan; and that a person who injures another’s property shall make good the 
damage. Tlie bulk of the business of the court in the Straits consists in enforcing 
thc^^e rights; and this may be sufficiently done by any person of sound sense, and 
discriminating underslanriing.’* He adds, t’uat though the habits of a particular 
profession may give some degree of peculiar facility or unfitness (for bo^li are 
occasionally iiiijiutcd) for judging of evidence, the mere local transactions of the 
Straits arc generally of the diameter above mentioned, and this, just as much witli 
respect to Kuropeuns as to others?' 

2(). 'fhe land cases in Ptmang, which Sir Benjamin Malkin notices as involving 
difficulties, have probably been in some measure simplified by the provisions of 
Act .XX.'of 1837. 

30. I’lie population of these settlements generally is of a very mixed character; 
consisting, for the most part, of Malays, Chinese, and natives of the Archipelago, 
whose litigation v\ill be commonly about matters to be governed by tbeir own 
usages. 1'his population, except at the chief town of each settlement, is thinly 
scattered over the face of tlie country, particularly in ** Province Wellesley,” sub¬ 
ordinate to ih'iiang, and in Nanning, under Malacca. The Statement (B.) 
apfiended to this Report, Avill show the nature and distribution of the people, as far 
as our information extends, and will, we hope, satisfy govcrmiient, that, for such 
a population, very simple tribunals will suffice. 

31. Viewing Singapore as the settlement best adapted, from its commerciai 
cluiructer, and large European population, for the Straits presidency, we propose 
to establish at it a court constituted, us nearly as circumstances will admit, upon the 
siune plan as the subordim^e civil court which we have recommended to be esta- 
l)li^lH‘d at lids presidency, to be composed of u lawyer of the English, Irish, or 
Scotch bar, of not less than .five years' standing, the resident councillor, and his 
assi^taut; and at J^cnangf and Malacca respectively a similar court, composed 
ordinarily of the resident councillor and his assistant, aided by the professional 
judge (iuriug die periods of his visitation on Ids circuit. 

32. We think tlmt this circuit should be made three times fn the year to each 
of the subordinate settlements, Penang luul Malacca; but the presence of a steamer 
will admit of tliis being done without any loss of time to the public, and perhapit; 

withoiil 
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without much additional charge to the State, as the ves5?el will he Only performing 
the ordinary duly for which it is kept up- 

3 j. Following the plan laid down for the subordinate civil courts at the pre^i- 
dencies, we intc*nd that all cases obviously involving peunts of English or inter¬ 
national law should be reserved for the professional judge, and the rest distributed 
between tlie lay judges (the resident councillor and hi> assistant), exceptiiig cases 
in wliicli govemmcnl is concerned, which wc would advi.^c to be reserved also for 
the professional judge, as well as all cases of 10,000 rupees and upwards, for rea¬ 
sons hercufter given in paragraph 43. 


No. 

AboliAhin^ thi' 
Ueconlt'r'h 
in the Strait^ 

Distribution oi 
riwl t)Usiu(;NH 


34. At Singapore, ubere the professional judge will hr stationcil, except during At Singapme. 
the periods of his visits to Penang and Malacca, wc think that the disirihution ol‘ 
cases slioiild ordinarily be performed by himself, the lay judge next to liini being 
aullioriscd to perform it in his absence. 


33. At IVnang and Malacca, this duty must ordinarily be performed bv the At Pvnani; und 
superior lay judge, and it docs not appear advisable to interru])l this course ol 
proceeding during the short visits of the proft'ssional judge. 

3(1. Wliilo at Singapore, tlie jirofessional judge should rake up the civil suits rrotiv>sioi.al 
reserved for him, as they are iiisiitiitcd, and jiroeced with llie trial of.them in due juilgos toun 
cours(. Those reserved for him at the other seltleinents he sliould take up, and 
disjH)sc of, (luring his visits ; but the superior loe.d judge should iuive authority 
to take the evidence of witnesses who arc about to b avf; lla jniisdictiou iiuer- 
mediately, and generally to take all steps which cannot her delayed without risk of 
injustic'c. 

37. For Province Wellesley,” on the mainland, separatiMi as it is IVom the 1 tViil <..mi • ; ; 
settlement of I^uiang hy au aim of thi‘, sea, it will Ik‘ n(‘ces^jiry to inake*a ,‘special > 

provision, authorising the assistant in charge to rc reive, and try og llie spot, all 
such suits as arc usually referrid to the assistant on file i'-land, and to remit all 
others ft) llie superior lay judge, to he dispost‘d ot l'\ liini, or lescrveil for the 
prot''‘'-jonal 


;;S. h'roin the dc cisions of tiic assistant a regular api't r.i should lie lotliesupe- Appei.r. 
ritir lav jiulgt^ (;f eaeli settlement, to be determined bv hnnselt, or ri‘si‘rM'd loi llu’ 
prolessioual iuitgc wIku the apjieai is made upon points ol law. Fiom the deiu- 
of the superior lay judge, in original riisrs, a regular a|)peal should lie i(» tlu' 
pi-otessional judge ; and from the decisions ot tlie prole^sional judge, in original 
cris( s, tlu're should li(' a n gular apjieal to tlu* (\)lb‘ge of Justice at Faleulta. 

3(p Special ap])< aU trom the decisions ol the protessitmal judge in easfs turd Spm.. n » 
and (Kcided originally bv the stj|)( rior and suliordiuale lav judges, and Ikuii tlie 
decisions of th(^ supr^rior lay judgt; m ra^es tri(‘d and oiiginalU hv ila* snh 

4ndiiiale, should lie to i1j(‘ ccdlege (d justice, upon the grounds sp(„>ciri(‘<| in iIk. dr.dt 
u gaiding special appeals, which \ m : liad the Inmour to Hihmit umhr d.itr the 41b 
December I S4 1. 


.p>. Upon the principle advocated in (un n poit of that date, that all sjircial 
appeals, lu ing coidinecl to the fjuestions therem described, should be delr nniued 
only by tlui highest court, we propose, as above, lliat there shall he a spe-cial 
apjieal to the ('ollege of Justice at Chdrutla from the dei isioiis of tlu- supf rior lay 
judges, as well as Irom the decisions of the prolessional judge m afipeal cases ; but, 
inider the lulc^ thutajipculs from lh(* deci.sions of the .suliordinale la\ judges which 
turn upon points of law shall he reserved fur tlie professional judge, wt* apprehend 
that there will be few decisions passed by the superior lay judgi s in uliieii there 
will be admissible grounds fora special aj>|>ea), and such .ts tluicare will In* cases 
involving questions touching usage, and the [ii actice ni the (’ourt>. 

41. In the draft Act referred to we jnovidecl tiiat fietitum'- of <jietial aj)i)ealt> 
shcjuld be [iieferred directly to the College of Justice; but, < (jri‘'idermg tlie local 
circumstanee.s of these sclllcmcnls, w e think ifiat the |»Mij,iofi ol apjx'ul might, at the: 

option 


“ We R^albcr from Captain Lew » Di&eertatioti on the .Soil and At^rimliure oMihe i'.fi'isli Stulc- 
nicnt of Penang, including “ Province Wellesley,” p. that the inliahitaMf> <d tht'hiUcr 

are Ircquentiy deterred from seeking justice by tlie inconvenience and nak alteiuling a resert 10 the 
court on tliat island. 
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\ .’ jiraU Ml ei I- 
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option of the appellant, be presented to the court whose decision is objected to, to 
be forwarded by that court to the Collc/^e of Justice, and that if the special appeal 
be admitted, llie respondent might be allowed aUo to deliver his answer thereto 
to the lower court. 

^2. We tliink that the professional Juilgc should have power to call up to his 
court any casCvS, original or appealed, which, from representations made to him, he 
considers to he proper subjects for adjudication by himself, as involving questions 
of law, 

/\ ]. W^ith reference to the jurisdiction of Her Majesty’s Privy Council, we 
would provide that all cases where the sum litigated amounts to io,ooo rupees and 
upwards, sliould he decided by tlje professional judge; that a regular appeal 
should lie from his decision thereon to the College of .fustice, and from thence, in 
due course of law, to llie IVivy Council. 

44, With res|)CCl to criminal judicature, we propose that justice shall be 
administered according to the existing penal law, by three courts at each settlement, 
of wliich tv\o (one held by the resident councillor, or superior lay judge of the 
sctllcanenl, and the oLli(;r l>y the assistant) sliall l>e open continually; uud the 
highest, unrh^r the professional judge, shall beheld at intervals. 

4.'5* W(‘ piopose that the jurisdiction of the highest court, under the professional 
judge, shall embrace all cases in which the crime charged is punishable by death, 
or imprisonnnMvt for life or for 14 years, or by transportation for any term ; that 
tlie court under ti)e superior lay judge shall take cognizance of all cases below 
the jurisdicVd^pi oftlie [uofessional judge, in which the crime or offence may be of 
a nature to warrant a sentence r xceeding six months’ ordinary iinprisomtieuL and 
a fine ofv^oo rupees; arid that lire court of the assistant sirall take cognisance 
of'all ^'ises of less itiagnitude. Wc propose tluit tl>e assistant .shall also he the 
local ningi.slrate and superinterrdent of })olice, and that in the capacity of magis¬ 
trate he shall make a preliminary iirvestigation into cases beyond his r)wn juris¬ 
diction, aird shall commit oflendors, or hold them to hail for trial before the 
supenior lay judge, aird the professional judge res|)C(:lively, aecord.iug to their 
jnri.s<lieti()n. 

.p). \Vv ])rdpose that the profcs.sional judg(*, irr all cases not capital, and the supe¬ 
rior luy judge in all cases, .shall pr*uceed in tire manner laid dovvir in sections 2 to 4 
of the draft Act submitted to government uilh the report of the Law C’ommissioii, 
under date lire ;{ist August iS;}8 ; to which wc beg leave to r^fer for the rr*asons 
upoir wliii h ue lecoinmerrd that they shall he assisted by assessors instead (if by 
a jury, and that the intervention of a grand jury shall he disfrensed with. In the 
trial ot capital ca.ses we do irot think it advisahlc at present to dispense with a 
jury; hut if there is a diflicirlry in obtaining the attendance of 12 sufficient jurors, 
we would suggest that the iunril)er he reduced ; and we would not insist upon their 
verilicl being unanimous. 

47. We further projuise, that if it shall appear to the superior lay judge, after 
he ha.s eompleted a trial and found the prisoner guilty, that the sentence he is 
eiiipov\cr(‘d to pass is inadeiprate to tire crime proved, or that a doubtful point of 
law is involved, it shall he competent to him to refer the ca.se for the sentence of 
the professional judge. 

45. Wc propose that, anwding to the principle of the late Act, No. X^XXI. of 

1841, there shall he permitted one appeal from every sentence or order passed 
in a criminal trial hy the as.sistant, to the superior lay judge; to he decided by 
liiinself, or reservetl for the decision of the professional judge if it involve a 
doubtful poirrt of law. As we intend that the trials before the superior lay judge 
and lire pi'ohjssional judge res|)cclivrly, shall he conducted with the aid of assessors, 
except in capital cases, in' which the deci.sion will rest with a jury, we do not 
think it necessary to allow an appeal excejit as proposed in the draft Act (31st 
August scctioir 2^ li)i^tho subordinate criminal court in Calcutta, wlien a 

conviction is challcnued as wrong in point of law, or when it is contrary to the 
opinion ol om* nr* nrnre of the assessors. In such cases, we thitrk an appeal 
should lie r>eiuiitt<(l fioiir the superior lay judge to the professional judge, and 
from the professional jrrdgc to the College of Justice in Calcutta, and that the 
apfieal court should have authority to pass orders thereon, agreeably to the pro- 
visrons of section 11 of the said dr*afi, affinning or annulling the decision, or 

granting 
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granting or refusing h new trial of the whole or any part of the case, or granting 
or refusing an order to the lower court to reconsider the finding and sentence. In 
capital cases, tried by a jury, we do not think it necessary to make any provision 
for an appeal, oduTwise than at the discretion of the judge, according to the pro¬ 
visions of the existing charter: we would allow an uppeul upon the principles of 
those provisions to tlie College of Justice. 

49. We further propose, that the professional judge shall have power to call for 
Uie record of any criminal trial in any subordinate court, and to pass such orders 
upon it as may seem tit, and that the College of Justice shall have power likewise 
to call for the record of any trial held by the professional judge, anil to pass 
orders Ujion it, provided that in no cas-c shall the sentence passcil by the lower 
court be enhanced, or sentence passed on any |)crson acquiuod hy Hie lower 
court. 


No. 2. 

Upcvrtior'h Court 
in l!io ^Slru.u. 


Special |n)wcrd of 
pi (>k'saiv>niil jiiUge 
and ot ilie College 
of .histieo. 

Sect. 0 01 Act No. 
XXXI. of 1841. 


50. W e beg to refer again to the report of the Law ('ommission, under date the Ilciisons lor ubo. 
31st August 1X38, (paragra|)hs j 8 to 23,) for the reasons whicli l\ave induced us, liNlaH.;. <|uinni 
in our scheme for the administration of criminal justice, to dispense with a iriliunal 
constituted on the |>lari of an LnglLsh ca)iirt of quarter sessions, and to the 
jurisdiction which it has been propo'^cd to eominit to such u tribunal, in single 
judges, hi the manner lit*re proposed. 

31. The powers reassign to the superior lay judge, it a ill be obsiTved, exceed PowiisofiliC 
what was inteiuied to be given to tlie judge of lUc Calcutta subordinate criminal jvuigt 
couit; but are rather less than are exercised by si ssioii judges under tliis pi\ si- 

dency. Wc think it necessary that the judge should have the jurisdiction we 
recommend, because of the peiiodical adjournments of the court of thvi^u'oli ssional 
judge, ahich would render it ineoiivenient to reserve for his cognizance any cases 
but those which we have indicated. 'I hc power wc assign to the ussistai’ll, it will 
be observed, is tlie same as is specially exercised by assistants to the magistrates 
in this presidency, under Clause 3, Section 2, Uigulation HI. 18:^1. 

32. W c C(/nsidcr that tli(‘ general power of siipcrvisiim propiised to hi' given to 
tlie piofessional judge, and tlie provisions for appeal wc have? suggested, will be a 
sijflicicnl check iq^on the vSulKudinate judgi s, while the iacilities which our plan 
Aiill ulford tor consultation and reference between the infiaioi and snperi(;r func- 
lionaiies, will tend greatly to prevent errors. 

33. The civil procedure should generally he t hat of the proposed suhordiniit e Civil pioroduio 
courl at this piesidcn ey, to our report on which wx' have already iliawn atteuVioh ; 

a/hr the procedure which was desciibcd by the late Sir llenjamin Malkin, as 
adopted by liim under the charter established for Her Mujeslv’s eouils in the 
Straits, as stated in paragraph 11 of liis letter of the ibth September 1837, must 
have jircpared the suitors tor rules of pleading and evidence, having no(>lher object 
than the iliscovciy of tiuth and the dt'cision of every case mi its merits. 

“ With res|>ect,*’ says Sir Benjamin Muikin, “ to the statements made as to 
the civil proceiluie of the court, 1 need only rett r to the 4231! |>aragrivph of the 
Governor-generars Minute, to show that the fault, if it exist, arises, not from the 
provisions of the charter, but froth the manner in which tlie charier Ims been 
administered by the judges. How this has been done by others than inyscit, 
whether they he lay or profcs.Honal judges, I cannot say; but my own reeollec* 
tion of the piacticc of the conit, in a very large proportion ol the eases lirought 
before it, is very different from llie accounts given of it. I refer e.specially to 
those cases, a very large proporlion of the whole, in which no professional assist- 
ance was employed, but the complainant came iinmcdiati ly to the ciiiirt vvilli his 
statement of alleged grievances. In many of tliese cases, where he liad no claim 
to ttdrc.ss, even on bis own .showing, this was explaincxl to him at the instant, an<) 
his claim was quieted without the actual instiluiion of any suit, or the incurring 
of any expense. In many others, where he appeared io have a claim of such a 
nature as to admit of an easy adjustment with the opposite party, tiie deh ndant. 
was dc.sired, without the hsuing of any ngular or institution of any 

regular suit, to attend with the plainiilf on an early day, and the case was vci\ 
frequently arranged without difficulty or expense, on he.uing the statemeuts and 
admissions of each party. It was oniy where it vv<is clear, in the lirst iri'-taiK c. 
that there must be a di.^puled question, to be aetlkd by evidence, or wlnxc these 
attempts at a preliminary and amicable adjustment failed, or where the nature ot 
the arrangement was sucli that it required sonic act of the courl to authenlicati 

300. T 2 and 
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and secure it, that any formal proceedings were adopted iu these cases; and 
even then they were of the simplest description; the parties going to tlie regis¬ 
trar’s office, and having their own statement of facts on each side taken down, 
with the rejection of all the immaterial circumstances with which the party's own 
petition never failed to abound, and receiving information what were the points 
really as.sertcd and denied, and the matters which it was necessary to support by 
evidence.” 

54. With regard to criminal procedure, we have no further suggestions to ofl’er. 
Tlie mode of trial now follow ed iii the recorder’s court, and generally in the Eng¬ 
lish criminal courts, ought to be the model of the new court. 

55. When treating of juries and assessors, in a former paragraph, we did not 
notice tlic question of coroner’s juries. Without proposing any departure from 
the existing practice, or any change in tlie functions of that officer himself, we are 
inclined to recommend that the number of members required to form a coroner’s 
jury should be everywhere reduced; and in Province Wellesley, in particular, we 
conceive that this alteration is essentially requisite. 

5(). Wc deem it very advisable that not only the professional judge, but the 
C’ollege of Justice, slioultl have the means of scrutinizing and commenting upon the 
nature and quantity of civil and judicial business done by the local courts, inde¬ 
pendently of tlie oj)portLinities afforded by appeals regularly preferred; and for 
this purpose each of tlie above-named tribunals should be furnished with periodica! 
statements, similar to those .submitted to the Sudder Uevvanny Adawlut, and 
Sudtier Nizamut Adawlut of llengal. These statements should be laid before the 
professional'judge, nionthly by the local judge of Singapore, and by the judges of 
the other two settlements on his arrival on circuit, and should be transmitted by 
the professional judge, with any remarks elicited by bis inspection of these clocu- 
incnl.s,'to the Colk ge of Justice every quarter, with a quarterly .statement of the 
civil and criminal business, transacted by himself at each settlement on circuit, as 
well as in his own court at Singa|)ore. 

'J'he li.st of (stahlishinents we have prepared has been calculated as equal to f 
the civil and criminal business of the courts at each settlement; but is not meant ! 
to interfere with, or cover tlie establishment now kept up at each, for police pur- ^ 
poses, for which, from all the information before ns, it docs not appear to be more 
than sufficient. 

We proceed to show that the above scheme, in a financial 
(juitc compatible with a very considerable annual reduction in the present charge. 
Statement ‘‘ A.” show.s the establishment and charges which, it appears to us, 
niiglU suffic’e upon our plan, compared with the present establishment and charges, 
and with the sclieine proposed by the (lovernor-gcncral. 

f)(). It will be observed that we contemplate an annual charge to the amount of 
I, o(i,(i4C) rupees, which is less than the present cost by 95,294 rupees. The 
estimated charge by our plan is more than that which the scheme of the 
Governor-general included: hut in the calculation of the expense of that scheme 
some heads of charge have been altogether omitted, be.sides a few' subordinate 
items, which nuist have been provided for, such as the pay of clerks, &c., at the 
settlements of Pc!nang and Malacca, and the salaries of the deputy sheriff* and 
coroner. Allowing for these item‘d, the expense would exceed the charge stated 
in our estimate. 


Propused by Law C^ommisi^iun 
(lovernor-generars Skelcii - 
Add for Penang - - - 

Malacca -% 

13,620 

11,220 

88,200 

1,06,640 

Deduct allowed for in Gro.ss 

24,840 

;}-940 

20,900 

1,09,100 

Excess of charge over that of the Law Commission 

I 

2,460 


60. Do 
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60. Of course the great reduction arises from the abolition of the recorder s 
court, and its costly establishment. We propose tliat the barrister to be substi¬ 
tuted* for the recorder, shall receive a salary of 17,500 rupees^ or 1,750/. per 
annum, being the same, within 50 rupees, that was allotted to the late registrar of 
the court. 

61. When we look at the salaries allowed to 
professional judges in other dependencies ol 
the empire, we are satisfied that the allowance 
we propose will be sufficient to procure the ser¬ 
vices of one duly qualified for the judicial office 
in the Straits settlements. The sum of 1,500/. 
has been suggested as sufficient; but consider¬ 
ing the position of the professional judge re¬ 
latively to the executive officers who are to 
take a part in the Judicial business, we do not 
think it could properly be made lower than we 
propose. 

(>2. We propose an extra allowance of 2,500 
rupees, or 250/. a year, to cover the expenses 
to which the .professional Judge will he liable 
on his circuits. Assuming tlait his passage will 
be })rovidcd for in the steamer kept up for the 
service of the Straits, as stated in the note 
to paragraph 4.53 of the Governor-gencrars 
Minute, and that he will have accommodation 
in public buildings while residing at each of the snhordinalc scttlciiients^. we sufi- 
pose tl)at he will be able to perform his functions at tijosc scUhanents without 
other aid than can he afforded by the cstablishinciits attached to tin! hjcal courts; 
and that it will not be necessary, therefore, to make any allowance for batta to 
clerks, ^'c. attending him on circuit; hut \\v have allowed for a third clerk at 
Singa|)ore, to transact the imsiiiess of the professional judge, when at the heail 
estahhshnient. 

03. Wc liavc not, under the head of Penang, allotted an extra establislimem 
for the court of the assistant at “ Province VVelleslcy,’’ because that now kept up 
for till’ court of requests and police will suflicc; and for that reason we have not 
proposed any reduction of that estahlishmeiit. 

64. For the same reason we have not interfered with the allowances to tlie 
deputy sheriffs and coroners, as the duties of those officers njust be perfoimed as 
usual; and we have allotted a small salary for the deputy sheriff at Malacca, on 
that account. 

bf,. We have charged to the judicial establishment a moiety of the salaries of 
the resident councillors, at the rates to w hich the Cjovcrnor-general proposed to 
reduce them, as intimated in Ins Mmutc, hut have not charged any portion of the 
salary of the Governor, because it does not enter into our scheme to employ tliat 
officer in any judicial function. 

C6. The following is a Summary of the results 
The existing Establishment and Charges are 
Tliose proposed by the i.aw Commission 

Actual Keduction 


Proposed by l^aiv Commission - - - 1 . - 

Average receipts from fees, as per Governor-gencrars Minute 

Net charge of New Judicial Establishment Rupees 


2,oi,y34 
1,of),640 

44,427 

02/213 


New South Waif*: 

Chief Justice c,ooo 

Puisne Judges i»5uo 

Van Diemen’s Lund ; 

('hief Justice - - - 

Puisne Judges ... 

C'ape of Good Hope: 

Chief Justice - - - j.ooo 

l^ubnc - - . - 

Sierra I .cone: 

Ueeordcr i ,500 

In Ceylon a barrister has lattdy been 
np{)ointcd to the ofhee of district judge, 
upon a salary of 1,000A, and it appears 
that an address to Her Majesty bus been 
sent from the colony, praying for the 
appointment of professional judges to 
the oilier districts; it being assumed 
that coinpt'tiMU professional piTsonB 
could readily bo imanired to lilt the 
office, at salaries varyiiij,* from tioo L to 
1 ,200 /. a year. ’ 


67. We do not, however, pretend to offer the statement as* more ilian an 
approximation to a complete scale. We think it probable the Straits authorities 
may show grounds for requiring a larger sum for establishments than we hav^ 
30G. " given. 
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given, liven assuming for this branch, rnpees 45,000, ^hich aiore than we 
allow, thonoh ie.ss ihuti ihe existing charge, v^e should still have shown a positive 
dear rcduciion of rupees 94,000 per annum. Mr. Mtirchison allows that mluc- 
lion is piacticahle to u considerable extent. 

i)S. Our several propositions may be thus briefly summed up:— 

bust. "1\) .surrender the charter of the jecorder’s court to the Crow^n ; to abolish 
tiiHt court, both as a. court of civil fiistice and of oyer and terminer, together with 
ific r onrts ot rjuarter and petty scs.^ious, and the institution of the grand jury. 

Secondly. 'Jo suliHtitute for it a system of courts, to be superintended by a profes- 
sioijdl judge of not less than five years' standing at the Bar, aided by the resident 
and assistant re.sident at each islaiul. 

Thirdly. The cc)urts held hy llu m to be modelled according to the drafts for 
bubordiniitc civil anti ciiiniuai coiirt.s already submitted lo government by the Law 
CJominissioners in the ir report-, and subject to such alteration as the local position 
of tbo'^e scUJeiiKait.s call.^ fur. 

bV)ijrtlily. "J o leave the Ihiglisb law as the /t\i loci of the Straits, as modified by 
the late enactment.^ of tiu‘ Indian legislature for them, and further modified accord¬ 
ing to the principles slated by tlie Indian Law Commissioners in their Report upon 
the lex loci of British India. 

I'iftbly. To leinodcl tbc‘ judicial cstablisbineut for these settlements according to 
the f.( hedid^^anne.xcd to this re|)ort. 

f)(). WV proceed to notice the minor alterations that have been suggested for 
improving the admioistralioii of justice in liic Straits. 

First. To ap|)()int a court of petty .sessioiis to relieve the f(uartcr sessions by 
trying minor felonies, inisdc^rncanors, ami other oflencc.s spt’cified, comj)Osing a 
great ])ai t of the duty now devolving on the latter court. 

Secondly. To aholi.sii the grand jury, and recast the petty jury list. 

'ridrdly. To make the Malayan language the language of the courts, with 
cxec’ptiorj of the harrisicr’s court, v\hicli Mr. Murchison agreed might carry on 
its proceedings in Knglish. 

Fourlhly. To consider each s(‘Ul(Mnont as a separate county for all the pur- 
])Osch of i)roccss of the local courts, and thcrc'fore lo have a .se[>arate slioritf, coro¬ 
ner, and rcgi.strar lor t ach, ami to make the process serve for cucli witliout the 
ncccssiiy ol having it rctuinaljhj for all three, (this particularly for secjuestratioiis) 
ami lo allow certain “ process which is now required to he under seal, and to be 
executed hy the sheriili to he (exempt from such formalitie.s.” 

jMfthly. "IV) render permamait and irrevneahle the arrangement betw^een the 
Honourable CompanyVs government and the officers of court, for payment of 
fixed salaries in lieu of the fees, which arc carried to account of government. 

Sixthly. To render ofluers and .soldiers amenahlc to the local courts for actions 
of debt, and per.^onal actions under rupees 400. 

Seventhly. To make a pau|)cr establishment. 

Eighthly, "fo erect a bankrupt court. 

Ninllily. To obtain Admiralty jurisdiction. 

Tenthly. To render the U^^limony of convicts available. 

70. Of the above ten propositions the two first were entirely approved by the 
laic Sir Hcfijamin Malkin,, wlio wum indeed the first to suggest a change on both 
j)()ints, and had intended to propose some modification of the court of quarter 
.sessions itself, hut withilrew this in favour of the proposal of the Governor-general 
for erecting a vcw court of pettey sessions Tiie difficulty of adequaUdy scrutiniz¬ 
ing liie d( cisioiis of the quarter sessions appears lo lie in its being a peculiar 
sitting of the court ot* jiulicature itself. 


71. We 
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71. We think that when efficient local tribunals have been csitablished for the 
prompt disposal of ail cases as they arise within the resjiective jurisdictions, no 
necessity will exist for maintaining the cumbrous machinery of the quarter sessions ; 
and we have recommended a discontinuance of the conn of quarter session:^, and 
of tlie grand jury, for we aie satisfied that wiih a professional judge to try the 
higher cases, assisted by a petit jury and assessors, and an efficient magistracy for 
disposal of minor cases as fast as they occur, there is no occasion for maintaining 
or re-oriiunizing such establishments. 

72. The opiiiion of the Law Commissioners on the gnmti-juiy question has hecn 
already recorded in their report ol the ;j!st August iHjS, and we will only h<*re 
add, that we think the measure advisable, not only for the Strait*i, but lor all the 
presidencies of India. 

73. Wc may here properly advert to the (>roposition lor investing the present 
court ot quarter sessions in the Straits w ith increased power to try, without a jury, 
all minor felonies; that is, simple larcenies unattended with aggravating circum¬ 
stances, made by the governor, Mr. Boiilmm, in July 1839; which was ref rrrj 
to the Law' C'ominission. 

74. We agree with Mr. lloohain that the delay ronsc(|uent t)ti the presettt sys* 

tern must be fatal to the ends of Justice iu seiticrnonts w licrc the populaticm is of 
an iliucraut unsettled character, particularly that, poilicm *:onnected w-ith shipping, 
as parlies, being seafaring persons or sojourners, preffir forfeiting their rocogni- 
zanres to waiting lor ^lie sessions; otid put up wiih being rohhetl and jdundcacd 
in preference to the risk of being bound over to pros^ecute. • 

75. But we think that the whole of the difficulties above enumerated would be 

met and olivluted by our plan for e^tJiblisbing a subordinate crlmiafid court at 
each ot tln‘sc seltlcrnents; and for tliis further reason wi* would urge* its being 
carried into effect, instead of investing witii increased powers the courl>'of potty 
sessions, * ■ 

7(1. (>n the third point, the inlrodtirtion of the Malayan language, it was sug- 
gosled Uy Mr. Murchison, that it should be siihslituted lor faiglisli in pleadings. 
It would seem, however, that he meant this onlv tbreouiH lu Id hy lay judge^s ; for, 
in reference to the court w hich la,' proposed to Im‘ hehl iiy a liairister, ho Mip[)osed 
that “ the proi'css in it w'ould still be carried on in I .ngfish.” 

rh(‘ (fovernor-general “objected strongly to a court <'othIiu ling its business in 
a langmige unkiu>wn to the people concerned in it. who can then fore* follow 110 
part ot the process, no part ol the arguments on cither sidi*, and no part of tlic 
judgment,” and w'as of opinion “that tin* business of the courts must be eou- 
diicted in the Malayan language, tliat being the one most generally understoixl in 
those |)lacc.s;*' he admitted, however, that whatever language might hi* employed 
commonly, inlerpretalion must often l)C necessary. Sir Benjamin Malkin thouglit 
that by introducing the Malayan language into the proceedings of the court, the 
nc(X‘S‘iiry of interpretation would not he nearly so completely done away, and tfic 
proceedings adopted would not be made so generally iiitelligihle as the (iovernor- 
gineral imagined, lie observed that, at Singapoie e^^pccially, it laige portion of 
the Chinese inhabitants do not understand Malay sit all and that tin; (Uudeahs, ii 
large and very litigious portion of the j>eople. speak little except their own lan¬ 
guage ; and although it is true tlmt most (breign resiilcnts tind it necosary to 
acquire the Malay language more or less, tiie ac(|uirements of a verv largo por¬ 
tion of them are very small, not enough to enable them to give eviilence or under¬ 
stand proceedings in that language, except very irnperfeeily, and yet perhaps in 
many instances sufficient to enable them to do in some dcgrci*, and thus to allow 
the prjcei*dings to be conducted in a language ill niidcrstnud, and inaccurately 
spoken. 

Sir Benjamin Malkin further questioned whether judge-, not profc^^sional, could 
lie found having that full and iniimale knowledge ot the Malay language which a 
judge ought to have of the language in which he is to^ec) i\c evitlencc, to deliver 
hi.s judgments, and record his proceedings. 

VVe have been iniormed that all public proceedings* uii;Wever^ reventie, judicial, 
and police, are recorded in P2nglish; and we should ieel gr(‘at lehictance in recom¬ 
mending any ebunge in this system. Thi.s is not like llic qm-siion nhetlicr l.aiiu, 
which in the reign of George II, w^as not the vernaenlur litnguagt; of af>y nation, 
should continue to be the language ot tlic Engli.di collrt^ u( jnstiee ; nor is ii like 
the que>tion whether Persian, which is nut the vernacular langiiagf* either cx the 
governors or the governed, should continue to be the language of the Juoia 

300. T4 ('omjiauy’s 
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Company’s courts; neither w it exactly the same as the question whether the 
English or the language of the country should be that of those courts. This last 
sccin.s to us a question not free from difficulty, and we are not now called upon to 
express an opinion upon it. One point, important to tlic consideration of that 
question, .seems to lie clear, viz. that the languages now spoken by the people of India 
will continue to be spoken by them, if not for ever, for a period too long for us to 
contemplate its end. But we conceive that the case is very different with such 
seitleinents as Ceylon and the Straits. In those settlements the proportion of 
Englisli and foreigners to the natives i.s comparatively very great, and the territory 
is very small; it therefore probable that the progress of the Engfish language 
will be much more rapid than in India. 

Wc look upon this change as so desirable for all parties, that we think some tem¬ 
porary inconvenience in the administration of justice might properly* be submitted 
to for the purpose of accelerating it; but we believe that the inconvenience which 
this use of English may now occasion must be less than would be occasioned by 
the introduction of the Malay, cither wliolly or partially as a substitute. 

W(! have been speaking only of the language of record. The parties, we think, 
should be entitled, at their option, either to an office copy or an office translation 
of llie record. Witnesses must of qoursc be admitted to testify in their own lan¬ 
guage, whatever it may be. I’ai ties, when tliey address the court (a proceeding 
w'hicli under our system vi^il] be frequently oeourring), must be admitted to do so 
in tlieir own language in all courts. With .regard to persons claiming to be lieaid 
in the character of legal advisers to others, we think tlmt in the court of the pro¬ 
fessional judge it may properly be required of them that they should know and 
use the Eng^lish language, being tlmt of the judge and of the law he administers^ 
while in the other courts wc would, for the present at least, allow them to address 
the court in English or Malay. At a future period we sliould liope that the 
iaciliti'es for the acquisition of English will be inuclrincrcased, and when that 
iIh' case, w(! think that a knowledge of it may be made a necessary condition of 
admittance as a practitioner in any court. 

The fourth point n (juircs little remark from us, if, as wc hope, we have satisfied 
government of the suitableness of our system of courts to these setlhancnts, wherein 
each court has an appropriate establishineut allotted to it. 

The fifth is one on which government alone are competent to form an opinion. 

'J’he sixth, we think, may be at once provided for by a short law enacting the 
proper remedy for a manifest Omission in tlic existing law. 

On tlie seventh point, that of a pauper estaWishment, wc have not sufficient in¬ 
formation in the papers before us to admit of our forming an opinion. The 
ncce.ssily for one .seems to be ailmitted; but from the cursory noticaof it in Sir 
I 3 ci) juniin Malkin's third hater, wc suppose that the practicability of errating one 
is doulitful. lie alludes to it as “forming part of the machinery of a King's Court 
in India," saying that “ there may be difficulties attending it, especially at Singa- 
})ore and Malacca.” We therefore recommend that this subject be left open for 
further inquiry- 

82. iMghib.— On this point, the enactment of a bankrupt law, we trust to be 
able to submit a ri port treating of that question, not only for the Straits settle¬ 
ments, but lor all India, wliich wc have in hand, and iu which we have made some 
progress. 

8;;. The ninth and tenth laive been already, to a certain extent^ carried into 
cflcct by the transmission Irom England of the letters i>atcnt for erecting a Court of 
Admiralty in the Straits, and by Act XIX. of 1837. out i>rovision is still required 
to be made for giving Vice-admiralty jurisdiction to the court in that quarter as 
well as in India, and we beg on this point to refer to our remarks on this question 
at pages 300 and 303 of our Slavery Report, in explaining the inconveniences re¬ 
sulting from tim want of a competent tribunal of this kind when seizures are made 
oi vessels containing .slavcs% U’c beg to suggest that the recommendation for re¬ 
medying this delect given in our Slavery Report, pages 368 and 369, should be 
adopted without delay. ^ ^ • 

\Vc .submit this our report for the consideration of your Lordship in CounciL 

A. Amos. D. FJioti. 

• C. /f. Camer'on. //. Borradailc^ 

Indian Law Commission, F. Millett^ 

the 8th February 1842, 
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PeoEH^ 


’ Europeans and their , 790 • - ' 

! descendants, Eng* 

I lish, Dutcb^ Por- 

' tuguese, East In¬ 

dians. 

Armenians - - 21 

; Native Christians - ; 708 • * “ i 

; Malays - - - t 16,43.0 42,500 

; Achinese - - - i 35 ^ 

; Javanese - - - I - 

Chuliahs - - - I 7,866 549 I - 

Natives of Bengal - f 1,3^^ 579 I ” 

Arabs 

* biaraese - - - 

Burmese - - - 

Balanese* and Bug- 
geese. 

Batins - « V - 

Qiinese - - - 

Caffrees - - 

, Parseea - . - 

Jews - - 11 

Fluctuating - - 400 .^oo - - - " i ' • 

Grand Total - - 36*244 46,880 30,000 5*329 I 26,339 146,792 



The slalement of the population of Penang and Province Wellesley is talcp 
from Captain James Low’s “ llissertnliun on the Soil and Agriculture of the 
British Settlement of Penang,” pp. 1^25-6. Besides the - - * - - 38,^44 

Population of Penang, there wete also on the island in 1835 native military 
and followers, averaged at ^00 

Convicts . . ..1,263 


Making in all 




The pojmlation of Malacca and Naning is. Uken fiom ilie same work, wage 219. The 
population is not classified ; but that of Naning is staled to be almost all Malays, 

The population ol‘ Singapore is taken from Appendix, No^ 13 , to Guvemor-geni'ial s 
Minute, and is exclusive of military and convicts. 


Evidence of Mr, Wm. Young, “ Commissioner lo inauii^ into the Condiitiou of the ^ 
SeltleinenU in Uie Straits.^* \ , 

] AM aware that the que^^tion of abolishing the Court ofMudiwture in the Stn|j||l has 
been under discussion. My opinion is, that so long the law of England obtains in 
settlements it would not be advisable to entrust the administration of it to unprofe^ohal 
judges, without some professional dhlck. ' . Ji . 

** The Couil of .Tuaicature is ipt only a court of first instance, but is' also a jchnA 
cisiug a superintending jurisdiction over the justices of the peace and the coEH Wre^ltifc^te 
and I think it very necessary that ^me such Jurisdiction diould exist 
the inconvenience which suiws* must sutler fiom the delay in corree<ii| .w 
those'subordinate functionlHiw: ' ' 

•" A circuit made by a jhdgc of the Su^mis Court from CalcnltU i|te^^ii|k^ 

■ perform these fui\cii<iiis, uiileas it tcok place eeVeral times in the course of the 
' say,'rStrtii^ than three times. 

•' I ii^ill,*ive, es an illustration of the tieceshi^^of i» pTdfeiwmPltfSfei^rt'whi^ 
occurlieif'^rhuel was’in the Straits.. ^ '''''' 
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London^^bfottf^bi ftn jetton agftm»t the caplam to recow the goods^ he hating refused AboUi4ttagtht 
to deliver them, on tlie ground that the f^eifiht had not in feet b^n paid. After tlie Recawder’i Conn 
^vits of the Ctt^e had been investigated, the dSendant objecte<J that tlie plaintrfl' had no tho Siraiu. 

^Ihcient interest in tlie goods to maiutain the action. No recordar waa present, and the - - ■ . 

7^unprofes8kmal judge decided that the objectwm was fatal, thcuiish the merits of the case 
were clearly witli the fdaintift- U is geiWlly uuderstocKi that this d|i»cision is wrong m 
point of law.- 

“ I think that, achnitting the expediency of having a profe«sioiml judge on the *>pot, for 
the decision of suqIi cases as 1 have s{>ecitied, it is nevertheless (rue that such a court ought 
not to be paid entirely out of the revenues of India. But some part of the expenses of stich 
a court may reasoiiablv be paid out of ittose revenues in respect of the be.uent which India 
derives froua the «t‘Ufements in the Straits in a commercial way, and us receptacles for 
convicts. 

“ 1 see no imxle in which the revenue of the Straits cun be incrivascd, except by customs. 

** [ do not hear that the decision of the Recorder’s Court, by uliicli it was held that the 
Diit(*h Roman law was abolished in M^ccu, had crentod any dissatishu'tiou among the 
Dutch iuhabituiits. r 

All conveyances of real property bt^tween * Englishmen uio according to the English 
forms ; but the court would receive evidence of the native customs in a conveyance between 
natives. 

1 wish to obsci've, that not only tho Euro|>can inhabituiits, but also the natives, arc 
very much attaciied to the present admiiiisiraiion of justice, and that they would not like 
any such change as would leave tlie settlemouts without a professional judge. 

Supposing that the Recorder’s Court is not abolished, the ])riiicipal reform whidi 
appears to me to be necessary i^, the simplification ol* the, pleadinos and proeedun*. Sir 
Benjamin Malkin <lid a great towards (he uceoinplishmeiit of this end. But now the. 
business of preparing the pleadings has fallen into the haiuls of law ageuU, and they lijfvo 
become long and tcchnicai. The proper reuicdv for thi.s, I conceive to be, vthat the parlies 
should be obliged to state their case Livd vovc, hi court, t'.vcept in cases of siekpcss or other 
reasonable excuse. 

“ 1 do not tliink there would be uny difliculty in finding fx'i'sons competent, from their * 
general respectability, to sit as jurors or assessors in the eouris ; but, inasmuch aii’it^would 
be very didiciilt to find pt*rsons wholly disinterested, I think it would not bv .sale to nmke 
their verdict binding on tlie court. 1 (lo not think the people would at all complain of this 
burden if the nunilar of jurors or assessors were limit(*d to two or tliiec. 

*' J was .sent by tlie govi ruinent of Bengal us a couinussioner to inquire into the condi- 
lion of the sctih-nieiits in the Straits. 

‘‘ J was about U1 nioiiihs in the diflbrent Bettleinents.” 


(D.> 

Referred to in Piirii. 50 of the Law Commishiouers' Report, dated fUh February 1842 . 

(No. 150.) 

TO the Urmoiiruhlc the l*rcsi(bjid of the Council of India in Council. 

WK have tlie honour to report on the subject referred to us in Mr. Secretary Macnaghten’s 
letter, dated the 30 tli of May 1030 , No. 140 . ’fins leller enclosed copies of two iMttitions 
to the govenimenl of India on the juirt of ccTlain inhabitants ot Calcutta, and of tue reply 
thereto. The petitioners (amongst otlieV matters) pmyed nwival of the court of quarter 
sessions in Calcutta, and we w<*ic directed to give the altentt)Ti due to the. pelition, and in 
particular “ to make such suggc^stions lor improve.nieiits ip tho magistracy and in the local 
administration of justice in petty cases in Calcutta us might appear to us advisable.” 

2. We beg leave to refer your Honor in Council to the corresp 
dence and papers noted in the inargui. In our sccretiiry’h letter of 
null of January 183 «, we pru|K).se(l, in the Act we were pri^pming, 
render punishable by a niagisimte the cheating in C’alcuUa by false Oiir^SrcreuryW^ 
weights and measures, and to this propoftitiori the government assented * m/. oXLm.Ic ^^-creury 

by the Resolutions of tlie 7th February. Moreover, by the same llesolu- dMtcii 7ti» Frbnwry 1898, wiili Urtii-r* mid iu»r»* 

tions, we leam the opinion of Goveniment, that, Rupposing any w;wer Ot/vonimcMt. 

now exists by law ** to remove dangerous buildings, and to punish owners of public nccetk^ 

aaries who neglect to keep them 111 proper condition, and hfr furious driving,” proviaiona 

sliould be made for the exercise of sucji power by the magistrates. 

3. A« we have now framed the prop<.»sed Act, we think tliesc yrevisions could hartily be 
introduced into it consistently with a due regard to arrangement. Wc therefore propose to 
report separately upon those subjects, if your Honor in Council wish that we soould now 
give our attentton to them. 

4 . Before we enter upmi tho subject of this rcfKirt, it is propair that wc fthould state tlic 
causes of the delay wbicli lias occurred in presenting it. 

5 . In the division of labour which we have generally found it convenient to make in the 
CoDimisbion, the consideration of this subject devolved upon Mr. Cameron. A repoit was 
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nearly r(‘aily wIich he heranie incapable of buftiness from illness, and he was tiHimaiely 
oblijjed to fi»ake a voynuir to the Cape of Oo<jd Hop*, after which the attention of the Com- 
juT‘'hK>n w:/s wholly orcupitd with the preparation of the pinal code. Mr.Cameron did not 
n inrn till the beLniininH; of this year, and it w'as not until the arrival of Mr. Amos, on the 
IHth of March, that he was able to rcKume the subject. 

n. In the meantinie all the,other original members of the Commission had ceased to 
belong to it, and the preKeiR members were of course under the necessity of making; them¬ 
selves masters f>f the subject, and in consequence of their suggestions several changes have 
heiiii recointnendud. 

7 . f>ri the 4 th May 1 B 3 H the intended recommendations, with the reasons for them, were 
Mjhiiiilfed to tlio judges of the Supriune Court, and Sir K. Ryan’s answer was received on 
the 23(1 of August Sir J. P. CrdriPs answer has not yet been received ; he has pro¬ 

mised lo favour the ConimisBioncrs with some criticisms on the recommendations which we 
are about to notice. It seems, however, very uncertain when his judicial occupations, 
wliich we believe to bavi; b(‘en lali ly peculiarly onerous, will permit him to fulfil his promise, 
and tJiougli we arc senhible hnw much henefil we are likely to (ii’nve fiom a knowledge of 
his ojunions, and of the grounds of them, yet we have thought it better, for two reasons, to 
forego lliat lid vantage for the ])re.<ent, rather than delay any longer the transmission of this 
o poil to (ioveinmeiit. 

n, 'riieM‘ rcasnns me, first, Ijceau*^!* wi* learn, from personal communication with Sir E. 
Rvan, that since the illegahtv in the proceedings of the magistrates has been brought 
(•llielallv to Ills notice, he has thought it right to direct that no person committed for 
CIilm^^ which can only be lawfully tried by tlie Siipreim* Court, should be tried summarily 
by a iinigistrate, a pnieticc* to winch the great inconvenience of the legal course seems to 
have given rise. 

Secondly, because we arc informed by our president that the attention of government has 
b(V‘n for soiiui time directed towards the important object of rendering the criminal courts of 
the inofusMil more fit than they are now supposed to Im for the trial of Kiiropeaii delinquents ; 
and we are diTidedly of opinion that, assuming tin* institution of assessors (winch we are now 
recoin mend inti) to be good and practicable, the necessity fijr tuch an institution is much 
greater j^i the mofiissil courts than in one which is to sit m the midst of the metropolis. We 
will not fail, us soon as we are favoured with iSir .1. (irant’s (»l)scrvatK>uM, to forward them to 
goveniment. • 

n. We now proc(‘<‘d lo make a fi.'vv remarks upon tfie pap(*rs winch will be found in the 
ApiHMidix."* 

10, Thedral’t Act, and the r<Hisons for it, were sent at an early j>criod for the coiisideni- 
tion of the magistrates of Calcutta. 

n. Mr. M*l’ailaii is the only one who has combated these reasons; and as in his jxkper 
on tin* subject la* bus animadverted upon the Pri sKlcnl’s report on the judicial establish- 
nieni of Oylon, the i^resideut has drawn up a reply in liis own name ; but the other Coin- 
inissioiUTs desire to express their assent to this reply, so tar as it relat(‘s tn the general 
(piestions. 

12. Mr. (Jordon approves of the |>lmi of asscs-sors, wliieh, as will be seen, is the principal 
novelty of our rccoimnendutions. The other niagislralcs havii states! objections, wtiicli, for 
the most part, have been remov(*d by alteration in the draft; they think, however, that the 
systiun of assessors will be very unpopular. 


13 . Sir R. Ryan has been good enough lo give much atR*ntion to the subject, and has 
lavouicd us willi three siiggi'stions, 

1st. Sir E. Rvan thinks, if the court of quarter sessions is not to be revived for the pur- 
p<ise of trying tiheiices, it would be latter at once to alK>li.sh it. We see no objection to 
this measure; but as it is not necessary to the piirfioscs of our proposed Act, and as it 
inv<‘lv(‘s considerations not connec ted with tile administration of criminal justice, w'c have 
not introduc('d it into our draft, and we think it would more properly form the subject of a 
separate Act. 

2 ( 1 . We hud framed the Act so as to authorize the appointment of any magistrate of 
Calcutta to hold the subordmute cnmmal eniirt. E. Ryan recommends that it would be 
the exclusive duty of one judge. We think this a decided iniproveniciit; and the draft, us 
It now stand.s, mcn*ly anthorucs one judge to be appointed by the governor of Bengal to 
hold this (joint. , 

3 d. Sir E. Ryan thinks tliat tlm writ of certiorari, by which proceedings could, as 
a matter of ('ouis(‘, be retnovablo from the subordinate criminal court into the Supreme 
C’ourt, should not be taken away. We had ourselves intended to call the attention of 
government to a doubt we enteitaiii ns lo the competency of the legislature of India tointer-^ 
tcre with this high prerogativt* writ; but however that may be, w^e are satisfied, for the 

' reason 


• i. Minnie of Mr.* Milldlt. ‘ 

2. Letter of v^ir E. Ryan, dated I3tli August, containing bis views and suggestions in regard to the 
proposed court. 

3. Letter fioin the Magifitrates of Calcutta on the subject, with its enclosures, vis. Minutes of 
Mr. M‘Fai]an anVl Mr. (Jordon. 

4. better from Mr. Blac^uiere, dated I5tli September 1836. 

5. Mintirc of Air. (..anicron, in reply to Mr. M‘FttrIan’s Aiinulc. 
t). Afr. Shakespeur’s Note. 
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reason assigned by Sir E. Ryan, that it would be inexi^ient to take away tlia certiorari, 
and we have therefore expunged the provbit»ti to that ett'ect whioli we had iiitixnluced into 
the Act. 

14, The last Appendix is a note given to tlw President by the late lamented Mr. 
Shakespear, aRer he had considered the reasons upon which our draft Act is founded. 
We wish particularly to call the attention of goveruiuent to this note, with reference to the 
important question of improviFig the adniinistraftun of criminal justice m the inofussil. 
It will be seen that Mr. Snakespear thought the iustituliou of assessors applicable to tlial 
purpose. 

15. We deem it convenient in this place to recite the folknviiig passage from one of the 
petitions enclosed in Mr. Secretary Macnaghten*a letter ahovenientKHied. 

Your petitioners also l>cg leave li) draw attention to an «»l>jret of great local interest, 
and whicli has often been agitated; that is to say, the revival of the old court of ijuartor 
sessions of tiie peace, for the trial of minor offences and inisdeinoiinors couiriiiited within 
the limits of Calcutlu. The discontinuance i>f that court has long been felt us u hKiil 
grievance. The time of the SujH-rior Court has been occupied with mutters greatly beneath 
Its dignity; and the partial remedy attempted, by vesting increastMi power in llu' magis¬ 
tracy, without the aid of cither or professional skilT, has not only been unsatisfactory m 
the result, but is, moreover, a dangerous encroacliineiit on that principle ol Knglisli jiiris,- 
prudence which awards to every one tlie right oi‘ trial by his equals/* 

Hi. V\’c do not doubt tliat tlu' time (d‘ the Supreme Court may be oceiipicd iuor<* advate 
tii^jeously to the public than in the trial of minor otfcnces ; and we at the same tune think it 
of imjHirlance to lh(‘morality of the lower orders that ihc charges commonly brought against 
persons of their t lu-s should ve<‘ei\e, and l>e generally known to reecnvc, the careful alien- 
lion of a competent tnhunul. We find with satisfuclioii that our opinions ate thiir« 
esHtmtiully in unisou with those of the |Ktitioners, es regards tlie grievance of whhdi 
they complain; hut we bidiove that ;i better remedy rtiuy be found than the one which they 
suggest. 

17. TJie court of (juarliu’ sessions naturally presriited itself to their iiiindH as an EngliHli 
institution, and as one whieh has already :i sort of CMsteiK-c at Ciilcuttii. 

in. \\ V hope, however, that an arrungemcnf, wliieh shall at t>iice Im‘ more cfKcaf ituis for 
its purpose, and nnpose less trouble upon the uiiotlicial meiiibeis of society, ^nny he made 
by erecting a suiiorilinale cninmal eouri, to be presided ovei by u singh* judge, aided by 
three uss<*swn;s, siuh <*<iurl to have (‘nginal |iiris(iiclion over those miii(»r f(*Iolll(^s and other 
oHimccs vnIiu ii ar«* <if most fretpn iit or’enrieiiee. Wt* wonitl at ihe sume (mie commit 
to each judge <»f th-^ .'supu lui* f‘<»nri I,lie power of <*<n'iceLing, in siieh mamn*r as th(‘ case 
may lequire, any < ii(/r>: of ili-- int«aior eouit, the jurisdiction tif the Siiprcuie (a>uit over the 
graver enme.^ remaining uiiUiUeheii. 

in. As our j)lan innovates eunsiderahly u])nn the system of Kiighsh judicature, though lU 
most iiJHM)rtant ingn dient is boirowed from that system, w'c shall bo obliged to occupy the 
time of gov(M'imu*nl by a iliseussion r»f some hmgth, 

20. It appeals to us that, wIktcvit cncumshiiiees admit of smdi an arniugement, the 
best constitutivm of a cnmiiial tribunal is one sahinod and professional jinlge, wall a <',oii- 
vcriient number of unpaid and unolhcial persons, who may be eailleil jurors or iissOHsorB.* 

21. If the judge is imjiaid, ami n(»t a professional man, the reipiisih* ainuunt of know¬ 
ledge and skill <*aiin(>t be expected in him. lly a [^roli'ssional man, we do not here mean a 
man who has practised at the har, but a man who devotes his wholi* time to llie duties of 
Ins ollicc, and tlie acapusilion of the kn()wledg(i, without wlmdi they cannot Im efliciently 
disclmrgeil. 

22. Ill a c*Miit of quarter sessjoijs the judges may by law lie iiiiprofesKional men ; and if 
Uiey all were so, in fact, such a court might more properly be said to consist of two juries 
than of judges and jurors. 

23. Ill England the juslices of the qiionim were originally persons selected f(;r their 
knowledge of law ; and by ihe commission of the fHiiire, ihe prescuicc f)f one. of ih(! rpioiuin 
waci, ami atill is rf‘<piircd in the trial of otTciiccs. But although, us I.aiiihard fpiaintly 
remarks, ** to say the truth, all statutes that require the presence of the (piorum do ta. itly 
siguify such a k*ariied man,** yet at the present day no such ipiahficution as learning is 
expected in the quorum; the defect is now supplicil by apjKnnting to the chair some man 
who has been at the bar, or who by asHiduous attention to the discharge, of his inagmteriat 
dutiea has become tHiuiliar w ith the cmninal law ; or elsr; by letting the clerk of the peae*, 
who ought to be the servant of the. court, become the eflicient judge of a. 

24. RraeticHlIy, then, an KrUghsli court of quartia st^ssions, sitting for the trial f»f felonies, 

may be said to consist of one judge and a jury : the otlier ingredients whicli may enter into 
tlie coiiqxisition are either inoj^ierutive, or productive of inconvenience as far as they do 
operate. ' 

25. Instead 

• For the sake of concisenm we shall me the woid ** jurora '* nr “jury '* only in thii; dircuiottoM lo 
expreMftUch unpaid and unprofcKSionul persons. We wmh alto to observe, tVial what wc have said 
respecting the constitution of a court has reference only to the irhjcft of judicature surl’ l or the 
porpose of training thrv^c who may aspiie to become judges, n may he very desirable to have in 
each court a paid and permanent functionary, taking part in all the buBinesa of judicature except 
the decision. 
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(Iio 20. Infit^d therefore of a tribunal copied Irom an English court of quarter Besatoiijj, of 

Court which the best that could be hoped would be that, after some coinmotiou amon;^ its elements, 

tg. it would practically leave as a residuum a single judge and a jury, we propose the attaia- 

nriont of that end by direc t legislation. We have already said that we consider this to be 
the l)eftt coriKtitution of a criminal court; hut if this is admitted, there remains a question, 
whic;]i ivc,* helicjve not to have hitherto received all the attention it merits, viz. what shave of 
the biiBineHS of judicature should be allotted resj^ctively to these two essential parts oi the 
tribunal. 

2«. We havcj nothing to pro|>ose as an improvement ujjon the mode in which the judge 
and jury at an English session of oyer and terminer co-operate in the investigation of the 
t!ase before them. 

27. The way in which such a judge first makes himself master of the case, and afterwards 
makes the jury masters of it, seems to us as perfect u« is consistent with the iriHrmities of 
human nature. The English practice, by requiring the judge to sum up the evidence on 
both sides, to call the attention of the jury to all the circmmstaiicos which affect the weight 
of each article of proof, not contiuing iiirnself to such as lead to the couclusiun, which has 
established itself, or is estahlisliing itsi lf in liU own mind, ensures a scrutiny more rigorous 
and impartial than could be olitaiiied by any other method. 

2». Hut when this process is c<jinpioted, the question arises, who is to pronounce the 
decision ? 

2t>. I’hrei* answers to this question present themselves: 

1st. Unanimity might be ro(|uired, and the judge made to partake of the restraint and 
privation winch are now the iiortion of discordant jurors; or, 

2d, 'I'he opinion of the junge must go for nothing, (ixcept in so far as it may influcnco the 
mind of the jury, wliich is the r.ngliah system; or, 

.‘Jd. The opinion of the jury luuht go for nolhing, oxcejit in far as it may influence the 
mind of the judge, which is the system that appears to us most consonant to the dictates of 
reason. 

30. For thti correct solution of this question, a comparison must not be instituted lx‘t\vccn 
trial by jury and trial by a judge sitting aloiw*. This, however, is the comparison rno'^t apt 
to suggest itself to the mind, because aliundant examples have been exhibited in practice of 
juilges sitting alom*, while none (if w^e except one very recent experiment) has ev( r been seen 
of a judge sitting to try crliiiiiials with the iissislaneo of a jury, but with a power to dccuii; 
against their opinion. Hut it is manifestly this last arrangeiiKMit of (he jurlieial functions 
which ought to ht‘ compared with the Hnglish system for the pur()ose of deckling the. ques¬ 
tion al>ove proposed. 

31. We admit without hesitation that wherever a jury can be conveniently assembled, the 
decision of a jury in eriiniiiul e;oa‘s is mucli to be preft'rred to the decision of a judge sitting 
alone. Hut tiu' diflert-nee is immense between juilges habitually sitting alone and judges 
habitually sitting iindiu’ lliti inspection and under the moral eontrol of a jury.* 

32. A judge may be presumed t(» bring to tin; woik knowledge, of the law and practical 
skill, but, in certain cases, there is danger of Ins being affected by an undue bias, and in 
general there is danger of (lis falling into a hasty and slovenly nuxle of transacting business, 
whi(‘h has become to him matter of mere routine, and of Ins becoming Irnt.ible and impa¬ 
tient of contradiction. 'fhe tcruhuicy towards tile'll; faults is capable of biung in a gOMt 
degree eoimtiuacted by the meie admission of the public to the courts of justice. Hut the 
mere admission of the public ilocs not ensure idfectual jiublicity to all that takes [ilaci' in 
court. A passive andicnee frequently lo'^c-^ the (bread which <;omioct< the different inci¬ 
dents of the frial with eacli other. If anything cscu[)es them, it commonly cscap(\s them for 
ever, and whatever they rlo not eornprehiMid at the moment it is done, or uttered, remains 
always a mystery to them. Now' there is ninch in <*very trial which docs not reach the car 
of a jiassive audienei', and much more viliich does not reach their uuderstaiiding, and, eon- 
scquciilly, soniefliing more than such an audience is required to prevent completely the 
evils ulin li secrecy engenders. Hut it would be impossible, with any regard to order and 
regularity, to allow the public to ask questions of the judge and the witnesses, or to require 
the judge to sum up the eviclcneo and to explain the law until the rase wtus brought withiu 
th(' eom|)rehension of eveiy individual in court. 

33. Here, as it s(‘eins to us, is the great use of the jury. They are a small, select, 
oigamzed body, placed in a position wlirie tliey can hear and see everything which pa.sses 
in court. The duty of deelaring thi'ir opinion is imposed upon them, by which their 
attention to tlie evidence and to the judge’s remarks is ensured, and they have, the most 
ample right to receive <Mcry explanation which they may think necessary to help them 
to a correct conclusion, fhe jiirv arc the constitutional representatives of the community 
m legal uflairs, and the roRppnsibility wliich the judge feels to public opinion, is increiused 

a hundred- 

- --- ^ 

♦ It may be wmth while to make t remark licrc which conduces to the deer understanding of tlie 

W'holo suhject, though it is not necessary to the argument in the text. 

The inliuence of juries where the institution obtains is not confined to the time of trial, nor to the 
judges who sit with juries, nor to the class of judges g4‘nerally, but extends to the whole profes¬ 
sion of the law, and to the public. Where that institution obtains, the bar and the public expect, 
and do not expect in vain, that a judge, though he may be fciitiQg without the constitutional safe* 
guard, will not disgrace the school in which he has been trained. 
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a hundred-fold, when he is thus bound, in the ymry act of judicature, to explain and justify Abolishing die 
hi9 proceedhijjs, and U* set forth the grounds of a correct decision to the deputies of Ihe liifrorder’s Court 
people, A jud<ve who at tlio preaeuit day, under a British Goverumeiit, and in the nudst atraiu. 
of a British public, should deckle against Uie opinion of the jury, would take upon himself ^ ' 
such a load of responsibility as few meu would choose to susUiin uiisiipportod by the cou- 
sciouaness of right intentions. 

34. Tliere have no doubt been ptmods in Eugli'^h history when the judt:^ being 
thoroughly subservient to the Crown, siiid the Crow'u hostile to tlie |H*ople, the ilecistoii of 
the jury, notwithstanding its defects, was incomp»i*ably lielter in politicHl causes tlioit that 
of tile judge, and jicrhaps, even under tlie most patenial go>erumeiit, it would not b<i 
prudent to leave the decision of such eaiiM>s to the judges. But it is suiliciont, on the 
present occasion, to renuirk that no |)ohiicttl oO'eacc will be triable by the proposed 
court. 

35. The jury, then, is an instruineiii, the l>est, we believe, that has ever lantn devised, 
for counteracting the teir^tatioiiH inobt liki^ly to Iwssct men in the position of u judge. But. 
having used it for this purpose, Jiaving seciiiTed gcxid judges by menus of tins lustnimcnt, 
we would not Uike the judicial function from those judges, and transfer it to the jury. The 
jury, though an admirable means of ensuring that the judicial fimctmii shull be peiforiued 
in tlie best inunner hy those whom study and pructiee |iavc ipiahtied for tin; ta>k, may be 
a very inifierfect organ for the actual performance of that function. 4 lu* following consi- 
di rations satisfy ii> that they really are so. 

un. 'I'he deputies of ihe peoph*. as we have ventured to call the jury, though tliev 
generally come to the hmincss of judicature with honest intmitions and the /cal whu fi 
novelty inspires, are ignorant <d* the law, and unpra<*lis<Hl in applying its principles to 
particular eases, and in appreeiutiiyj: tlie weight of contheimg evidence. They are, besides, 
prone to be influenced by facts, and urguineiits, which do iK>t touch Uic real merilB of 
the case. « 

37. If they adopt the opinion of the judge, as they commonly do, that iiuUMid is a proof 
that the eonsenueiices of these defects luive been obviated on the jiurlicular oceasion, but if 
they ptTsisl lu ditleriiig from the judtie, the presuin^itioji, apart from what tiiuy he known 
of tile merits of llio cose, always is that they are wrong. For the defei’ts wliieli are almost 
sure to he found in them, are not sucli us can be cured at the trial by the presi nee of 
u judge, uo the defects to be apjirelitMided in tlie judieial order arc uredjiy the Aabifmil 
pre.stnce of a jury. It. is iinjiossible that ii riiHU whf» into the jury box iuiiorant and 

uniiraetiHed sliould imbibe leunnijg ami skill in the course of a .single day. though it 
is Ingldy prohablc that a judge who might ha\e leaneil (u the side of power, or goeii way to 
a euljiable love of ease, ^ir to an ihrogiint ami impatient teinpcn* (if In^ had sat uneontrolled 
bv 51 jury), should be set ujuighl', ;nid sUmnhited to cvculion, and ri'stiainc<l IW»m hiow- 
beatmg the suitois and witnesses, by tlie moral h>iee of those motives which the jin^sctiec 
(if a jury brings to bear upon him. 

3H. I'^ven with respect to ludair bias, the v( ry eircunn-^tanee wliieh makes a juiy exempt 
from tliat ]>artieiiliir bias towaid.s the sah^ of power with which a judL’e is sonutimes 
atfected, makes them at th(‘ same time ukuc* apt to yield lu any casual motive wlueli tin* 
case before them may Jiri'-imt, indepiaidenily of it.s real inents. The eireiim .lance we nicim 
is tlit‘ ti5insitory, unoiliclal, and (jceasioiial exislenee of CNie.ii paihenlar jnry. A jniNu li.ih 
no hop(‘ or h'ar ol tlie unjust hivour or displeasnie of men in power, hut ricithcT h.is he 
any hope or f(‘ar (if tlieirjust fuviiiir or <lispleasuie. lie eates little wluit the publi<’ may 
think of Ins v<irdi(:t, for besides that tlie c‘e(Jitor disrepute ol i( i.s sliaied among many, his 
name is coniinoidy unkmiun to snivlaKly but the? ollicer of the court, and when his woik is 
ov(*i, he IS lost in tlie crowd and never heard of again. 

3l>. In Knghuul, where jnrie** have acted so eons|ilcuons a part, and where tjfi! nation in 
80 justly [uoud of tlicir jaTfonuanees, no individual eve r aeijuired celebrity by a ve rdict ; 
the institution ind(*t?d is iht^ eonslant.theme of a|)|jlaiise, but the jurymen g('t no greatei 
sliarc of It than the bricks do of the praisfjs which an' liestowed n]>oii a convenient house, 
liven win le particular juries liuve retiuncd veidiets winch have been Iniiled w ith general 
delight, and winch form ejiochs in Knglish history, as in the catw^ of Lilburn, of tiie s(;ven 
bi.shops, or of Hardy, no person remembers the name of a single juryman. 

40. There is another reason which we must not omit, bi caiiseit }ippti(‘H !(» tlui question we 
are cliM USsing where the jury i« composed of natives, though liajipily it m^ed not be taken 
into the account^as rf.*garas Europeans. 

41. Wt* fear that the standard of morals ih as yet so low among natives that bribery and 
iritiumlatiou woufd be employed to obtain a verdict fiom them, if tlieir verdK i^ by icuhon of 
its bmomg force, were worth the risk and expense incident to thceniployirK iitof such meatis. 

Even if no reward were promised or throat held out, we are afraid tfuit, winiie the defendant 
is rich and powerful, the jury would be swayed by tlie hope of his favour in ease of ac(|uittal, 
or the fear of his anger if they gave a verdict consigning hhii to punishment. But a jury 
who can only affect the decision of the cause by watthing the pioce(fdings, by taking care 
that every part of the case is investigated and explained by tlp» judg(‘, so as to be brought 
within the comprehension of ^inary men, and by urging the argumenlH that may occur to 
them in favour of their own view, or by giving their sanction to a reijuisition lor further 
investigation of the. case l>y a superior court; such a jury, though fxjwerful for gocxl, m 
quite inefficient for evil. It will hardly be worth iiiiy iiianV while to biiW? or ihrcatiui surli 
a jury, and with regard to the hopes and feais they may entertain independently of bribes 
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AboliflbiDjg the and threats, even ehouhi they yield to the influence of such motives, they can do no more 

Recorder s Court than nejajlect llieir useful duty. Positive mihchief is beyond their power, 

in the SiraitH. 42. think, then, thut whenever a jiul^eand jury difl’er, political excepted, the prt> 

- siihiptinD is Hfroncly ui favour of the o})inioii delivered by the learned and pnietiscKl member 

of the frihiinal, and we have accordinj^ly proposed that the judge, and not the assessors, 

shall pronounce the decinion both on law and f.icl. 

43. W'o prefer a srnallei nurnbi!rto the English number 12, because the beuefit* may thus 
(w ithout increased inconvenience) be extended to u greater number of cases, it is obvious 
that 12 assessors, according to our plan, would perform four times the work of an equal num¬ 
ber of )iir)in(*ii. 

44. Tfie offences which wa propose to submit to the new tribunal created by this Act 
are, in general terms, fidonies, when they are of such a mitigated kind that the magistrate 
who takes the> examinations thinks they would be sufficiently punished with a year 8 impri¬ 
sonment ; and misdemeanors, when the magistrate thinks they would be sufficiently punished 
by a fine of 1,000 rupees. This arrangciueiit is by no means free from objeetion, but it is the 
best w(r have been able to devise without making much greater changes in the criminal law 
than would be at all convenient while a new nenal code is under consideration. The dcsig- 
imlion of buiglary conveys indeed to Englisn ears the idea of very grave offences. But 
the liousos of the lower (udei of nafives are so constructed, and of such materials, that 
offiiices fulling uilhin flic Engli.sh drTmition of tliose crimes maybe, and are con.staiiiiy 
eommitted hcic, which do not (wmeethe deliberate jiurpose and hardihood in crime iiujilied 
ill a similar attack upon a Jiuropean house. 

45 . We have not ihoiiglit it desirable to send the cases for which this Act is meant to 
provirle bcfiire a grand jury. 

4 (1. If cases in vvhicli the slate or public functionaries are concerned be excepted, we are 
unable to perceive flic advantage of interposing anything between tin* magistrate wlio com¬ 
mits 01 bails a ]K!rson aecused of a crime, and the court which tries him. It scorns clearly 
for the interests of justice that responsibility should be as mueb as jiossible concentralerf 
upon llm magistrate who is to decide whether thosti brought before Inin shall or shall not 
b(i subje(‘tc‘d to the incoiivcmeiice and the provisional discredit (if we may so express oui- 
selve.s) of in.]>i isonment or bailment upon a criminal charge, espee.ially as it would be hanlly 
safe to (leby b) tJie magistrafi; the power of carrying on Ins inv(‘.^tigution wiih closeci d«iois. 
Jbit vvfieii the piagislrafc’s decision against the accused is backed by the finding of a true 
bdl, his n'sponsihility is afjsnlufcly at an end, and when his decision is revtu’sed by the 
throwing out of (he bill, ilu* j>ul»lic, unless aocidciitallv, knows nothing of tin- mattiu'. 

47. The tendency therefore of an institution interpuseil between the committing niagip,- 
trate and tin* court which is to try, is to make the fornu r neghgemt in the most important 
part ol Iiis duly ; and this serious evil is not onlweigiicd by any attendant advantage. 

4H. If this be so, it is scarcely wcjrth while to remark that, ev(-n if it were expedient to 
ke ep up an mstiintion between the magistrate and the court, a uuiuerouH assembly of iinpru- 
fcshional and unpaid gMitlcnum, who know no more of the law' than tliey can collect from 
tin-judge’s <4iaigc in oidinai v cas(‘s, would be a very ill-conslnieteil b(w|y fur deciding 
wbetlu r tla-ie is snnii-icnt gromui tor putting an accused ])crsor. on Ins trial ; especially a.s 
the preliminary investigation ulwaiys is, and pi'rhups sometime.s ouglit to be, a secret 
investigation. 

411. 'I'lie imin(‘n‘=(‘ sufx nority oftlu'jndii-r.il institiitams of England, considered a.s a whole, 
to lbos(' of tlie ennlineiital nnliuii'', has excited lu lln-ir faviuir siMitimcnts of indiscriminate 
admiration, d’lie grand jury lias received it^ share of tins admiration in the su|)poscd clia- 
rai'terof a safeguard to innocence. VVe think it due to the celebrity of the English in.stitu- 
tioiis, a I'eJehrily, in many M'spccts, well dcserv(‘i!, not to pass over in silence what may leave 
bi-eii allegiid in lavonrof tins particular part of them. 

50. But it does really require an elfort of imagination to siij)pose a case m which a per¬ 
son against whom a gram! jmy would not liave found a bill, sliould be convicted by ii well- 
con.stilutevl tribunal. The grand jury hear only evidence for the prosecution; the tribunal 
h(*ars also tin* evidence f(»r the defence. The grand jury sits in secret ; the proceedings of 
the trihumilarc c\[u>H-tl to public serutmy. 

51. The case, howt ver, tlmiigh dillicnit to conceive, is not impossible. It has happened 
tlial an aecused persuii has himself addneed evidence which has satisfied those who tried 
him of In.', guilt, and in this way a criminal who might perhaps have escaped trial if a preli¬ 
minary investigation of nothing but thi* evidence, against him had taken pliiec, may never- 
tlu'les.s iioti‘sca}a‘ conviction when his own witnesses have Ivecn heard. Tlic conviction of a 
criminal, however, is not an evil but a good, and the moral possibility of smdi a ini.Hadven- 
ture as this <»ceurnng t(v an innocent man, it it be. a nionil possibility at all, is certainly 
anil mg tbosi' winch no legislature can undertake to guard against without doing much 
iiio.c nii.sch'i r than it attempts fo prevent. 

52. \V»« h.oc now only to indicate very bra-lly the corrective jurisdiction which we propose 
to uive to the pidgcs of the.^Siipreiue Court. 

5;i. W e have provided a ])ower to correct errors of law at once upon appeal, to order a 
new trial wlieie the superior court think.s the case has not been pro|)er!y investigated, and 
to order the in.igi.str.ite to reconsider hi.s finding whore it thinks he has drawn a wrong con¬ 
clusion of fact fi\>#n the evidence adduced. 

54. We have thought it expedient to limit the right of applyintj to the superior court 

on 
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on mnttm of fact^ to th(>se in ivhioh at lea«t one assessor is dissatisfied with Uie Ahnlishing^ the 
|udjtt**K derision. Recorder's Court 

i>5. V\> hare pnrposely a1>t$Uined fwm making;; any other changes in existing institutions in the Straits, 

(however desirable they mii;hi he if we were reniodeHuig the whole law) than such as appear . ■ 

to 119 , conducive to the object to which our inniurimte RtU‘ntK>n has Iknju directed, 

ftO. It wjl! be observed that in this Act no mention is made of Madras and IJornbay. As 
far as ue are mfonnccL Iwlicve our recommendations to he equally applicuble to those 
capitals. Rut we have thought it ladter to place our plan at once before government w’llh- 
out waiting; for the opinions which it would be prop^*r to request from those piesidenciea 
before we could procoetl to curry into eHVi‘t the intentiiins of govt*rnmtnit as conveyi^d in 
Mr. Mangles’ letter of the 7th of Fehniary W o propose to address the proper 

authonties at Madras and Bombay bn tlie siibj<t<'t without delay. 

57. Tlie following is the draft of an Act m wliicii we have emlHKliod our recommendu* 

Uons. 


DRAIT ACT. 

1 . It is hereby enacted, that for the trial (^f such offences us are s]>eeifu'<l in sections 4th 
and tUh of this Act, a court shall be created and called the Stiburtlinute Criminal Court for 
Cidcufta, which shall be held by one judge, to lai iippomted for that purpose by the (lovenior 
of Bengal. 

‘J. And if is hereby (‘iiacted, that such judge wdnlc holding a subordiimte criminul court, 
shall be assisted by three assessors, to Ik‘ scleeled on ui count id'character and rcspcctabi-* 
hty, to whom he shull sum up the evulcnco uu both sides, and who shall thereu^Kin stuto 
their opinions serinHtft, and the saul judge having heard and 4'onKidoic<l the said opinions, 
‘^hull ]M'i>nounce the neensrd guilty or not guilty according hi his own opinion, but shall 
nevertheless state in the finding the opinions of the iisse‘isnr8. 

U. And it is hereby enacted, that su<*h judge umy for the purpose of such trial examine 
witnesses ujKjn oath or solemn ufUrniation, which oath or nliiruuition such judge is hereby 
Hiilhoriseil to administer, and may try and convict any jKU'Hon for any of th<‘ otlenccH speci¬ 
fied III sfctioiis 4tli and nth of this yVot upon the same evideuco ub would be sullicieiit for 
the tri;d and conviction of such clcfcmlaiit by u jury* 

1 . And it is hereby enacted, that the said suiionlinale criminal court shall be ('Oiap<>tenl 
to try, witluMit pit scntint^iit or iiidictiiwijit liy a grand jury, any of the foflo\(‘jng ofi'ciiccH if 
th< y have been l oininitfcd wahin the local criiiunal jurisdiction <;f Her Majesty's Supreiu(3 
(.'ourl of JiidicaUire at I’ort VVilliuin in Bengal. 

niir<;liirv 

Suiiple larceny. * 

'1 l»c oH'cih’c of breaking and entering any building and stealing therein any clmttel, 
iiuan-y or valuable security, such budding being within the ciirtili gi' of a riwelling house 
and oi l upicd therewith, but not being part thereof, uccoiding to the piovision in tlie Httlh 
M'cfioii oi ih(- Act of Bariiainent 0 (ieo. 4, c. 7t. 

'I'he oficiicc of breaking and entering any shop, warehouse, or counling-lioUMc, and ateiil- 
mg tlicn in any chattel, money, or valuable security. 

T]h‘ ofienee i f stealing any goixls or nierchundise in any vessel, barge, or boat, of any 
di'seriptioii wliatsoevcr, upon any river or canal, or in any creek coinmuiiii*atnig with siich 
nver or canal, and the olience of stealing any goods or inerelmndise from any dock, wharf, 
OI quay adjacent to such ri\cr, canal, or creek. 

TJie offence of stealing any security whatsui.ver entitling or evidencing the title of any 
person or lasU coi])niate to any share or intciext in any public stock or fund, wheJlier 
esfahlishcil by authority of Pailiaiucnl or of the Inilia f^uupariy, or of any foreign 

slate, or in any stoi k or fund of any body corporate, company, or socu ty, or to aby deposit 
in any savings bank, and the vdfenc*; of stealing any indenture, liced, bond, will, note, 
warr.iiit, order, or any other security whatsoever tor money, or foi payment of money, 
whether of the territories under the government of the said Company, or of any other of Her 
Majesty’s dominions, or of any foreign country or state, and the ofl'euce of steulmg any 
warrant, or order for the delivery or transfer of any goiKls or vuluahle thing. 

The offence of stealing, or ripping, cutting, or breaking with intent to steal, any glass or 
wooflwork Udonging to any budding whatsoever, or any lead, iron, copper, brass, or other 
rnelah or any utensil or fixture, whether made of metal or other mab naJ resj>ectively, fixed 
ill or to any building whatsoever, or anything made of metal fixed m any land being private 
projHTty, or fora fence to any dwelling-house, garden, of area, or in any square, street, or 
other place dedicated to public use or ornament. 

The oll'enceof corruptly taking any money or reward, diresctly or indirectly, under prctimce 
or on account of helping any person to any chattel, mouey, valufibli; necunly, or other 
pioperly whatsm'ver, which shall by any felony or misdemeanor fiuve been stolen, taken, 
obtained, or converted as aforesaid. 

And the several offences of being accessory, either before of aj'tcr the fact, lu any of the 
above-mentioned offences. 

5. Provided, that the said subordinate criminal court Hhall not try any of the aT>ovc- 
mentioned offences, if in the coinoiission thereof any person shall appear t(^ have been armed 
with any dctadly weapon, or to have used actual vioLence or threatM, or show of violence, to 
any f>erson. 

500. 
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0 . And it is enacted, that the aaid subordinate criminai court shall be competent to 
try, without presentment or indictment by a ^and jury, any offence of the degree of a mis¬ 
demeanor, except the offences of perjury, subornation 01 perjury, libel^ conspiracy, and 
embezzlement. 

7 . Provided, that no justice of the peace shall commit any person for trial before the 
said Hubordmattr criminal court on any charge of felony, unless ne shall be of opinion tliat 
the affliicc uhich such person appears to liare committed would be sufficiantJy punished 
with iiiipriHonmcnt for a term not exceeding 12 calendar months, or widi some smaller 
jmnishinent; and provided also, tliat the said subordinate criminal court shall not sentence 
any )>erson found guilty of felony to any other punishment than imprisonment for a term not 
exceeding 12 calendar months. 

0 . And provided also, that no justice of the peace shaU commit any person for trial before 
the said subordinate criminal court on any charge of misdemeanor, unles.s he shall be of 
r)pinion that the offence which such person appears to have committed would be sufficiently 
punished with fine not exceeding J ,000 rupees, and imprisonment not exceeiling 12 calendar 
months, or with some smaller punishment; provided also, that the said subordinate criminal 
court shall not scmtence any person found guilty of u misdemeanor to any other punish¬ 
ment than fine, not exceeding 1,000 rupees, and imprisonment not exceeding 12 calendar 
months, or cither of them. 

0 . And it is enacted, that from the day of any justice who shall have admitted 
to bail or comuiilted to prison any person arrested fur any offence triable by the said 
subordinate criininul court, or tm suspicion thereof, and shall have taken the examination 
of such person and the information upon oath of those who know the facts and circiun- 
stanccH of the case, and shall have put the same or as much thereof as was material into 
writing, and shall have certified sucii bailment in writing, shall have authority to bind 
by rf'c'ognizancc all such persons as know or declare anything material touching any such 
offiirice or suspicion tlicrecd* to appear at any convenient time Ixd'ure the said suborainate 
crimliiul court, and there to prosecute or give evidence against the party accused, and such 
justice bIulII subscribe ail such exaiiiiiialions, informations, bailments, and recognizances, 
ami (lelivi'i’or cause the same to Ixi delivered to ibe clerk of the said subordinate criminal 
court before tlie inal- 

10 . And it is enacted, that in all cases in which the said subordinate criminal court shall 
have r/mvicted any peixon, such |H‘rson may, if he think that the conviction is wrong 
in point of law, aripeui to Her Majesty’s Supreme Court of Judicature, and that in all coses 
in which the saicl subordinate criininul court shall have convicted any person against the 
opinion of any one or more of the Hsse.s.sors, such person may move the said Supreme Court 
for a new trial, or for an order that the said subordinate criminal court do reconsider the 
finding and sentence. 

11 . Ihovitled, that any j)ciHon so appealing or moving shall give the prosecutor a notice 
in writing of such appeal or motion, aud of the cause or matter thcnM>f, within three days 
after .such conviction, imd the said Supreme Court shall hear and determine the matter of 
the iipjieal or iriolion, and shall make such order thereon, with or without cosLs to either 

I jftrty, us to the court sliall seem meet, eitlicr by ulHrming or annulling the conviction, or 
)Y granting or refusing a new trial of the whole or any part of tlie case, or by granting or 
refiiHiiig uu oi'iltT to the said subordinate criminal court to reconsider the finding and 
sentence ; and in case of tlie ilismissal of the a^po td, or refusal of the motion, or atlirmarieo 
o( the conviction, shall order the offender to be punished according to the conviction, and to 
pay such costs as shall ho awarded, and in case of non-payment of the same, may order 
sucii otl'endcr to umlergo, in addition to such piinishineiit, simple imprisonment not exceeding 
two inoiiths, and shall, if n<?ccssary, issue process for enforcing such judgment. 

12 . And it is tmacted, that the chief justice and eacii of the puisne ju.Htices of the said 
Supreme Conit may e.vercisi^ severally and simultaneously all the poweifi and jurisdiction 
confcrri'd u[)on tlie said Supreme Court by this Act, except tho powers conferred by the 
intli anil 14 th sections of this Act. 

12 . And it is enacted, that the judge of the said subordinate criminal court shall from 
time to lime frame rules, declaring from among what class of persons, and in what manner, 
till' assessors to the said sulmidinute criminal court shall be selected, and by what officers 
tlie li.sts shall be made out and the assessors summoned, which rules shall, after they have 
bi’cii approved by the said Supreme Court, have the same force as if they had been part of 
this Act, until revoked by tiu; said judge, wit\\ the approbation of the said Supreme Court, 
or by the »iud Supreme (.’ourt, ^ 

14 . And it is enacted, that the said Supi'eme Court shall from time to time make such 
rules and orders as to it shall seem meet for the regulation of the times at which the said 
subordinate criminal court shall be held, and of the manner of pleading therein, and of the 
numm r in which the trials before the said court and the assessors shall be conducted, and 
shall direct in such rules what fines shall be imposed upon such persons as, being duly 
summoned as assessors, neglect or refuse to attend, and upon such assessors^as misconduct 
themselves in tho discluirg? of their duty^ and what fines shall be im^ed upon the officer 
by whom the lists of asbcssors arc to be prepared and the officer by wnom the assessors are 
to Ix' summoned for any misconduct in tnc dischai^e of their duty, and also rules for the 
regulation of a[)pL'alH from the said subordinate criminal court, and of motions for a new 
trial, or for an order to reconsider finding and sentence, all which rules shall, until revoked 
by the said Supreme Court, have the same force as if they had been part of this Act. 

15 And 
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15 . And it enacted, that the 22 d section of Uie said Act of Pariiameiit shall apply to Abolishing the 

the punishtuent of any i»H'eiu*es punishahk* under this Act, Recorder's Court 

16 . And it is enaewd, that the 'iUth section of the said Act of Parliament shall apply to in the Straits, 

this Act. - 

17 . And it is enacted, that all the provisions contained in the 51 st section of the said Act 
of Parliament shall apply to all actions and prosecutionR to be commenced against any 
jwjreon for anything done m pursuance of Uiis Act. 

IH. And it 18 enacted, that all the provisions respecting restitution of j»ro]>ertY ctmtained 
in the II 0 th section of the said Act of Parliament shall apply to a prosecution' under this 
Act Ixd'ore the said subordinate criminal court. 

19 . And it is enacted, that the said subordinate criminal court may apply towards the 
reasonable costs of proseculiujj olfeiiccs, <ir of coinptMisuting prosecutors, any part of the 
whole sum arising out of fines levied by the said court. 

* 20 . And it is enacted, that whenever in this Act reference i 8 made to any Act of Purlin- 
ment, or to any portion of any Act of Parlianient, by the words eluipter and section, and by 
it number prefixed thereto, reference shall he takt‘ii to be then^by made to the chapter and 
section distinguished by the same numlx i in the copies of such Act printed by Her Majesty’s 
printer. 

21 . And it is enacteil, that in case of the abseiu‘(‘or temporary disability of the said judge 
of the subordinate criminal court, tlie (Jovt iiu^r 4 i| licni;ul may appoint a snbstilufe judge to 
bold the suid Court, and that sucli subslilute judge shall cxcicisti ail the powera conferred 
by this Act on the said judge. 

We submit this our Report for the consideration of Honor in Council. 

(Higned) (\ If, i'nmeroti. 

Indian Law Commission, 

:n Autrust laaa. 




Mimti: of tin* llononrabk* A, Amos, daUci the iStli March 1X42. 

I FIND tbal vv(* liaVc power to abolish tin* neordtr’.s tourl without u rcft^ence , 

. * .lildiCUlror 4 it Iho 

'I'he eouix* proposed is, that instead of all process issuing Irom llic recorder's mcuiM. 

Court (which magnified the otfic.e of registrar and was aitcndcd witli the incon- 
M iiienceofa large eslablisbment moving from place to place*), there are to be 
distiiKl couits at Singapore, Malacca, Penang, and Province W'cllcsley. The re¬ 
corder’s businos will 1)0 confined to appeals, general suptjriutendeiiee, and the trial 
of civil and criminal cases of niomenl. The cliief clerk of each court will do for 
that court what was done geuenillY lor all the courts by tlie registrar. If this 
M heme is appiuved of, the subordinate points of proccdiinr may lie most coiiveni- 
( mty adjusled after a publication of the draft and obtaining the observations and 
Miggeslioiis of the Straits authorities With reference to it. 

An immediate saving may be made in the salary of the registrar. Wlien there- 
eoitler vacates, tbcrc will be no obligation to jiay bis succes.sor more than the 
market value of his services, which, judging from the Ceylon and other appoint¬ 
ments, is considerably less than what the recorder at present receives. 

For the purposes of this scheme it will no longer bo necessary to have both a 
governor and resident councillor at Singapore, .'■diuuld there he no other reasons foi 
continuing lhi.s double expense. 

Besides the economy of the measure, it will considerably expedite civil and cri¬ 
minal ju.sticc. 

1 have shown my draft to the Law Commission. It difliers slightly, but not sub¬ 
stantially, from the report. Some members of the (jommission wislied to be charged 
with the preparation of the draft themselves, in order that Huy miulit more elabo¬ 
rately [irovide for what i.s contained in the sevcMitli and ninth sections, as they arc 
anxious about introducing the practice of assessors in criminal trials, and the exa¬ 
mination of parties, and the settlement of issue^) by (he jmige ia civil eases. These 
matters, however, do not aflect the general scheme for aboliTliing the iccordcr's 
court; they may lead to much discussion and difference of opinioii, and they may 
be appended to the Act in its progress or be made the hubjecl of a distinct law. 

(signed) , A, A mos. 


LcRiii, C0U8. 
SSI Apiii 1B4S. 
N o. ) 
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An Act for Amending the Judicature of tlte Straits Settiements. 


Cons. 

2<i April 1842. 
No, 20. 
enclosure. 


1. It is lierehy enacted, that instead of the present courts of judicature within 

the Straits settlements, the following shall be established from the day 

of 

Courts (/f Original Civil Jurisdiction. 

At Sinirapore a court of original civil jurisdiction in all matters at present within 
the cognizance of the recorder’s court shall be constituted, consisting of a judge 
(who sliull he a barrister of five years* standing), the resident councillor, and the 
as.sistanl to the resident councillor; and if there be no resident councillor at Singa¬ 
pore, the governor shall be a meniber of the court. The members of the court 
sliall try causes separately or jointly, and distribute the business among themselves 
at their di.scretion. 

At Penang and Malacca like courts of original civil jurisdiction shall be csta- 
blishetl, con.sisting of the resident councillor and his assistant. 

At I'roviiice 'Wellesley the assistant in charge shall hold a court for the trial of 
original civil caus( s. 

2. Aiul it is hereby enacted, that the courts at Penang, Malacca, and Province 
Wellesley shall, at their discretion, subject to such orders as they shall receive 
from Her Majesty’s Supreme Court at Caleulta, reserve cii-ses of exliaordinary 
dijlliculty or iinportanee to he tried originally by tlie Judge, when he shall visit 
Penang and Malacca upon his circuit. 

3. And it is hereby enacted, that the chief clerk of the courts aforesaid shall 
pel form, in respect ot the court to which bp belongs, all the duties heretofore per- 
fui iiied hy the registrar of the reconler’s court. 

4.. And it is liercf)y enacted, that the judge shall, three times in e very year, visit 
the .setlleinCiits (if Pc.nang and Malacca, for tlie purpose of trying original causes 
specially rcsi'ived for him as aturesaid, and for licariug appeals. 


Courts of Appellate Jurisdiction. 

f). And it i^ hereby enacted, that an appeal shall lie from the courts of Penang, 
Malacca, and Pitwince Wellesley, lo the judge, to he heard by liim upon his 
circuit; and afterwards, should cause aiise, but upon matters of law only, from the 
judge lo Her Majesty’s Supreiiie (Jloiirt at Caleulta. Tlie like rule shall prevail in 
regard to suits determined by a single member of tlic Singapore court oilier than 
the judges 'fhe judge may, at his discretion, call for the proceedings in any suit not 
tried h(?lurc‘ Inmself, and .set tlu'in a.sidi', if contrary to law; but in every sucli case 
lie shall forward the pnx'ccdings, together with his rea.sons for vacating the same, 
to Her Majestv*^ Supreme Court at (Calcutta. 

y\u ii])peal, both upon mailers of law and fact, shall lie, in all suits determined 
originally hs the judge, lo Her Maie.^ty’s Su|)remc Court at Calcutta. 


(^jurts of Crimimii Jurisdiction. 

(i. And it IS lierehy enacted, that criminal oflences shall he triable before each 
ol'till'aioresaid courts, or the respective memhers thereof, except that all olfences 
jumisiiahle liv death or liansportalioii for life shall be triable only bctor(i the judge. 
Any court or member llievetd trying a criminal case may reserve any j>oint of law 
for the decision ol the judge, and the judge may reserve any point of law arising 
in a crimiiiid case for the decision of Hei* Majesty’s court at Calcutta. The judge 
may r(‘vi^e the proceedings, in criminal cases not tried before himself, in like man¬ 
ner as is pro\ided with regard to civil cases. 


Procedure. 

7. And it is hereby enacted, that in criminal cases which arc not punished by 
lian><poriation or imprjsopment foif more than six months, tlic trial may be before 
any nu inhi r of the courts aforesaid respectively ; in other case.s a Jury, consisting 
oi liv('pri son.'?, sliall he summoned. No gram! jury shall be required. 

8. iVnd it is lurehy enacted, that it shall he lawful for the Governor-general of 
India in C’ouucil lo appoint all nece.ssary officers for carrying the process of tlie 
afuiesaid courts into e.vcculioii, or lo authorise their appointment by the courts 

aforesaid, 
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aforesaid, and to determine the salaries of the judge and all other members and 
officers of the said courts. 

9. And it is hereby enacted, that all proceedings in the courts aforesaid shall be 
as near those at present used in the recorder's court as is practicable, but so that 
each of the aforesaid courts shall issue and execute its own process. And it shall be 
lawful for the Governor-general in Council to issue rules for the amendment of 
the procedure of the aforesaid courts in all matters in which the judges of Her 
Majesty's Supreme Courts are allowed to frame rules of court witli the sanction of 
tlie Governor-general in Council, 


(No. 33.) 

From Officiating Secretary to the Government of India to J, C. C. Sathcrland, Esq. 
Secretary to the Indian Law Commission, dated Council Cliambcr, the 2 Jd 
April 1842. 

Sir, 

I AM directed by the Honourable the President in Council to request that the 
Law Commissioners will submit, for the consuU'ration of the Supreme Govern¬ 
ment, the dralt of an Act ameiuling the judicature of the Straits s^ittlements, with 
reference to their Report, dated the 8ih l^cbruary last, connected with tlie (pior^ion 
of abolishing the recorder's court in the Straits. A draft Act on the same subject 
accompanies this communication ; but it will not be necessary for the Commission 
to report upon that draft specially. 

1 have, &c. 

(signed) F. J. Ualliday^ - 
Officiating Secretary to tlie Government of India. 
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No. 3. 

RECORDER S COURT IN THE STRAITS. 

On the Registration ol' Conveyances of Real Property. 

Lepia. Cons. From C. C. Sutherland^ Ksq. Secretary to the Indian l-^aw Commission, to 

Esq. Junior Secretary to the Government of India, Legislative 

Department. 

» Sir, 

The Report of the Law Commissioners on the question of abolishing the 
recorder's court has been tliis day submitted. 

2. I am directed therefore to return to you the original papers connected with 
tl)at subject, wliich have been received from your office, and are specified in a list 
annoxed. 

3. I am directed at the same time to refer to my letter of the nth July 1S40. 
It communicates the intention of the Law Commissioners to include their sug¬ 
gestions in regard to the above subjecl in a general rcjmrt on the Judicatures and 
proceed lire at the places subject to tlie jurisdiction of Her Majesty’s courts. 

zt. Tlie Siqircmc (joveriiinent, in its Resolutions of llie 3(1 August 1 S40, com¬ 
municated in your letter of that date, approved of this iiitcmtion, with some quall- 
lications ; uith reference to which, and the letter of Mr. Secretary Maddock, 
dated 22d Novetubor last, the I..aw C.’ominissioncrs have deviated from their 
intention mtiiitioned in my above-quoted letter, and submitted the report first 
noticed. . 

3. Mr. Secretary Maddock’s letter calls the attention of the Law Commissioners 
to his previous letter of the 29th April 1 840, witji which were received certain 
papers connected with the Straits settlements, specified in a list annexed. 

(3. When Mr. W. R. Young was at the Straits us Commissioner under Act X. 
of 1837, Mr. Kerr submitted to him the draft of a law by which it was [)roposed 
that conveyances of real property, and their registration, should be regulated. 
The instructions to the Law Commissioners contained in Mr. Maddock s letter 
dated 2<)lh April are, that they should consider the registration of tenures, as sug¬ 
gested by Mr. K(‘1 t, in conjunction with the reform of the judicatures of tho->c 
setllemenls, and should advise the government as to the expediency of a scheme 
of compulsory registration, based on the principles developed by Mr. Kerr’s draft, 
or on other jirinciples more approved. 

7. The Law Commissioners direct me to state that they have devoted their at¬ 
tention to the draft law in question, and its ndevaiit papers, and will in a separate 
report submit llicir vie\\s on the subject. They have deemed it more convenient 
to leport on the reJorm of the Straits judicatures, with wliich the objects proposed 
by Mr. Kerr have no intimate connexion. 

J have, 8:c. 

(signed) J. C. C, Sutherland^ 

Indian Law Commission, Secretary. 

22 February 1842. 
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LIST of Paim^ps relative to the Abolition of the Recorder's Court at Petmng, Singapore, 

and Malacca. 


Extract Dospalch from H(moiirable Court of Directors, 
parcgraplis 2 and 3, with its Enclosure. 

Public Letter from ditto\No. UU of 1831), dated - 
Prom Secretary to Governor-general - - - 

To the Advocatc-gen|irai - - - - - 

From ditto ------- 

To the Resident ut Singapore - - - - 

Public Letter from Honourable Court (01 of 1832) 

1 o Govermu- of the Straits Settlements ' - 
From ditto - - ditto - - - - 

To ditto - - - ditto • - - - 


dated the 19th February last, 

- 27 July. 

- 21 December 1831. 

- 10 January 1832. 

- 9 February 1832. 

- 14 February 1832. 

8 August. 

- 15 January 1833. 

- 23 July 1834. 

0 September 1834. 

From 
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Froin Governor of the Straits Settlements - (l Enclosure) 21 October 

To ditto - - - clitU) ------ 22 December 1834. 

From ditto - - ditto - - *• (B Enclosures) 22 December 1834. 

From ditto - - ditto ------ 4 February 1833, 

From ditto - - ditto - - - (2 Enclosures) 28 July 1835. 

From Secretary Government of Bengal, to Secretary Goveni- 
ment of India - 2 September 1835. 

From Governor of Straits Settlements - - (1 Enclosure) 14 December 1835. 

To ditto - - - ditto ------ 10 February 1838. 

From ditto - - ditto - - - (1 Enclosure) 5 November 1838. 

To Commissioner of ditto *25 October ltJ 37 . 

Note by Goveiimr of ditto ------ date. 

Minute by tbe Right lion. Governor-general (seventl Enclo.sures) 5 ) February 1837 . 
Ditto by llonouriujle Ross ------- *22 March 1837. 

Ditto by llonourabh' Shakespear ------ 28 March 1837. 

Minute by Honourable Ross - - - - - - 8 May 1837. 

Draft Act. 

Resolution - - - - - - - - - - 24 May 1837. 

Letter to Commissioner of Eastern Settlements - - - 24 May 1837. 

To Governor of ditto -------- 24 May 1837. 

To the HoiioumbJe the Recorder of ditto - - - - 24 May 1837. 

To the Honourable Sir B. Malkin ----- 5 July 1337 , 

From ditto-.17 July 1837. 

To Commissioner of Eastern Settlements - - _ - » August 1837. 

Resolution - .. u\ October 1837. 

Letter from Governor of Eastern Settlements - - - 4 OcCoIkm' 1837, 

l o ditto - - - - ditto ----- n November 183 C 

From ditto - - - . ditto. 1 November 1837. 

From Recorder of ditto - - - - (1 Enclosure) 12 .lanuary 1838. 

To ditto. 1.4 Mai-eli 1838. 

From Honourable Sir B. Malkin -. 18 September 1837. 

Minute by Honourable H. Shakespear - - - - - 27 Sej)tembcr 1837. 

Ditto by the Right honourable Governor-general - - - 18 October l<ftl 7 . 

Extract, U‘gislative Department.- 22 Jaiuiary 1838. 

Troni Governor of Eastern Settlements - (1 Enclosun*) 27 January 1838. 

To ditto - - - -.25 April 1838. 

Froni ditto - - - ditto - - - (1 Enclosure) 13 Se|)teniber lfl38. 

To ditto - - - ditto.24 October 1838. 

Resolution, Legislative Department - - - - - 22 January 1838. 


From Officiating Secretary to the Government of India, to Secretaries Govern- 
mentKS of Bengal (No. 41), North Western Provinces (No. 121), Madras (No. 
122), and Bombay (No. J 23). 

Sir, 

I AW directed by the Honourable the President in Council to transmit to you, 
for submission to tl)e the uccoinpanyiiig printed report, dated the 

8th February last, on the judicial establishment in the Straits, submitted by the 
Law Commissioners. 

2. With the view of distributing the rc|)ort to such officers within tlie presi¬ 
dency of as may be competent to advise on the subject discussed, 

copies of the report are forwarded. 

I have, &c. 

(signed) F. J. llalliday, 

Officiating Secretary to the Government 
Fort William, 17 June 1842. of India. 


(No. 124.) 

From Officiating Secretary to the Government of India, to the Governor of 

Straits Settlements. ' ^ 

Sir, 

I AM directed by the Honourable the President in Council to transmit lo you the 
accompanying printed report, dated the 8th February la.st, submitted by the Law 
Commissioners, on the judicial establishment in the Straits, and lo request that 
300. Y 3 your 
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No. 3, 

Recorder's Court: 
Registration of 
Conveyances. 


your opinion, and that of any other officer competent to adviae on the subject, may 
be submitted for the consideration of the Supreme Government. 

2. With the view of distributing the report, six copies are forwarded, 

I have, &c. 

(signed) F. J. Halliday, 

Officiating Secretary to the Government 
Fort William, 17 June 1842. of India, 


I^ogis. (-nrjs. 
17 Junn 1842. 
No. 

I.egis. Dcp. 


From Governmentof India to the Honourable the Judges of the Supreme Courts, 

Calcutta, Madras, and Bombay. 

Honourable Sirs, 

Wk have the honour to forward to you the accompanying printed report, dated the 
8ih February last, submitted by the Law Commissioners, on the judicial establish¬ 
ment in the Straits, and shall feel obliged by any observations or suggestions you 
may ofl'er on the subject. 

Wc have, &c. 

(signed) IF, W, Bird. 

W. Casmimt, 

Fort William, 17 June 1842. H. 2 \ Prinsep, 

A. Amos. 


(No. 12.5.) 

i7*Junc^*84^ From Officiating Secretary to the (iovernment of India, to T. II. Maddock^ Esq. 

Mo, (3. * 'Secretary to the Government of India, with the Guvenior-general. 

Sir, 

Ccgjs. I AM directed by the Honourable the President in Council to transmit to you, 

for submission to the Right honourable the Governor-general, the accoin[)anying 
printed report, dated the 8th February last, submitted by the Law Commissioners, 
on the judicial establishment in the Straits. 

I have, &c. 

(signed) F. J. HalUday^ 

Officiating Secretary to the Government 
Fort William, 17 June 1S42. of India. 


Cods. 
17 .luDo 1842. 
N(». 7. 

Lc^is. f)ep. 


(No. 42.) 

From Officiating Secretary to the (iovernment of India, to G. R. Prmsep, Esq. 

(Officiating Advocale-gcncral. 

Sir, 

I AM directed by the Honourable the l^resident in Council to transmit to you 
the accompanying printed report, dated the 8lh February last, submitted by 
the Law Commissioners, on the judicial establishment in the Straits, and to 
reijuest that your opinion on the subject may be submitted for the consideration of 
the Supreme Government. 

1 have, &c. 

(signed) F, J. HatUdaij^ 

OHiciating Secretary to the Government 
(vouncil Chamber, 17 June 1842. of India. 


(No. 430 

i.fgis. Cons. From Officiating Stcrelarjr to the Government of India, to/. C. C. Sutherland,Esc[* 
17 Jiinu 1842. Secretary to the Indian Law Commission. 

No. 8. 

Sir, 

l.t'gis. Dip. With reference to your letter dated the 22d February last, returning original 
papers connected with the Judicial establishment in the otraits, 1 am directed by 

the 
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tlie Honourable the President in Council to transmit to you, for the use of the Law 
Commissioners, eight printed copies of their report on the subject. 

I have, &c. 

(signed) F. J. llalliday^ 

Officiating Secretary to the Governincut 
Council Chamber, 17 June 1842. of India. 


(No. 12 of 1842.) 

Trom the Junior Secretary to the Government of India, with the Governor-general, 
to t\ J- Halliday, Esq. Officiating Secretary to the Govcrmnenl of India, Legis¬ 
lative Department, Fort William. 

Sir, 

I am directed to acknowledge the receipt of your letter, No. 12,'i, dated 17 
June, and to acquaint you that tlic printed report by the Law Conniii.ssioners on 
the judicial establishment in the Straits v\ Inch accompanied it, has been submitted 
to the Governor-general. 

I have, &c. 

Allahabad, (signed) C. G. MiinscL 

f) July 1842. Junior Secretary to the Goveiinnenl of India, 

with the Governor-general. 


(.No. 49.}.) 

From Acting Secretary to the Government of Fori St. (jCfn-gL, lo F, J. Jfitliidai/, 
Esq. Ofliciating Secretary lo the Government of India ; dated Fort St. George, 
jG August 1 84-- 

Sir, 

I HAVE the honour, by desire of tlic Right honourable the Governor in Council, 
to acknowU dge the receipt of your letter of the I7lh of June last, accompanied 
by copies of the report of the Law (Hmimission on the judicial estaldishment in 
the Straits; and to state, for the information of the Honourable the President in 
Council, that none of the public servants under this governimail appear to he 
acquainted with the subject ol the enactment therein proposed. 

I Imve, &c. 

(signed) IV. Elliot, 

Acting Secretary to (iovernnient. 


From the Indian Law Commission, to the Honourable the Pn siih nt of the 
Council of India in Council; datfd (i August 1842. 

Honourable Sir, 

Aokeeaiilv to the instrgetions conveyed lo ns in Mr. Secretary Halhday’s 
letter, dated the 22d xApril last, we have? the honour to submit the dial't of an Act 
for abolishing the Court of Judicature in lire Straits, and erecting othe r courts for 
the administration of civil and ci'imiiial justice in the settlements erf Singapore, 
Prince of Wales’ Island, and Malacca res|)cfclively, vested with all the pov^ers of 
the existing court, except such as can be conferred orrly by elrarler or ItUers 
patent from the Crown, or by commission from the Admiralty. 

In framing this draft we have taken from tlie charter, almost verbatim, such of 
the provisions relating to the jurisdiction, functions, and powers of the present 
court, and of the officers thcriof, a.s, according to the plan indicated in our re¬ 
port under date the 8tli February last, we have thought* proper to be continued and 
made applicable lo the new Courts, combining therewith the new rules pioposefl 
for the institution and distribution of original civil suit.<, mid for pleading, and for 
the admission and hearing of appeals, regular and special, and the new provisions 
requisite for the administration of criminal justice under the altered constitution of 
the couits to be established. 

As in this process we have not changed the language of the charter, some want 
of congniity, as regards style, will appear between those pariF of the Act wliicli have 
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betn adopted from it, and those which have been prepared for this occasion ; but 
we thought it right not to deviate from the phraseology to which the people were 
accustomed. 

The first section declares the abolition of the Court of Judicature established by 
the charter, and of the courts of requests instituted under authority thereof. 

7'he following sections, 2 to 11, declare the constitution of the new courts, 
and. provide for the appointment and payment of the judges. It will observed 
that we have not expressly provided that the resident counsellor and his assistant 
shall be the subordinate judges of the court at each settlement, but that it shall be 
competent to the Governor of Bengal to appoint persons, being executive officers 
of government, to be such judges; thus leaving it open to government to appoint 
l»erson8 who can devote their whole lime to the business of judicature, if the 
finances of the settlements should ever admit of such an arrangement. 

Section 12 provides for the ap|)ointment of a permanent sheriff to each settle¬ 
ment, to be made by the court, uith the express consent always of the chief judge ; 
and the following st etions, to the 15th, are t^ubsidiary, adopted from the charter, 
except the I4tli, which provides for a de|)uty-sheriff in province Wellesley to exe¬ 
cute the process of tlic judge wlio, according to section 2.5, is to be delegated from 
the general court of Priiice of W ales' Island to sit there. 

Sections ifi to ip, iuloj)ted from the charter, declare the jurisdiction and 
authority of the new courts. 

Sections 20 to 22 provide for the intervention of a.ssessors, when the Governor 
of lif iigal in his discretion sliall aiitliorise their employment. 

Section 23 indicates the maivricr of commencing suits, and the first steps to be 
taken by the judges receiving plaints. Sections 24 and 23 provide for the distri¬ 
bution of the suits for trial. Sections 26 to 32 describe the proceedings until the 
time u hell the pleadings arc to be taken. Sections 33 and 34 provide for defaults 
by plaintiffand defendant. 

J’hc follovviijg sections, 33 and 36, prescribe the manner of pleading, and what 
is to h(' done thereupon. In framing those sections we have followed the draft we 
had tlie honour to submit, under date the 31st July 1841, relating to the subor¬ 
dinate civil court for Calcutta. 

Section 37, relating to the administration of oaths, is taken from tlic charter, 
modified with reference to the Act of the government of India, No. V. of 1840, 
and the Statutes 3^4 Will. 4, c. 39 & 82, and 1 8: 2 Viet. c. 77. By these 
statutes, Quakers, Moravians, and Scjiaratisls, and persons who were formerly 
Quakers or Moravians, but have seceded irom those religious classes, nevertheless 
retaining conscientious objections to oaths, are privileged to take affirmations 
instead of oatlis. It appears by tlie public papers, that in the present Session of 
Parliumenl a Bill had been introduced in the House of Lords to extend this privi¬ 
lege to members of other sects entertaining similar scruples, but had been with¬ 
draw n, in order that it might be altered so as to comprehend all persons conscien¬ 
tiously objecting to he sworn, on religious ground.s. With reference to this pro¬ 
ceeding in England, we beg to recall the attention of your Honour in Council to 
onr report under date the 3d February 1840, and the draft Act submitted there¬ 
with, and would suggest that the section be further modified as therein recom¬ 
mended. Wc‘ have omitted corporal punishment liom among the punishments 
allowed to be inflicted on witnesses for contempt. 

In section 38 we have ventured to suggest an alteration in the law of evidence, 
by a provision, that no pcr.son shall be excluded from giving evidence in any suit 
by reason of his being interested in the subject of litigation, or in the event of the 
suit. We believe that the principle of this suggestion is now generally approved, 
and that it is about to be introduced into the law of England. 

Section 3() authorises the judge to award a reasonable payment to witnesses 
for ilieir expenses, and to enforce the same. 

Section 40 directs how the decrees of the courts shall be made ; viz. that they 
.‘^hall be agreeable to equifv and good conscience, Icilowing the laws enacted 
specially for the Straits settlements by Parliament, or by the government of 
India, and the law of England, so far as it has been held by the “Court of 
Judicature’* to he applicalile, or may be held to be applicable, upon the principles 
laid clown by that court in its decisions. 

In the 6ih pifTagraph of our address to the Governor-general in Council, of the 
8th February last, we declared our opinion that the principle, stfl^ted in our report 
upon the Icj' loci of British India, and the rules laid down in the draft founded 

upon 
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npm it» mi|^t with propriety be applied to the aetllemrats m the Straits; bo^ ft«oarMr^Cfli^:^ 
it does not vpp^ to us that the proposed modifications of the law would fitly coa^nce 
find a place to this Act. 

Secwn 41 pfovides that the. judge shall determine what shall Jbe considered 
costs in the suit, and which party shall pay them, and to what amount, and 
whether the fees of attorneys and barristers shall be allowed as costs between 
party and party. ^ 

S^tion 42 provides for a fee to be paid by the losing party in a suit; the mte 
of the fee is left Uank for the determination of government. We formerly made 
a recommendatioo to this effect for the courts of Mysore, wiiich was adopted by 
government. 

Section 43 provides for the punisiiment of a party or agent prevaricating, by 
fine within a limited amount, to be adjudged in the decree. 

Sections 45 and 46 contain general provisions for execution, according to the 
charter; and in section 47 are provisions for the sequestration of the property of 
a defendant who is not to be found, and for eventual judgment e.r parU\ and 
execution of the same, also according to the charter. 

Sections 48 and 49 provide for the custody of monies, &c. belonging to suitors, 
and constitute the Company’s treasurer accountant of the court at each settlement. 

Section indicates the in^inner of proceeding in suits in which the Company 
is a party, \ 

Section directs that in ecclesiastical suits the proceedings shall be at near j 
as possible the same as in other suits. , • 

Sections 52 to 62 provide for the granting of probates of wills and letters of 
administration by the chief judge, and in his absence the first icsident judge; 
and for the guardianshipW the persons and property of infants and other inca- • 
pacitated persons. The rules are adopted from the charter, nmtatis* mdaftdh, 
will) reference to the altered constitution and juiisdictioii of the courts. 

Sections 63 and 64 contain rules for appeals, regular and special, according to 
the recommendations in paragraphs 38 to 42 of our Report of tiie 8th February 
last. 

The rules we have framed for the administration of criminal justice, according 
to the recommendations in paragraphs 44^ 52 of our Report, will be found in 
sections 6.5 to 69, in which we nave introduced also some of the provisions of 
the charter, with modifications to adapt them to the general scheme. 

In clause 17 of section 65 is a provision exempting the chief judge from 
the jurisdiction of the courts in respect of ail charges whatsoever, and exempting 
the governor and resident counsellors from their jurisdiction, according to the 
charter, in respect of all charges except charges of treason or felony. Tlic reason 
of the distinction is, that treason and the more heinous felonies arc under this 
Act beyond the jurisdiction of every judge but the chief judge himself. Doing 
exempted from the jurisdiction of the courts^in the Straits, the chief judge, we 
apprehend, will be anienable to the jurisdiction of the Supreme Court at Calcutta, 
as residing wiihin the presidency of Bengal, of which these settlements form a 
part or appendage. 

We have thought it expedient to provide (clause 18, section 65,) that charge^ 
against the subordinate judges of the local courts shall be hc^ard and rlctermined 
by the chief judge. 

The provisions in sections 66 to 69 regarding the suspension, and respite, and 
mitigation of sentences, and for the pardon of criminals under senteticc, and for 
compensation to prosecutors, are partly new, and partly adopted from the charter, 
with modifications. ^ 

In sections 70 to 72 we have provided for the mutual execution of the process 
of the courts in the several ^^ttlements, following substantially, as far as appli¬ 
cable, the rules containe 4 |iwAci^ of 1840, oii' the Governtiienl of India, 

By section 73 ills, leftl^tbe Governor of Bengal (in conformity with Act XXI. 
of 1S37) to determine wbelber any dhd what oaths of affirmations shall be taken 
the sberifis, coroilers,, sn^ '‘other officers who shall l)e appointed under 
the Act. * "*'• 


And by aection 74 the govtf ninent of fien^i ia autfaorised to settle the fees > 
to be taken in ttin new coorta, sni^t to the approbation and correction of the 
Gbveraor-^eneral of India in Council. 
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By section 75 provision is made for the business pending in existing c'dtW, 
according to the precedent furnisbed by the chartef. ..j., ... 

And Justly, the courts are authorised to establish general rules of process, 
subject to tlie orders of the Oovernor-general of India in Council. 

We noticed in our Report the suggestion of Sir Benjamin Malkin, that a 
provision should l)e made to render officers and soldiers amenable to the local 
foifrts in the Straits for actions of debt and personal actions, under 400 rupees. 
Sir licnjaiuin Malkin observed that “ the existing difficulty would never have 
arisen, unless from the circumstance of these settlements baving been forgotten by 
the framers of the Mutiny Act when they were providing for the cases of 
Calcutta, Madras, and Bombay.” The provision referred to is, that where troops 
arc serving beyond the jurisdiction of the courts of rerjuests at Calcutta, 
.Madras, and Bombay, actions of debt and personal actions, not exceeding 400 
sicca rupees, shall be cognisable before a military court of requests, and not 
elsewhere. As the Mutiny Act cannot be altered by the Indian legislature, tlie 
defect call only be stipplitd by an Act of Parliament, 

We have not made any 'special provisions regarding appeals to the Privy 
Council, considering that the existing rules will be applicable without any declara¬ 
tion to that efl’ect. 

To render the proposed courts completely efficient it will be necessary to obtain 
Irom the (Town a charter vesting them with admiralty jurisdiction, arid also to 
nrocure vicc-adiiiiraltv commissions for them. 

We have, &c. 

(signed) A. Amos. 

C. H. Cameron. 

F. MHktt. 

D. Eliott. 

' ' H. Borradaile. 
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I . Whereas il is expedient that the court of judicature of Prince ot Wales^ 
Island, Singapore, and Malacca, established by charter or letters patent ot his 
Majesty Kin<^ Georjife 4, under da|,ejp^ 2 7th November, a.d. 1826, and the 
courts for the recovery of small debfs^Pstabiisbcd in the said ^settfenK^nts under 
authority of the said charter, should be abolished, and that other provision simuld 
be made for the administration of justice in the said settlements: And whereas 
the Governor-general of India in Council has obtained the sanction of the Court 
of Directors of the East India Company to the abolition of the said court of judi¬ 
cature ; 

It is hereby enacted, that the jurisdiction of the court of judicature of Prince 
ot Wales’ Island, Singapore, and Malacca established by the said charter, and 
all powers and aullioritics thereby granted to or vested in the said court, and the 
jurisdiction of the courts for the recovery of small debts established in the said 
settlements, iiiulcr authority of the said charter, shall cease and determine on 
the 31st day of 

II. And it is hereby enacted, that after 3i.st of a.d. the entire 

administration of justice, civil and criminal, within the said settlenients, except in 
respect ot causes upd matters, and crimes and offences, falling within the jurisdic¬ 
tion of courts of admiralty unci vice-admiralty and military courts, shall be vested 
exclusively in the courts constituted by this Act. 

III . And it is hereby enacted, that on the ^st day of a.d. a c^ouit 

ot record for the administration of civil and criminal justice shall be established 
in the settlement of Singiifiore, w'hich shall consist of a chief judge and two or more 
subordinate judges, and a court of record, similarly constituted, in each of the 
s(^ttlements of Prince of Wales’ Island and Malacca; and the said courts shall be 
called respectively “The Gepcral Court of Singapore,” “The General Court of^ 
Prince of Wales^ Island,” and “ The General Court of Malacca.’* 

IV. Aikl it is hereby enacted, that whenever in this Act any of the said settle- 
inenls shall be meniionetf all places •subordinate or annexed thereto shall be under¬ 
stood to be included. 

\. And it is liereby enacted, that the chief judge of the General Court of 
Singapore shall he also chief judge of the OeneraJ^ Courts of Prince of Wales^ 
Island and Malacca, and shall be called chief judge of Singapore, Prince of Wales’ 
JUland, and Malacca; and that s uch chief judge sha^l reside principally ^S in* 

gapore, 



INDIAN LAw*mum$mmj^Rs. 169 

re, ^ «6tt!eiiient8 of l^Viiice of Wales’ Island aiKl Recj^sr^Cwt* 

fiJacctt tjsgejimes in evei year, and shall sit m court from time to time at rf 

each plaee^SfflS^^ 11^ Ims disposed of the business that may be wailing 

for him, or may come his visit 

VI. And it IS hereby enac^, t|at such chief judge shall be a barrister of tlie^ ^ ^ 

English or Irish baT of not less tlmn five years* standing, or an a^yocate of 
Scottish bar of not less than five years* standing ; that he shall be appointed by ^ 
tbe Governor^general of India in Council; that he shall receive a ^alary of 17,500 
Company’s rupees by the year ; and that he shall not hold any other utiice, place, 
or employment, or be engaged jn or carry on any trade, trafiic, or business what¬ 
soever, on pain that tbe acceptance of any such other office, place, or eiiiployinent, 
or the engaging in or carrying on any such trade, traffic, or business, shall be in 
law an avoidance of the office of chief judge. 

VIL And it is herel)y enacted, that tlie number of subordinate judges to be 
appointed to the General Court in each of the said settlements, who slmll t)C called 
it^sident judges of such settlenient, and shall be distinguished as first, second, and 
so OP, shall be determined by the Governor-general of India in Council, and may 
he reduced or increased from time to lime as to tlw? said Governor-general in 
Council may seem meet, 

VIII. And it is hereby enacted, th at such resident jud ges shall be appointed by 
the Governor of Bengal ; and that it shall l)e competent to him to appoint persons 
being executive officers of government to be such Judges. 

IX. And it is hereby enacted, that the salary to be assi^gned to every suclyu Jgc 
shall be determined by the Governor-general of India in Council, regard being htu:! 
to his qualifications, and, if he holds any other office under government, to tht 
salary of that office. 

X. And it is hereby enacted, that every chief judge and oilier judge,a|ij>ointe<l 
as aforesaid, before he &i)all be capable of exercising the o^cc of Judge, or magis¬ 
trate, under this Act, shall take in open court, in such manner as sflall be directed 
bj th e Governor of Bengal, an oath, or shall make a solemn dedarution, us shalVbl! 

. WBferecl by the said Governor of Bengal, that he will, to the best of his knowled|c, 
skill, and judgment, duly execute the office of judge, or magistrate, and impar¬ 
tially administer justice in every cause, mttttef|^or thing which shall come before 
him ; of djclaralion a rdHJPRiall forthwith be ma<le. 

XI. uihiiercby enacted, that the said chief judge, and every other judge of the 
said courts, shall have and use a seal with his official designation inscribed upon it; 
and that all notices, writs, summonses, precepts, rules, orders, and other mandatory 
process to be used, issued, or awarded by such chief or other juilge shall be sealet 
w ith .such seal, and shall he signed by such chief or other judge. 

XIL And it is hereby enacted, that’a fit and proper person shall be appointee 
by eacli of the said general courts to be sheiiff of the settlement subject to tin 
juiisdiciion of such Court, wlio shall continue in such office until another persoi 
shall be appointed by the same authority to succeed him therein: provided thai 
no person sitall be appointed sheriff of any of the said settlements, and timt nc 
person having been duly appointed^ sheriff shall he removed from office, without tht 
express consent of the chief judge. 

XIII. And it is hereby enacted, that the sheriff' of every settlement appointcM 
as aforesaid shall execute all the writs, summonses, rules, orders, w'arrant;^, com 


mands, and process of the several judges of tlie General Court of the settlement, am 
make returns of the same, together w ith the manner of the execution thereof, tt 
tbe judge who shall have issued the same, and shall receive and detain in prisoi 
all such persons as shall be committed to his custody by any of the said ju dges, 01 
any other person having competent authority so to do ; and t# do ail such acU 
matters, ami tbings, and pertorm alPsuch duties, as nearly as circumfetances shal 
admit or require, us are or ought to be done and performed by the slieriff ol an> 
shire or county in England.^. 

% XIV. Provided that f|[^>sb^eriff of Prince of Wales’ island shall appoint 1 
deputy, for whom he shall be responsible, to execute ^the process itssued by tli 
resident judge in province WeUes|ey. * ' 

XV. And it is hereby enht^ted, tliat whenever any of the judges of any of th^ 
said courts shall direct and award any process against the said sheriff, or uwari 
any process in any cause, mat^, or thing, wherein the said sherifl*, on account 6 
being related to tbe parfiei^or any of them, or by reason of any good cause 0 
challenge which would be allowed against any sherifl in England, cannot, 01 ough 
3100, 
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lUcorderi Comt; not by Uw to execute the same, in every such case sucbjadge 
Uegistratit^n' of point some other fit person to execute and eetora th e same» .aadthfi^ 

Conveyances. directed to the said person so named for t^ay^Urpo^^^TO ^ of sucb 

‘ \spedal proceedings^haJl be suggpilt^ and 
V XVI. And it is hereby enacted, jjbat the cbj^^inOOtSar 
unsaid courts sl^l have such jurisdiction and authority as the Court of Queen^s Bench 
^ and the justices thereof, and also as the High Court of Chancery and the Courts 
of Common Pleas and Exchequer respectively, and the several judges, justices, and 
barons thereof respectively, have and may lawfully exercise within that part of 
the United Kingdom called England, in all civil |^nd criminal actions and suits, 
and in matters concerning the revenue ; and that the said judges severally‘Hhall 
have and exercise the jurisdiction exercised by the ecclesiastical courts in En^ii^, 
so far as the several religions, manners, and customs of the inhabitants of the i^alS 
settlements will admit. 

* XVII. And it is hereby enacted, that each of the said courts, within the'Setde- 
ment for which it is constituted, shall have full poMw to bear, examine, try, and 
^ determine, in manner hereinafter mentioned, all actions and suits which shall or may 
L arise or happen, or he brought or promoted, upon or concerning any trespasses or 
^ injuries, of wlmt nature or kind soever; or any debts, duties, demands, rnteresls, 
or concerns, of what naturg or kind soever;^ or any rights, titles, claims, or demahds 
of, in, or to any houses, lands, c^^ollier tfimgs, rehl or personal, Witbih such 
f tlements, or touching the possession, or any interest or lien in pr upon the Minnie; 

and<all pleas, real, personal, or mixed, the causes of which shall dr may hytuafter 
' arise, accrue, and grow, or shall have heretofore arisen, accrued, and grown, against 
\ the East India Company, and against any persons who shall be resident within such 
settlement, or who shall have resided there, or who s^llJxaye.any; debts, effects, 
or estate, real or personal, within the same, and against the executors and 
I adminfetrators of such persons. 

. XVIII. Provided always, that it shall not be competent to such court to try or 
^Wtfferrninc any suit or action against any person who sliall never have been resL- ^ 
^ (^it in the said settlement, or against any (lerson then resident in Great BrJcam"'^ 
or Ireland, unless such suit or action against such person so then resident in Great 
Britain or Ireland shall be commenc^wUhin two years after the cause of action 
arose, and the sum to be recoverei^HBrbf greater vajye 

» XIX. Provided always, that nothing in this Act shall extend, or be construed 
to extend, to subject the person of the governor or resident, or any of the counael- 
^lors of the said settlements, or the person of the chief judge of Singapore, Prince 
of Wales’ Island, and Malacca, to be arrested or imprisoned in any civil suit, ac¬ 
tion, or proceeding in any of the said courts. 

XX. And whereas it is conducive to the good administration of justice that the 
respectable part of the public should be associated therein, , it is hereby enacted, 
that the Governor of Bengal may, by proclamation, order or authorise every or 
any judge of the said courts, in all civil suits as aforesaid, or in any particular ofass 
of Suits," and in all proceedings therein, or in any (mrticular suit or in any particular 
proceeding therein, to sit with one or more assessors; and such assessor or asses¬ 
sors shall take an oath, or make a solemn affirmation, in the maimer hereinafter 
prescribed for witnesses, to examine carefully, and to deliver a faithful and impar¬ 
tial opinion, jointly or severally, upon the matters or points at issue; atid the 
opinion so delivered shall be recorded. 

XXI. Provided always, that the opinion of such assessor or assessors shall be 

only for the information of the conscience of the judge. ^ 

. XXH. And it is hereby enacted, that the same process shall be us^ for sum¬ 
moning assessors^ civil suits as is hercinaftei* (directed t6jt|ejg[sed2h.cri^^ 
and persons refusing or neglecting to attend accordingly, or be sworn or 111^^6 affir¬ 
mation, shall be subject to the like punishment as is authorised for Such 
in criminal cases. ^ 

XXIII. Clause 1. And it is hereby enacted, that the manner of cbmttmnk^g* 
suits, other than ecclesiastical suits, in the said courts, shall be as feUc^ws i-f- : 

Clause 2. In each court the resident judges, and at Singapore the citi^fjlid^ 
also, when he is at the settlement, shall each sit at stated hours daily, or da seated 
days, for the purpose of hearing plaints. 

Clause 3. Every plaintiff bringing a suit in any ifftlie said courts, shsdl, exc^ 
as hereinafter excepted, appear in person before one%f the sitting judges^ and shaU, 
orally or in writing, lay before such judge the facts which eotuititute bis claim. 

Clattmi 4. 



* 7 « 

4 . Tbft, excep|e4 qiseti in. ^ . tbe. pkiial^.. s^U |» excused from 

in^nnfiog in. ^(Vson> ^ lim ^(|^>and in 

»fe caaoa specified tp Secdop XaK. but 

’ tiB'Miftdff .IdjWilfcJhliaainiB^^ . to: make the gtotew ent of ftgte bf a n 
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BMy be, or which iB»y ^faj^pn^^ue to the defiendaot orto the 
respect of the mattor of tho.soih respect of the mode of conduc^g it; and to 
auicbof thosaid sain as shall nflt>.l>e so doe, or become so due, shall be repaid 
to the plaintiff. ^ ;p 

Clause 6. If the^^hdi|l 9 ^ 1 a^toe ibets betovp^e judge orally, the facts, whether 
stated of his own accord dr elicited by e^ttoiflP^on, shall be reduced into form and 
written dotm^^:|faet judge, .or>by, an officer..^.the court pnder his direction, and 
shall cemstitate the plaint. 

Clan;e (7J^V44fhB^pltolttiff lays, the facts before , the judge in writing, the written 
sj^^a^.i timUl bncorrected in form by the judge, or by an o$cer of the court under 
if itreqnires such correction, and in substance if it in any respect disa¬ 
grees with tlie statement of facts elicited by the examination of the plaintiff: sub¬ 
ject to such coiTeption, Uie written statefoent. shall constitute the plaiot. 

Clause $. When the statement, of facts constituting the plaint has l>een made, the 
judges if he is of opinion tha^ the plaint docs not contain any cause of suit agmnst 
the defendant, or that the defendant or the matter of the suit is not withal the 
jurisdiction of the court, shall make a decree accordingly. 

XXIV. Clause 1. And it is hereby enacted, that the plaints received in the smd 
courts sbail be disposed of as follows: — * 

Clause 2. In the co urt of Sing apore, when the chief judge is at the settlement, ‘ 
on every day on Wnich any 01 ine judges shall sit for the purpose of receiving 
plaints, all the plaints received, except such as are detenuiued under clause 8 of^ 
the last section, shall'be laid before the chief judge, who shall distribute them for^ 
trial and decision among all the judges, including himself. 

'"Clause 3. In distributing the plaints, the chief judge shall endeavour to give toj 
each judge a share of them proportioned to tiic time which he is able to devoteWb 
judicial business and tiiose kinds of suits which he thinks him best qualified U 
deride. ^ ^ 

Clause 4. *P?6vided, tltat the chief judge slmll reserve to himself all cases involv 
ing difficult or doubtful points of law, and questions of importance which have nc 
previously been determined ; all suits in which the ist resident judgeTs a partyr< 
is related to or connected wiili a party, or is anywise interested; all suits in whichf 
government is a party; and all suits in which the amount involves a dispute 4 
exocedipg 10,000 rupees, wherein an appeal may be preferred to the Privy Council, , 
under the Rules passed by Her Majesty in Council, of date the jotb April 1838; 


and .that all suits in which he is himself a party, or related to or connected with a 
paity, or is anywise interested, shall, be assigned, to the ist 

Clause 5. In the court of Singapore, in tlie.absence of the chief judge, and at 
all times in the courts, of Pfince of Wales’ Island and Malacca, all the plaints , 
received shall be laid before.the i4 resident Judga, who shall distribute ffiem in the," 
jpfpncr directed iu the 3d mid 4tb clauses of thiqgiectibn. 

.! elapse 6. Provided, that the chief judge shall have power to call up and place J 
on hia own file any causes assigned to otlicr judges which he shall deem it proper << 
to ]hear and decide , himself, and to transfer to other judges any causes assigned to . 
himself which he shall think no]t to be of a nature to require his attention. 

^Xy. ^.^ereby. enacted, 'that one of Uie resident judges of the jpourt of 

iw, and shall receive 
:m the said province, t 


Prince^ of Wial^’ sliaU sit separately in province.WeltesI 
ait plainta t^t iihajfw ptefento to biimilgainst persons residing 
of which be abaU; q^ierve to bttoself all such as, according to the arrangement for 
the distributibn ' o|rhau8es wliicb shall be observed in tlie said court, would fait' 
he wM.sitdiK.Uit %'aBd.shalLremkaU,others td the ist resident judge, toh 

the court. 

gehy, eibsicte^ that’tlie following shall be tli 


sed of asj 
IV t. Oloase 




.file Wit ol 

to appeat 
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ohall 'cqDtera’ a copy of the plaint and an orde 
; tlie,c<wuif !bn a specified day, aud to bring wit 
z 3 hii 
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him any documents which he may bate m his of, wbkh plaintj^, 

with tlie consent of the judge» demands ii^apectiod/or wbi^ Ibe ma^ 

think conducive to his defence, and a list of ®ieb witnessc|^'i|tf ^ it)||pose;s 
be necessary for hivS defence. 

* ’^ttSusc 4^ IfTI^ praihtiff 


, ju^ge may dtre^>ii7 
Br"'with the writ'of anmmonis* 


draw himself^rom the jurisdiction"^ the'eow 
arrest aguins^the defendant, to be issued iogi 

Clause 5. If the defendant is arrested on wairant, be shall be bronght with 
all convenient speed before the judge, who my dischaigc him from coltody, if be 
gives sufficient security for bis appearance, pr jf jyp deposits a sum wffich the judge / 
considers, under all the circumstances of the cas? sumcient, or if be satisfies thc <; 
judge that he docs not intend to withdraw himself from the Jurisdiction; if the 
defendant does not fulfil any of these conditions, the judg^ shall commit him to 
prison until he sliall give tlie security, or make the deposit required, or failing 
thereof, until judgment shall be passed. 

XXVII. rrovidcil, and it is hereby enacted, that in suits assigned to the chief 
judge in any of tiic courts in his absence, it shall be competent to the first resi* 
dent judge, when the plaintiff satisfies the said judge that the defendant is likely 
*to withdraw himself from the jurisdiction of the court, to issue a writ of surnmons to 
the defendant instantly, togetlier with a warrant for his arrest; and if the defendant 
is arrest(id, it shall he competent to the said judge to proceed according to clause 5 
of the last Section. 

XXVIII. And it is hereby enacted, that in the absence of the chief jud^e, it 
shall be competent to the first resident judge of any of the courts, in any suit on 
the tile of the chiel judge in such court, when it shall be certified to him by or on 
behalf of one of the parties that a material witness i s abou t to depart from the 
jurisdiction of the court, and Botrlikely to be'^resehf wL*ause is beard 
by the<,chief judge, to issue a surfimons to such witness, and to take his examina^ 
tion, but not witlioiit notice to the opposite party to attend at such examination; 
and any deposition so taken, aiad duly certined, shall be read in evidence at the 
bearing of the cause by the chief judge, if the witness shall then be absent from 
the jurisdiction, or unable from sickness or infirmity to attend, or if the chief judge, 
ill his discretion, shall think fit to dispense with his attendance, 
j XXIX. And it is hereby enucteffj'^jlKit in the absence of the chief judge, it 
^lall be competent to the first resident judge of. any of the courts^ in any suit on 
ffie file of the chief judge in sucii court, to take all other steps ivhich cannot be 
delayed without risk of injustice, 

XXX. Clause i. And it is hereby enacted, that every plaintiff’and defendant, 
in any suit in any of Uio said courts, shall appear, except as hereinafter excepted, 
in person, on the day specified in the writ of summons, on every other day 
fixed for their iippcarance by the judge hearing the cause. 

Clause 2. A plaintiff* or defendant may be excused from appearing in pei'son, 
if ill, if absent from {tie setUoment, ^ if exempted 

on account of rank by any rule or regulation, or by a special privilege heretofore 
judicially recognistd,. from, appearing in a court of justice, if of advanced age, if of 
the female sex, if there is a g)<plauitifiP who .appears in. perjsan, if there is a 
co-clefcndunt defending jointly^ #’ho appears in persoif. ^ 0... . 

, Clause., Buijn all these cases the judge«ay refuse to bold the. party excused 
from appearing in person, if he is not satisfied that the excuse is made i» vgoed 
fuitli, and that the matter of tlie excuse exists in a sufficient degree to justify him 
in admitting it. 

XXXI- And it is hereby enacted, that whenever an agent has been admitted 
in place of a part]|^su(di agen^t^hall he permili^40'4o^«tt-t^ might liave 
done had he appeared, and shall be liable to be examined and cross^xaimiixed m 
the same manner. 

> XXXlllhAiid it is hereby enacted, that the judge may, if he thifiksfit, order 
Ihut tlie party excused shall‘be examined in any way in which an absent 
may he examined. V • \ / 

XXXllI. And it is heidby enacted, that when a plaintiftVshi^ W 
por.'son or by ngciit, on tlje day appointed in the writ of sumn|O|i^%0 1 
the judge may provisionayy make a decree against hitn, Whkh the 
res<Mnd, if the piaintiff appears, in person or by agent, /I'yealhto 

after the said day, and shows sufficient cause ; and if the {ddmtift 
in person on the said day, but shall appeal by agents, titq 

admit 





!^^it tb« exense offi^ by Ibr tbe iM>iM4>pean^6t^ ^ jdaintiff in 

Iptimni^ the Jne^ lamy mverfSiehf^ exltbine the nj^t u]p^ ^ the 

&r he Btiy 

nitotntm -the.' tQ!|lb|H|^^ aod «^boTO^l|he |hxM^^ to 

^ day« shell make s ide^n^;|^i»st 

him/' ''=^'\ ’ , '■■ ^"sv'''\'^' ■', r 

XXXIV. clause i* And it » hercbjir ihiatcd, that if, after diie service of Ihe 
suHiinons, )^>e defendanc ^aH net appear, in person or by agents npan the day 
appointed, tlia Judge mayIbrii^ke a d«crt^, after eonsideritig ti^e allegations of the 
ptaintifi* alone, and the evidenceftidduced in support thereof; and if the defendant 
shall appear by agent on the said day, and the judge shait not admit the excuse 
offered by the agent for the hbn-alppearance.of the defendant in person, he may 
make a decihse agaiiisf the defendant, after exanfiining the agent upon tiie merits 
of the suit. " 

Clause 2. Provided, that >'hon «n agent sfiall appear for the defendant, the 
judge may order the agent to summon the defendant to appear in })ersoii on a 
specified day, and adjourn the proceedings to that day; and if be shall nob then 
appear, shall make a decree as aforesaid. 

Clause 3. And provided, that when a decree shall be made, as nforesatdi 
M ithoiU tljc appearance of the defendant in person or by agent, and the defendant 
shall appear in person or by agent within a rea.sonuble time afterwards, and shall 
sufficient cause, the jijdge may rescind the same. 

XXXV. And it is hereby enacted, that as soon as the plaintiff and defoi^flant 
are together .before the court, in person or by agent, the judge shall proceed to 
rake the pleadings and settle the tfcnfrurrersjind issyg^, of __ . 

XXXV]. Clause 1 . And it ia hereby ciiactiyd, tliat the manrrer ot pleading 
shall be as follows, whether the suhject-matter oi tne suit be of a legal orc(^uitable 
nature, br of both: * < 

Clause 2. The defendant, in amyvev to. questions put by the judge, shall confess 
or deny each orThe material allegations contained in the plaint, and shall state 
any matter whereby be proposc?$ to avoid th^ plaintifl^s right to a decree arising 
out of sucli allegations contained in the plaint as he has confessed. 

Clause 3. The defendant may demufa^if he thinks the plaint states a case 
* insufficient to entitle the plaintiff to a deem. 

Clause 4. The defendant shall not lie precluded from demurring to any matter 
in the plaint because he lias pleaded to it* nnr al^ll }i^ Ptc ^ludcd from 
ing to any matter in the plaint because he has demurred to it. " " " 

Clause 5. The defendant shall not be precluded from denying as many of the 
allegations in the plaint as he disbelieves. 

Clause (i. The defendant shall not precluded from avoiding the plaintiff's 
right to a decree arising out of any allegations ip the plaint which ffic defendant 
has confessed hY|„||j|ho jtat^^ ttiatters as„„ l ?^ believes to be true . 

Clause 7. TllejuS^KoT!^^ in reaucing tlje pleadings to writing, 

pleas shall be kept distinct from demurrers, and t hat no blea fehall be doubl e; and 
also that pleas containing legal matt er shal l be Kxpt' distincC^^^^ pl^s containing 
^Cjiiltable 

^ Clause 8. The judge shall also t^e care that the pleadings shall 
inentatiy e. and skfllLrfate matters only, apd not evidence^malfcrs ot' lact. 

and SlmJl ib other res{>ects be such as. to lead directly to distinct iuiucs of law or 
equity, or fact, and tliat eacti-issue shall have as much particularity as conveniently 
may be. 

Clause g. far as they are 

capable of sucrSjpiealSSnr^tae soWquent stages of tlie pledaings. 

Clause 10. If, after tha demurrers and issues of fact have been settle!, a decree 
can be properly m8<9e wkhtmt futithcr evidence than that of tlie parties, i||d v^thout 
argument on the law or l^tty ai^ good conscience of the case, the jMge idiaU 
nndte bis decree immedkbi^. * • 

Clause n. The piahidft' anidr^dfaadant may, through t^c medium of the judge, 
o^oss-oxatnine.eatdi cfthair m any natter affirmed or denied on either side in 
leading.'''"" i'T ’ * ' • • 

Oaose iii. If tny demuinrer ta^ts from the pleadings which 
ht Yor'ai^nent, he afl^ qt^sultatioa wi^ the. paitei,>4f*a day tor the 
Cirthedt'on'lt. ,■ 'f' 

jihiia' iy. If any is^ue of remits, from the pleadings dton wliicii it n 
ioo. * Z4 * necessary 
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Recorder^* Court: necomry to hear erid«ice, the judge shall luake a oofto’of (hujiuugaM of the wR'* 
Retfiatraiioa of nesses on both sides, and of the facts which each of 'them is eacpMted to -preee, 
onveysBCM. ^1^^ documents which each of them is exjpe|^d'to ^toda^, wii fihaH gnent 

such subpoenas, and subpcenas daces tocum, nft tij^liniir to1bW to 4 a* oecetsaiy^i^ 
the purpose of justice, and shaH, after consultation with the pag 4 ia {4 SxUr*dsy'li^ 
the taking <of evidence. 

Clause 14, Provided, that if it shall appear to the . judge at ftiSi,' pir any other 
^ stage of the suit, that justice cannot be done without hearing some'peitob, not a 
party to the suit, who may appear to be interested in it, the judge shdi direct a 
summons to be issued to such person to defend his interest, md it shdl he com* 
petent to the judge to btor any other person, aj^pearing voluntarily, wiriiontw- 
summons, and claiming an interest in the suit. 

Clause 15. And provided, that if in any suit before h jiidg^ not being the chief 
judge, it shall appear to such Judge, whilejte is taking tljlh^fplbadings, or in any 
subsequent stage, that the Sttit is (me Which"ought'to'b^Strdhahd determined 
the chief judge, he sliali transfer the suit to the ^ief judge, -and direct-die par* 
ties to appear before him, and the chief judge shall proceed with the suit. * 

XXXVII. And it is hereby enacted, that every judge in each of the said courts 
shall be empowered to administer to witnesses and others whom he may see occa¬ 
sion to examine in any suit or proceeding before him, proper oaths and affirmations, 
that is to say, to such persons as profess the Christian religion, the oath upon the 
Holy Evangelists of God, and to Quakers, Moravians,,-and others wlio are 
exempted by law from taking oaths in the courts in England, the affirmation 
according to the form used in England for that purpose; a nd to Hindoos' and 
Mahomedans, theaffimation prescribed by Act* No. V. of 1849 of the Governor- 
generai oi inaia in council; andtoflltheMisucliOTtli, in such manner and form as 
i)D shall -deem most binding^oSTtn^IT”consciences respectively; and the deposi- 
.tions having been reduced into writing, and subseribed by the judge, shall^be tiled 
of record; and in case any person so ,cft&d shall refuse or wilfully neglect to 
appear and be sworn, or, being Quakei;s, 'Moravians, or others exempted as afore¬ 
said, to affirm, and be examined, the judge shall be empowered to punish such 
persons so refusihg or wilfully neglecting, as for a contempt, by fine and impri¬ 
sonment. 


XXXVIII. And it is hereby enacted, that no person shall be excluded from ^ 
giving evidence in any suit or other proceeding in any of the said civil courts by 
reason of his being ifatare sted in the subject of' litigation, or id the event of the i 
1 ^. “ . 4 

J^XXIX. And it is hereby enacted, that the judge shall order and decree to 
every witness appearing before him upon a subpeena, such reasonable sum of 
money for his expenses as he shall think fit, whether such witness shall be ex¬ 
amined or not, to be paid by the party at whose request the said subpeena shall,/ 
have issued; and if the said sum of money shall not be forthwith paid or se-jj 
cured to such witness to the 8aI!s!actiofr*of*fllBTffl(r5HH^ party shall ^ 

be compelled to pay the same by sudh ways and process as are hereinafter provided 
for cntofclrijf the paymehi' aiS^d satisfaction of money recovered by judggient, 
sentence, or decree dfffielaTd jBtJgST'*' -tp-t ... ■ 

XL. And it is hereby enacted, that the ju^es^pf the said< couits'^sliall la'SH 
casMTBSSFUecfSSs whicli shall be a greeableTO eqhity and good consciem to. fol¬ 
lowing the laws which have been, Or sWii be, eijacted specjally tor the sai£ 
inents by the Imperial Parliament or by the government of Ihdht> and thelaw of 
England, so far as it has been held by the Court of Judicature heretofore existkig 
to bo applicable,^or ntay be held to be applibdhie uppa the principles liud down by 

that court in its <feci @!?s. ’" "'^.^ ■ . 

XLI. Clause t. And it is hereby enacted, iliat Ih every decree rim jo^^ehidl 
order hoi^|much of the amount of any fees whic]^ may have been pi^ tsr he pay¬ 
able 'to ahy attorney or barrister shall be rikdedned sA Posts betwpsfif iskrty surd 
party, and what Other’expenses incurred ^ the parties In defend* 

ittg the suit shall be rejtikoned as costs it) the suit; and 
which party shall pa/ Ctots to tlto othfef, and to what , 

Clause Provided, *th{tt*no fees which may have 
any’attoruey qr barrister Shall be reckoned as costs betwt^iM^'itod^i^/ 
the judge shall be satisfied .that the {osisttohe of SO^ hehfeter'wto 

reasonably required. ■ ■■■ ; ^-H:. 

Xtll. And whereas it is expedient ifleoadkfera^ 
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qitti«(Md, utd.that wwe^^ypiiviif jit^^jocQiiMdc Rt«^> 0 Mwi 4 

tominlfr tbe «iC9«<^ of the ^idlii^ 'ettiaAltshisanta, it is h«i^^ 

wit in each ^ «aei3^ (tf opntU the party or^^pei^eis ej^iwiH: viwat 

^ deotee is pay a iee equalv|o ..m:- 

of the yi^ciluwed inJhe^pwio^ if defepdant or defendaoh;, a %a«qwd to 
of the value decreed; provide^ that the judge may if^it aiiota>fet 
if he aball be sa^kfied tlMit tiie party or parttea against whom tlie decree iacOSade 
^ hed.reaaeQ^hlegreiuid ior.auiagor defending* 

. XUil. And wbereaa it ia expedient that parties to suits and their a^nts who 
prevaricate, or wilfaity make f^'e statenteots, should be punished, it is hereby^ 
enacted, that whenetpr the jtu^ is satisfied that any party to a aiiir^or any agenr» 
in one of the said courts has prevaricated or wilfully made a false ftafemeut, he 
may in bis decree itnpfosi .npon such party or agent a fine not 
and in default ot\fiaj||tet>t may order ^ch party to be imprisoned for a period not 
exceedii^'^' 0 k* dl n iv * i.* r'»'v ^6aii»‘ 

XLIV. And it is hereby enacted, that alT fees and fines levied under this Act 
by each of tlie said courts sliall be paki monthly uito the treasury of the ^ast 
India Company, for the settlement at which such court is held. 

XLV. And it is hereby enacted, that every judge of each of the said courts 
shall be empowered to awar^ and issue a writ or writs, or other process of execu¬ 
tion, directed to the sherifi', commanding him to seize and deliver the possession of 
the bouses, lands, or qther things recovered in and by judgments, sentences, or 
decrees, of himself or his predecessor, or to levy any sum of money which shall be 
so recovered, or any costs which shall be so awarded, as the case may retire, 
by seizing and' selling so much of the houses, lands, debts, or other effects, real 
and personal, of the parly or partils against.whom' such writ or writs aball bb 
awarded, as wfll be sufficient nr* atiswer"and'*»tti8fy' the said judgments, or to 
take andimprisbn the body or bodies of such party or parties until be, she, or 
they shall make such satisfaction, or,'to do both, as the case may require : And 
it is hereby enacted and appointed, that the several debts to he seized as afore¬ 
said, sitall frapj the time the same shall be extended and returned into the said 
court, be paid and payable in such manner and form as the judge in each case 
shall appoint, and no other, and such payment, and no other, >iahaU from thence¬ 
forth be an absolute and effective discharge for the ^|d debts and every of, them 
respectively. « 

XLVl. And the severd judges are hereby authorised and empowered to make 
such further and other interlocutory rules'and'ordgrS as the jtnrtice of the proceed 
ing may seem to require in each case. , 

XLYII. And it is hereby enacted, that w^n a judge of any of the said courts 
shall be satisfied by the return to the said virit of summons or warrant of arrest 
that the defendant in any suit before him u not to be found within the said set- 
\ dements, such judge shall be empowered to award and issue a tvrit in the nature 
of a writ of seq«estratio»r^F«et^' to the sheriff, coinmau^pg him to seize and 
sequester the houses, lands, goods, effects, and debts of such defendant, to such 
value as the judge shall thmk reasonable and adequate lo-the cause of action, and 
die same to detain fill such defendant shall appear and abide the order of the 
court, as if he had ippearea«6h Tfife'tBnfiCT judge shall be 

euqiowered, according to his (fiserditon, either to cause the said houses, lands, 
gooda^'«Sects, and'ddpts to be detaiu w l'iit 8 |i e e i«iyorto be'wkl, and to give a day 
to wuckdefeodant, by. proclamation in open court from time to time, not exceeding 
two years in the whole; oad if such defendant shall not appear on the lost day 
which the judge in bis diacretioii sliall think proper to give, and the judge shall 
be satisfied that ihie dtHgenee-has’heen^iused on the'part of the‘plaintiff to give 
notice of audt action or acdops to tbe defendant or defendants, it shall be lawful 
for. the judge to proceed, ea parted to bear, examine, and determine tlie said 
complaint ^ suit or^i^tiag .of action, and to give such judgment tlidi^n, ,eb(l 
aurfra and order sndh coikas aforesaid; and if judgment shall in such ease 
pass lbr |he. {knnti{|^.^4^.;J^dge shall be empowered to award and issue a writ 
to tbe sbkiff, cOmmaiKksgloiOtO. a^ tbe said bouses, latids, goods, ^ects, and 
difiliht ao and seqwwtei!^, qnd to make satisfaction out of tlie produce 

thkwiiiffjtp! ike or sum so recovered, and bis costs, and to 

rehi(k ^ia««iphu*«Jif satisfying tbe sakl jodgmbnt and costs, 

and j^Wtikpeases of the said seqiimifation, to such perAm in Whose possession the 
’ * ■ fKW'q 8ek®d,. <W..ot^«ise to, reser.ve the same for tbi use of tbe sakt 

A A defendant 
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Eecord^i Court: defendant as occasion shall require; and if such effects ahatl ml be sufficient to 
Rcgistratiott of produce the sum so to be recovered, and the said costs, the jnd^ shall have 

^ . “ power further to award and issue such process of execution for the ^fideticy as is 

hereinbefore provided for levying money recovered by judgtnem and costs f and 
if judgment shall in such last-mentioned case pass for the defendant, the judge 
^ shall have power to award and order the costa of the said suit, and the expense of 
^ the said sequestration, and all the damages occasioned thereby, to he paid by the 
k said complainant to the said defendant or bis attorney, or the person In w'faose 
h possession the said effects were seized, the same to be levied by such proeess as 
^^is hereinbefore provided for levying costs; and the said debts, from the time of 
► ^their being so seized and extended, and returned into court, shall be payable in 
such manner jas the judge shall tlirect, and no other. 

XLVIII. 4 ^id it is hereby enacted, that all money, jewels, precious stones, 
and securities of the suitors ol each of the ^aid courts which shall be ordered into 
court, or to be paid; veiled* epqsitedHij^•^safe'*'ttidA shall be paid, deli- 
vered into, or deposited in the public treasury of the East India Compatiy at tlie 
settlement at uhicli the court shall be held, to be kept and deposited with the 
cash, precious stones, jewels, and effects of the said Company, ^subject to such 
orders and directions in every case as the judge to whose province it beiuivgs shall 
from time to time think fit to make concerning the ^same, for the benefit of the 
suitors; and each judge shall from time to lime order and direct any money 
belonging to suitors of the court, in cases within his province, to be invested, at 
interest or without interest, for the purpose of remittance to any place without the 
said settlement os there may be occasion, for the use and benefit of the parties 
respectively entitled thereto, on any bills, bonds, or securities^of the said Com¬ 
pany, or any other bills, bonds, or securities,' as sucli court shall see fit to order 
and direct; and all executors, administrators, guardians, and trustees whatso¬ 
ever, acting vvitii respect to such investments at interest or for remittance, under 
the directions of judges of the courts, shall be indemnified against all risk or loss 
to be occasioned thereby. 

XLIX. And it is hereby enacted, that the treasurer of the said Company at 
each of the said settlements shall be, and be called, the accountant of the General 
Court of such settlement, and shall act, perform, and do all matters and things 
necessary to carry into execution the orders of the several judges of the said 
court relating to the payment or delivery or depositing of the suitors’ money, 
jewels, precious stones, and securities into or in the said treasury, and taking the 
same out again, and investing the money of the suito'rs at iutcrest or for remit- 
<4ance, and keeping the accounts thereof, and for doing such other matters relating 
thereto, under such rules, methods, and directions as shall from time to time be 
made and passed by the several judges of the said court. 

L.' And it is hereby enacted, that in case any person shall have any action or 
suit against the said East India (fompany, such person shall be at liberty to 
proceed therein in like manner as hereinbefore mentioned ; and it shall and may 
be lawful for the cliief judge in any such suit or action duly brought in any of the 
said courts, to issue a summons for the appearance of the said Company, to be 
Served upon the governor or presidetk and the resident counsellor of the seitlc- 
iment in which the cause ot action or suit shall have arisen ; and tbereupoii the 
suid governor or president, and such resident counsellor as aforesaid, shall appoint 
such person or persons to appear and act for the said Company as they shall see 
fit, and such person or persons shall be admitted to answer and defend such suit 
in the name and for and on the beimlf of the said Company; and the said chief 
judge shall he at liberty to issue process of sequestration against the lands, tene- 
njcnts, chattels, estate, and effects of the said Company, to compel thejr appear¬ 
ance and answer; and on non-appearance, or for want ot answer Of the said 
C'ompany, to proceed in the same way as the said court might proceed against an 
individual absent from the said settlement, and on whose behalf, after sequestra¬ 
tion of his goods and chattels, no appearance should be entered or answer given; 
and the suid chief judge phall be empowered to try, hear, and delermirie aM such 
actions and suits in the^said courts against the said Company, 4 Qd fo ^'give judg¬ 
ment and costs, and award execution, and do and order all such othCff nmtiers and 
things therein, as far as tiie case will admit, in such manner as herem i» ntentfoned, 
as to any person or |)ersons whomsoever, subject neverthelees td swell right of 
appeal by either party as herein is mentioned; and in lik^ manlier^ if 
Company shall have any action or suit against any person or persons, it sbaM and 

may 
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to and for Ibe.said fpveroor or praaideftt awl any two of R»coiidk(r;a 

the gowmor or pi^deot being always one, to aulhorise any or per^ c 

sons for and on bebalf of tbe aaici. Company,* and in their name, to complaint 
thereof in wrilmg to the conrl ^O whose jurisdictioii die matter bn^ongs, amt the 
chief judge sitting in each court shall proceed therein, and aliall bear and deter¬ 
mine the same, as in other cases; and, in case judgment or sentence sbaU te 
given against foe said Company, shall award costs, to be levied upon the goods 
and efiects of the said Company as they shall see occasion, subject neverthefoss 
to such appeal by either party as herein is mentioned. 

LI. And it is hereby enacted, that all causes, suits, and business of ecclesi* 
asdeal cogoizanc|f which shall be brought before tbe said courts, shall be dia* 
tributed among the judges, in the nmnner directed in sections XXIV, and XX Y- 
of this Act, and that the manner of proceeding therein shall be, as near ns may 
be, in oonfutaiUy wijdi the rules hereinbefore prescrilied for all other suits. . 

Lll. And it( is hemby^nacted, that foe ctiief judge sitting in the General Court 
of any of the said settlements, apd in *his absence tbe first resident judge, shall 
have full power to grant probates, under his official seal, of the last wills and 
testaments of all or of any of the inhabitants of the said settlements, and of all 
other persons who shall die and leave personal efiects within the jurisdiction ol 
such court, and to commit filers of administration; under his offictal seah of the 
goods, chattels, credits, and all other effects whatsoever within tl>e said juris¬ 
diction, of the persoE^ aforesaid, who shall die intestate, or who shall not have 
named an executor resident within the said settlement, or where •foe execuvir, 
being duly cited, shall not appear and sue forth such probate, annexing ihc^ill to 
foe said letters of administration, when such persons shall have left a will witiiout 
naming any executor, or any person for executor, who shall then be alive and 
resident within the said settlements, and who being duly cited thereunto, will not 
appearmnd sue forth a prolmte thereof; and to sequester the goods and oliaUelsj 
credits and other effects whatsoever, of such persons so* dying, in cases allowed 
by law, ns the same is, and may now be, used in the diocese of London; and to 
demand, require, take, hear, examine, and allow, and it occasion rec|uire, to dis¬ 
allow and reject the account of them, in sUch manner and form as js now used 
or may l)e used, in the said diocese of London, and to do alf other things what¬ 
soever needful and necessary in that behalf. 

LIII. Provided always, that the said chief or other judge in such cases as afore¬ 
said, where letters of administration shall be committed, with the will annexed, 
for want of an cxecutolr appearing in due time to sue forth the probate, shalj^ 
reserve in such letters of administration full jKJwer and authority to revoke th6 
same, and to grant probate of the said will to sucli executor or executors when-J 
ever he or they shall duly appear and sue*fortb the same; and the chief or other 
judge shall grant and commit such lctters*of administration to any one or more 
of the lawful next of kin of such person so dying as aforesaid, and being then 
resident within any of tbe .said settlements, and being of the age of 2i years; 
and in case no such person shall then be residing within any of the said settle¬ 
ments, or, being duly cited, shall not appear and (>ray the same, to any compen 
tent officer of the said court, or to such person or persons, whether creditor or 
creditors, or not, of the deceased petson, as the "Chfer br other judge shall 
see fit. 

LIV. Provided, that probates of wills and letters of administration to he 
granted by tbe said chief or other judge shall be limited to such money, goods, 
chattels, and effects as the deceased person shall be entitled to within the juris¬ 
diction of the said court, except in tbe cases specified in section XIX.« 

LV. And it is further enacted, that every person to whom such letters 
admiaistration shall be committed, shall, before the granting thereof, give sufficient 
security by bond, to be entered into with tbe said Company, for the payment of a 
' competent sum of money, with one, two, or more able securities, respect being 
in foe sum tlierein to be contained, and in the Ability of the sureties, to the 
foe estate, credits, and efiects of the deceased; which bondi if admini^ 
tzaliaa shall be granted to an officer of the said court,'shall be defl^led in the 
foeasury of foe said aetUement; and if granted to any other person or 
paiiCiiin^ shall be deposited in>foe said court, among foe records thereof, and 
these finely kept ,;^ and a^ copy thereof shall be also recorded Aniong the pro- 

r jyifr«..And foe condition of fof said bond shall be to.the following effect 
300. A A 2 That 
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J^ecordersCourt: That if the above bounden admiaidtrator of the ^^goods^ ehattels* and edicts of* 

Kegistration uf the deceased do make, or cause to be made, a true and perfect inreiitory of all 

Conveyancefi. singular the goods, credits, and effects of the said diseased, vriiteh or 

shall come to the hands, possession, or knowledge of him the aaM adimoisirater, 
or the hands or possession of any other person or persons for him, and^e same 
so made do exhibit, or cause to be exhibited, into the General Court (of Singapore, 
Prince of Wales' Island, or Malacca, as the case may be), at or before a day 
N therein to be specified ; and the same goods, chattels, credits, and effects, and aU 
other the goods, chattels, credits, and effects pf the deceased at tbe^ time of bb 
death, or w hich at any time afterwards shall come to the bands or possessira of 
^ such administrator, or to the hands or possession of any other |>orson or persons 
\ for him, shall well and truly administer, according to law; and further shall make, 
'or cause to be made, a true and just account of his said administration at or before 
a time therein to be specified, and afterwards from time to time as he, she, or 
they shall be lawfully required; and all the rest and residue of the said goods, 
chattels, credits, and effects which shall be found from time to time remaining 
upon the said administration accounts, the same being first examined and allowed 
^ by the said chief or other judge, sitting in the said court, shall cqid do pay and 
^dispose of in a due course of administration, or in such manner as the said court 
'shall direct, then this obligation to be void and of n<jne effect, or else to remain 
in full force and virtue.’^ And in case it shall be necessary to put such bond in 
suit for the sake of obtaining the effect thereof for the hmefit of such person or 
persons as shall appear to the said chief or other judge to be interested therein, 
such person or persons from time to lime giving satisfactory security for paying 
all such costs as shall arise from the said suit, or any part thereof, such person 
or persons shall, by order of the said chief or other judge, be allowed to sue the 
same in the name of the said Com^iany; and the said bond shall not be sued in 
any other manner; and the said chief or other judge shall be empowered to 
order that such bond, as aforesaid, shall be put in suit in the name of the said 
Company. . ^ 

LVII. And it is hereby enacted, that when probates of wills apd letters of 
administration shall be granted as aforesaid, certain periods shall be fixed, witKin 
V which the persons to wbom they shall be granted shall from time,to time, until 
»lhe elTccts of the deceased persons shall be fully administered, pass their 
i accounts relating thereto before the chief or otlier judge in the said court; and 
‘ in case the effects of tlie deceased shall not be fully administered within the lime 
"^'or that purpose to be fixed, llien or at any earlier time, if the said chief or other 
judge shall sec fit so to direct, the* person or persons to whom such probate or 
adininistrution shall be grunted shall pay and deposit the balance of money 
belonging to tlic estate of the deceased then in his, her, ur their hands, and all 
money which shaH afterwards come into his, her, or their hands, and also all 
jjrccioiis stones, jewels, bonds, bills, and securities belonging to the estate of the 
deceased, into and in the treasury of the said Company, in the name of the trea¬ 
surer, as accountant of the court, to abide the orders of the said chief or other 
judge, or shall otlicrwisc dispose of such money, goods, chattels, and securities as 
the said chief or other judge shall direct; and the said chief or other judge shall 
from time to time make such order as shall be just for the due administration of 
such assets, and for the payment or remittance'thereof^ er wny part iiber^f,:^#^ 
t occasion shall require, to or for the use of any person or persons, whether resident 
or not resident in the said settlement, who maybe entitled tlieretp, or any part 
^hereof, as creditors, legatees, or next of kin, Or By any other right or title what¬ 
soever; and it shall be lawful for the said chief or pther judge to allpw to nny 
executor or administrator of the effects of any deceased person or 
as herein mentioned) such commission or per centage out of his, heft their 
assets as shall be just find reasonable, for their pains^and trouble therein. \ ^ 

^ LVIII, Provided always* that no allowance whatever shall be made for the 
pains and trouble of any executor or adeDiniirtr«tor who shall nwle^t to pass his 
accounts at puch time, or^ to dispose of any money, goods, cha|t6«;" Of * 
with which he shall be chargeable, in such manner as, hi pareha^Ure 6f^liy general 
or special rule or order of the said court, sliak be requisite t andv^OToreover, every 
pxecutor or administrator so neglecting to pass his accounts;'^ to dispose of wiy 
such money, goods, chattels,*or seciirities with wMch he sbittdielofaafg^ *shalkbo 
charged with interest, at the rate to be then ciwrent vrityn) tto^tofil; setliefoMt, 
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!ir siucb sum and'Sums of money as from timo to time dball have been in his Recorder's Coatfi 
mwfa, whether he ^hall or siiall not make interest thereof* * Registration of 

LIX* And it ir hereby enacted, that in the cases of persons dying in any of the Conveyances, 
sid settlements, and leaving personal effects in more than one of ^e setthmients, 
ppitcations for probate or letters of administration shall be made to chief 
idge only, whenever he shall be holding a court at any of the settleinents in 
^faich sdcli property may be, and probates and letters of administration granted 
y the cbiefjddge in soch cases shall have force m respect of all money, goods, 
battels, and effects which tlie deceased 4#vas entitled to in alt or any of such 
ettlements. 

LX. Provided, lhat in the absence of the chief judge, the first resident judge 
f each of such settlements may take order for securing the properly left therein , 
y tfie deceased, until probate or letters of administration shall be issued by the 
hief judge* ^ ^ 

LXI. And it is hereby enacted, that the chle^judge, and in his absence the first 
esiden^ judge of each of the said courts, shall have authority to appoint guar* 
iaiis and keepers for inflints and their estates, within the jurisdiction of such^ 

9urt, according to the order aifti course observed in England, and also guardians 
nd keepers of the persons and estates of natural fools, tnid of such as are, or shali^ 
e, deprived of their understanding or reason, so as to be unable to govern them- 
elves and their estate^ and in such cases to inquire, hear, and detonniqp, by 
ispection of the person or such other ways and means by whicli the ti*utli m^y 
e best discovered and knowTi. » 

LXII. Provided, that when the estates of such incapacitated persons are 
ituated in more than one Of the said settlements, the appointment of keepers of 
uch estates shall be made by tbe chief judge only; but the first reaidetu judge 
} every such settlement shall lake order intermediately for tbe security thereof 

LXIII. Clause i. And it is hereby enacted, that appeals from the decrees 
jvtcle by the said courts in original suits shall bo allowed, under the following rules 
nd provisions: - 

Clause 2. In every suit which shall have been heard and determined by tbe 
econd, or any inferior resident judge of any of the said cotirts, any p^rty con- 
idcring himself aggrieved by the decree'may appeal ,to the first resident judge; 
nd in every suit which shall have been heard and determined by the first re- 
ident judge, any party considering liimsclf aggrieved by the decree may appeal 
o the chief judge; and in every ^it which shall have been heard and determined 
if the chief judge, any •party considering himself aggrieved by the decree may 
jipeal to tlie College of Jifstiyce at Calcutta. * 

Clause 3* Provided, tliat when an appeal shall be made to the first resident 
lulge of any of the said divil courts, raising questions of law^ the appeal shall 
)C referred to the chief judge. , • 

Clause 4. Provided also, that it ^hall be competent to tbe chief judge to call up 
.nd place on his own file any appeal that may be before th (3 first resident judge of 
sny of the said courts involving points which he thinks^ught to be determined by 
limself. 

Clause 5/ Any party desiring to appeal under this section shall present a netirio n 
othe jud ge, to whom the appeal lie s, in person or by an agent, within one mdStfi 
JURTtnS^te when the decision to which it relates was passed. 

Clause 6. Provided, that an appeal shall be admissible, at the discretion of the 
ippi&Bl a^any time between 01^0 month and tlirec months from such date, 

ipoh good and substantial cause being sliown for such.delay. 

Clause 7. Provided also, that when tbe appeal lies to the chief judge, and he be* 
lot presmf, the petition shall be preseided to the .jndge wbo»passed the decision 
o which it relates; and that when the appeal lies to the College of Justice the 
letition shall be presented to tlfo chief judge, or, in his absence, to the first resident 
udge* • • 

Clause 8. In pelitioa of appeal, which shall always be accompanied with a 
of. the .degr ee^ group s of appeal shall be distiftctly specified ; m parti- 
sboirbe deedarea wne^^ tbe decree is impugund as being contrary to 
aw, or inconsistent with mage vhaving the force of law* or soine practice of the 
, or 88 against evi^nccy or bec^se of defects or irregularnies in tiie pro^ 

:eediti^vb|tfore Judgm and fiF the petition of appeal hi not suffieiently explicit, 
taMi^tossompetent to the judge receiving ibe p^ to examine the party, or 
^ A A 3 
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his ai^eut, and to cause tlie |>etitioa to he atriended according to tiie explanations 
given at such examiriation. 

Clause 9. If the grounds of appeal set forth in the [>etitioii. are obviouaiy insuf¬ 
ficient, it shall lie competent to the appeal judge, upon the mere perusal thereof, to 
reject the appeal* 

Clause 10. Otherwise the respondent shall be summoned to appear and answer, 
in person or by an agent. ' ♦ 

Clause 11. Upon hearing the answer of the respondent, if the judge is satisfied 
hy it that the grounds of appeal are impflicii^t, he may reject the appeal. 

(Clause 12. But a judgment reversing or altering the decree of the lower 
Court shall not be passed without a full consideration of all the proceedings held 
in the case. 

Clause 13, And no decree shall be reversed or altered on appeal if the decree 
be consistent with the justice, conscience, and equity of the cage^ 

(/iaiise 14. It shall lie coin[)etent to any judge hearing an appeal under this 
Act, and not being satisfied that the case has been sufBcientfy examined, to orders 
the jiidj^e who passed the decree to reconsider his .judgment, or to order a^iew 
trial of the fads by the same, or by another judgei * 

LX IV. Clause 1. And it is hereby enacted, that a special appeal shall lic^o 
^the College of Justice at Calcutta from decisions passed by the chief judge, and by 
the first resident jiulgcs of the said courts respectively, upon appeals heard by 
them under this Act, whicli shall appear to be inconsistenl^^with the law applicable 
to ri)c case, or v\ith some usage having the force of law, or some practice of the 
courts, or shall involve some (jiiestion of law, usage, or practice upon which there 
may be rc?i«onal)le doubts, under tiie following rules 

Clause;2. An^ iipplicc^tiou for a special appeal shall be presented to the court 
M hich passuil the (iccrCQ.complaincc! of, within the time limited for the presentation 
of regular appeals. 

for a..j^pccial4ippeal4»balliie Jtooosapanied with copies 
of the several decrees passed in the casd the petitiiiii lahalLslate precisely* 4 be 
point or points of law, usage, or practice, in regard to which the decree of the 
first appellate court is iiiquigncd. ’ . 

Clause 4. Tlie petition sliall be heard in the first instance hy a single judge of 
the C’ollegc of Justice, and if it shall a[)pear to him that an appeal is not admis¬ 
sible on the grounds stated therein, he shall immediately reject it,; if it shall ap¬ 
pear to him, on the contrary, that the appeal is, admissible, he shall pass an order 
accordingly, and shall din ct the respondent to, he suininoned, at the same lime 
certi^ing the points to he determined. 

~ (Clause In every case ol sjiecial appeal admitted as aforesaid, the College of 
Justice shall de termine the point* or points certified as above directed, and no 
other point or part of the case whatever. 

Clause r>. And it is hereby provided, with respect to both regular and special 
appeals to the College of Justice, tliht when the petition of appeal shall be pre¬ 
sented after the term of one month from the date of the decree, but within the 
term of three months, the lower court shall receive the petition, atJid in forwarding 
it to the College of Justice shall express un opinion upon the causes assigned fo( 
JJUfeiiWtty. " * ’ ^ 

LXV. Clause 1. And it is hereby enacted, that mipinal'" ju s ti ce B ft m t t be a d trt - 
nistered hy the courts hereby established, after the following manner: 

(.■lause 2. The said chief judge shall from time to time hold a court-xif'-oyer 
and ttrminer and gaol delivery in and forVacli of the said sctjjements, and shall> 
hear and deterniinr, by the oaths or affirmations of a jury of good aga sufficieiV^ 
men, or of the m^ajor part there of, a lf treason s, murders, and other crimes done or 
committed withm such scttlenient, subject by law to the punishment of death,^ 
\N ilhout presentment or indictment by a grand jur^ ^ 

(Jause 3. And the said •chief jiidge holding a court of oyer and terminer and 
delivery as aforesaid is iH^feby^'empo^^^ without preaen^ent or indictment^ 
by a g«pnd jury, and without any inquest or jury, but with ttieata of three agaeasors , ^ 
to inquire of, hear, and^determine all uinn^ and oBences no^sttli^eci by law totfie 
punishment of death, but^subject by law to imprisonment for life, or for 14 years, 
or for any longer term, or' to transportatign for any term. 

Clause 4. And the first'resident jqdge of each settlemwl shall bold a court as 
)flen as there may be occasion for the trisj, with the aid of three aasesaofii of 
- oil^ies. 



INDIAN LAW COMMISSIONERS. 


i8i 


crimes oilbnoes, and oiisdeineatKH’B subject to e less punishtneot tlmo any of the 
punishments aforesatdt but beyond tbc jurisdiction iiereioaftlb* assigned to the 
magistrate. 

Clause 5. In every case tried by the chief judge, or any other judge, with the 
aid of assessors, the as^ssors shall be 6wom» or %nall make a solemn affirmation, 
to give a true opinion according to the evidence, and the judge shall sum up the 
evidence on both sides, and the assessors shall thereupon state their opinions 
amiaiim ; but the judge having beard and considered their opinions,'shall pronounce 
the accused guilty or not guilty upiSii hit|puwn opinion^ and a}udl pass sentence 
accordingly; the opinionjt. d( the ds$u$sors shall, to wc\;cr, be stated on the 
record. 0 . • • 

Clause 6. And when in alSy case under trial by the first resident judge of any 
settlement it shall appear by the evidence that the grime committed i«« liable to a 
senUnce which can be passed by tlic chief judge orily, .1 iie said j udge shall quash 
the proceedings, and shall order the case to be^ reservedTTor triiil, by the chief 
j«dge. 

d Likewise in any case committed for trial befbre the first ^resident 

{uidgc^^ it sliall appear on a pcwusul of the proceedings liefore the, magistrate .that, 
mt caste is one which ought to be tried by the cliicf judge, he shall order the .case] 
to be reserved for trial by him. • • 

Clause 8. And in any case tried by the first resident judge of any settlement in 
which he has found ilia accused guilty, if a doubtful point of law is involved ii;i 
the case, it shall be competent to such judge to reftT the point for the ppihioji o* 
the chief judge, and he shall pass sentence according lo tlie opinion delivt;ret**by 
the chief Judge on such reference. ' ‘ ♦ 

Clause 9. And the chief judgte and other judges aforeiiai(b*«e!^^riyely shall 
from time to time, as there iimy be occasion, issue their \^tCrrant or piWtSpt to tlic 
sherift of the settlement, commanding him to summon aTfbfrreiUt'ht nuinbe)'; to be 
therein specified. or [lersons conimornot at the settl^jnenMoj^fi^c 

as_ jurors on the trmr*fT*?fr*ppf^^ mrn rriWw>w 

01 t|ie sahie defecriptidiiio "serve as ass(‘8sors incases to be tried 
with hie aid of assessors ; and if ainy jierson or ;>crsons summoned to serve as jurors 
^ assessors as aforesaid" shall refuse or neglect to attend accor<ling to such 
summons, or to be sworn, or to make the affirmation required of them, or shall 
make other default, the said chief judge and other judges respectively shall be 
empowered to punish such contempt by line and imprisonment for a reasonable 
lime to be limited, or by both ; and the said chief judge aiul odier judges shall 
be empowered, in like manner and under the like peuallics, to cause all such 
witnesses as justice shall require, lo be summoned, and to administer to them,* 
and each of them, the like oaths and affirmations as may be administered to 
witnesKcs in civil suits under this Act, and to proceed to hear, Uy, and determine 
tlic crimes and otfcnces upon which persons art? charged before them, and to give 
judgment thereupon, and to award executio® thereof, and in all respects, except in 
so far as it is otherwise provided by tliis Act, lo administer criminal justice in sucli 
or the like manner and form, or a* yearly us the condition and circuniHtances of 
tlie place and the |>ct&od 3 will admit of, as tiie courts of oyer and terniiner do 
or may in England, dua attention licing had to tlie several religions, manners, and 
usages of the native inhabitants. 

Clause 10. And the second resident judge of each of the said settlements m 
be magistrate and superintendent of |x>licc and coroner in and for the .said 
the resident judge in Province Wellesley shall be magistrate and 
Siq^crinteudent of fK>Iice and coroner in and for tlie said province. 

Clause ri. And such magistrate shall be vested with all the powers of justices 
of the jieace in England, for the purpoite of Jeoeptng the f)«ace, and for pursuing 
and arre.sting and bringing offenders t g fpr liojng a ll other acts which 

by virtue of any la^y now pi said setllcinciits may lawfufHy, 

be done by a justice of the peace 

Clause 12. A^ such magistrate as coroner shall jcxerctse the iike«pow^ 


aiUhorities, and may be exercised iby coroners elafliill Tor 

my county or place in England ; provided, that be may hold an inquest with a jury 
coasisting of any number of pmaom not than three.^ 

Clause 13. And such magistrate shaU hold a preliminary investigation in cases 
of 4 L nature to be tried by the chief jadge» or by ttie ^st resident judge, and shall 
cotDtnklbe persoos accused, or hold tMai to bail to take their trial in due course, 
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Jlecor^^fi CWrt Or dhtll discharge fliem; and shaH hold a court fiotiii timis to b majr Jbe ji^fres- 
llpf'btratiib of ^ aary for the trial and punishment, by himself, in such sumbaary as pnay^ be 
Conveysdces. Consistent with the attainment of substantial justice, of onOies, o^ce^ and 

misdemeanors, subject to a punishment not exceeding ordihary im]^son^eat for 
six months, or a fine of 200 rupees; and shall have powdr in like manner, and 
under the like penalties as aforesaid, to summon witnesses, and to administer oatfix 
and afiinnations to them, and to punish contempts. < ; 

Clause 14. And the Governor of Bengal is hereby empowered to ^ant ,tro«a^ 
missions, or to authorise the governor acthe lia^ident counsellor in any««of the said 
settlements to grant commissions, tu any servants of the £ast India Cotni^any,or. 
other inhabitanj^ of the settlement, to assist the said magistrate ip his executive 
functions, and to be his deputies in the office" of coroner, and therein^ t6 
tiic same powers as he is hereby aullioriseS io exercise, in concurrenC® wUU hiUi 
and under his direction. 

" Clause 15. And tTOTJovernor of Bengal shall gi^esueh orders as lie shall doem 
hieet for the appointnient*of constables and subordinate pea^^e officers, to jperform 
the clhlies usually pertbrmed by such officers in England, Under the direction and* 
confttol of tlic said magistnUe. ^ 

[ Clause if). And*'the said magistrates and assistants to magistrates, and aH 
constables and poffee officers sliall be subordinate to, and all their acts and pro¬ 
ceedings shall he liable to be inquired into, annulled, corrected, and dealt with by 
the chief Judge of tiie said settlement, and by the like method and process, as n^r 
|8 ujay be, as justices, magistrates, aud peace officers arc subordinate to the 
Court of Queen’s Bench in England. 

^ Clause 17. And it is hereby provided and declared, that the courts hereby 
established shall not be competent to bear, try, and deteimine any charge against 
the chief judge, nor any charge not being for treason or felony against the governor 
fir any-of th& councillorjfr 

Clause j 8. And it is hereby provided, that any charge which muy be brought 
a^nst the chief shall be 

heard, tried, and determined by the Chief jftdge only. ..1 ^ .m 

Clause 19. And for every sentence of order ”passed in a criifilnat t’mlj'dT 
'‘proceeding other than a trial in a criminal case by a mdTgftflhitfipihcre shall" Be 
^5)permitted an appeal to the first resident judge, within one (1) week from the date 
H)f such sentence or order, which shall be decided by the said judge, or, if it shall 
involve a doubtful point of law, shall be reserved by him for the decision of the 
chief judge. 

Clause 20. And in all cases tried by the chief judge or first resident judge 
of any of the said settlements, with the aid of assessors, in which any person has 
, been convicted by the judge against the opinion of the assessors, or of the majority 
df them, or in uhicli tiie conviction is eliallenged by such person as wrdsg in point 
bf law, the person convibted may appeal, if the trial was held by such first resident 
judge, to the chief judge, and if it was held by the chief judge, to the College of 
Justice at Calcutta. 

Clause 21. I^ovkleil, that such appeal to the chief judge shall be made within 
one niontb, and shall be delivered to the chief judge in {KTson, if be is silting in 
the court of the settlement, or to the judge by whom the appellant was convicted; 
and that such appeal to the College of Justice sliall be made within one niontb,. 
and shall l>e delivered to the chief judge in person, if be is sitting in the court of 
tlie settlement, or to the first resident judge of the seltlemenl. 

Clause 22. And provided, that if sucli appeal be made upon a prStWIClf Wlllfflf 
1$ obviously groundless, it shall be at once rejected by the judge to whom it is 
delivered ; but a record shall be made of the reasons for rejecting the appeal^ for 
the inspection of the chief judge at his next visit. -1# . 

Clause 2;j, And in all cases uied bv a ju ry, the chief judge shall have full and 
,3j|}b»olute power aaef autliority made by any party 

pretending to be aggrieved b||^th?ocg^ 61 tficjury, aUdtoVrder and reg^ate 
‘tiie terms upon which such appeSi*^^ when he stallttthink At toailo^ 

utt BpjaiKl; and when sifcb* an appeal is allowed, it shall be by the Gcdkge 
of Justice at Calcutta. ^ , 

Clause 2^. And itshair^p competent to any and evjsry court hearuig an appeal, > 
under any of tht provisions^erein^fore captained, from a sentence or order paia^aed ^ 
^in a criminal trial, or in afiy other criminal proceeding, to a£^tn or annul 
Sentence or order, to order a new trial of the whole or any part of the case, dr 

* • to 



to or^. ^ |fa^ 0114 mimc^ ; of 

digiHi^l of 5» illw p jB^ to or 4 er Jbo 

'dwiinfW'PjT^ft'li^ ■« c«ae of Boo-pBjn^iot ^■^l^■■■^ma», 
to ip$«]or*.in uddif^ io tto fiiiif ^TOteBC»r i4>>ple impriaoom<^ oo| cacooriBiMI <» o* 
mwftM. , ,',.^ ' '" " '• /■ .' ",. ■ % , ,, 
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ClatMO 95. Ao 4 it ftkril be oompetent to the chief judge of die aeiii aetdement • 
to call for tiie record of any criminal trial of .proceeding hcM before any of the 
rerident judges or aaagislrates, and to the Colley of Justice at ^icutta to call 
for the recoed of any triid or procett^g bf^ before the said chief judge, and^ 
thereupoif .respectively to pMs auph orders as.may seem fit; provided, that th e 
punisfaroeat ordered by«the low^ court shall to . no r«a^ htf and ffl t 

llBBWBBMginiWlI hot'oe intficied upon tgiy p eradta acouitted fay the nr»irH|^ftw: 

LXVI. And it is heroby enacted, that no sentence of capital punishment, or 
of transportation, or. of corporal punishiDcat. shaU be cassied into execution 
{lending an appeal; and that it shall be competent to every court to respite or ' 
«rprieve the sentence pd^d by such court upon any perso% convicted of any < 
oficnce by of liefore it, and to substitute any lesser punishment than that to which » 
sucii peri^pn shall have been senteuc^. and during the respitewar suspension of 
the execution of any sentence to cause the persop convicted to he kept in strict ^ 
custody, or to deliver hhn to bail, as the circumstances shall seem to require. 


LJCVII. And it is hereby enacted, that it shall be competent to the chief judge, 
on any occasion when he shall think fit, to refer any case to the consideration o;' 
the College of Justice, to reprieve and suspend the execution of any sentdhee, 
capital or otherwise, until the orders of tlte said College Of Justice shall be received ; 
and the chief judge shall in such case transmit to the College of Justice a state* 
inent of the case, of the evidence, and of tho reason of such reprieve or sus¬ 
pension, with an authentic copy of ail the proceedings in such case, for their 
dcteruiination thereon; and it shall be com{>etent to the chief judge in tlie 
meantime to cause 'th'e'^pdhton sentenced to be kept in strict'' cuiitody, or to 
deliver him out to bail, as the circumstances shall seem to require. 


LXVIIL Provided always, that it shall be competent to the Governor of 
Bengal to extend mercy and to grant pardon to any person upon whom anj{; sen* ' 
tence shall have been passed, and tu allow of the return of any |>erson who shall 
have undergone the sentence of transportation. 


LXIX. And it is hereby enacted, that it shall be competent to each and every 
of the said judges and magistrates to order satisfaction to t>e made to any prose¬ 
cutors for any crimes committed oV contempts incurred, as to faith shall seem 
reasonafaAe jum fit. out of any fine or fines to be set or imposed upon any person 
or personf^ibo shall be convicted before and fined by binv; and that such finas 
sbaJl be pakl according to auch order to be given by the said judge 
magistraie. • * * * 

LXX. And it is hereby enacted.-that afty writ, warrant, or other process issued 
bjTvuy "'judge or magistrate of any of the dburts hereby establisheo, ma;^ oe exe- < 
cuM wtthin th e J h ihidl ctl ( W” d n i i yh tlft ^ in niaiii i erlb ttowllig : 

A'copy of sudh vrrit, p we ewr /hudmii^L ied by die gt t8 gO tiift > 

of the Jndge or ma^strate issuing the same, shall be transmitted by sucirjiUlBB 
or magistrate to aoy judge of the General Court for the settlement in which the~ 
process if. to be executed, who upon the receipt thereof sha ll en<lq|-ya the mptwras* 
and dlr^ it toIm executed hy the sheriff of foe settlement,'in the same.manner' 
and sul^ect to foe Same roles as if it were a process issued by the said court;. and 
all perB«ipt*disobeyihg or «>bstrucdng the execution foereof shall Be ptinishable 
by the sm ^ndge as for disobedience or obstruction of process' so issued. ’ 

LXXI- Provided* fi^stt^ll^^pidge to whbm*any raifo process shall be traosmittdi} 
foeesectttioa aa .afopesmlmy if it shall appear 

to .he. * • . , 

UCII. And provided, fosEtifoo judge lb whom any writ, jn4rrar j^'ptbdlr process 
for the seisure or detention of any person shall be tranuplUed j^ror execution as 
^bressid, shall have anthority. by dm endorsement foerei}D, to ^reet,foat bipt may 
be lik^ 4>edfying in sucti endptietnbtit foe amboiiy and faimibi^ of aiucliis^ 

' '''■■'.Bb''' ■» 9- ^.-''hnd 




and for this purpose to call for such documents and to make s<ich inquiry as he 
shMl think proper. 

XXX 111 . And it is hereby enacted, that the Governor of Benssrl shall 4 eter- 
mhie and order whether any and what oaths, or affirmations, shall be taken or 
made, and in what manner, by the sheriffs, coroners, and ptlier officers who 

* shell be appointed under this Act. 

LXXIV. And it is hereby enacted, that a table of the fees to .be taken in 
the said courts for any business to be done therein shall be settled .l^^the Guw- 
nor of Bengal, and shall be varied fi'ooi time to tim^e, at the dUcriljitHi of, the 
satd Gbvernor;'rabjcct always to the approbation and correction of the 0 ovfiH|pr- 
gt'iTCral”*Bf liiSia in Council; arid provided”'‘Tharthe tabic of' fete whieh (diaMi>' 4 w 
in forC^ in “tne' cou'fy~5T"^udicatur^ Of PKnce*of Wales’- I sla n d y fii w gap eeeywd 
Malacca at the time when this Act shall coiite into operation, shall be observed in 
the courta established by tlys Act, until a newjkahllLi>f fees shall be settled as 

* aforesaid. * ^ 

LXXV. And it is hereby enacted, that indictments,'' informations, actions, 
’suits, causes, a^d proceedings, depending in the said coiirt of ja<licature and 
courts of requests, whicli by this Act arc abolished, whether originally institutsd 
‘ in such court, in any branch of its ,jurisdiction, or transferred from any other 
court or courts, shall not by such abolition be abated, discontinued, or aniiulled, 
but the same s^all be transferred in their then subsisting condition respectively 
te, and shall subsist and depend in, the said courts hereby established, according 
to the several jurisdictions hereby given to .such courts severally and respectively, 
to all intents and purposes, as if they had been respectively commenced, brought, 
found, presented, or recorded in the said courts hereby established, and tha said 
courts hereby established are aiflhorised and empowered to proceed accordingly 
in nil such indictments, informations, actions, suits, causes, and proceedings to 
judgment and execution, and to make such rules and orders respecting the same, and 
also respecting any sum or sums of money belonging to the suitors of the said court 
<iK)f Judicature uixl courts of requests, us the said courts might have mad<^, or as the 
.said courts hereby established are empowered to make in causes, suits, or pro¬ 
ceedings commenced or depending before the said courts hereby established; 
for ^t’bich purpose it is enacted, that all the records, muuimeiits, and proceedings 
whatsoever, of or belonging to the said court of judicature or courts of requests, 
or which ought to be deposited with such courts respectively, shall be delivered 
and deposited and preserved amongst the records of the general courts of 
Singapore, Prince of Wales' Island, and Malacca. 

LXXVl. And it is hereby enacted, that the chief judge, with.i^iiHih»esident 
’ judges of the General Courts of Singapore, Prince of Wales* Islaac^jlpFM 
^icreby established, shall frame such pirocess, and make ‘such rules add orders for 
the execution of the satne in all suits to b(^cummonee(|, sued, or prosecuted, apd 
in all criminal proceedings within their jurisdiction, shall be necessary for the 
due execution of all or. any of the ^oVers Hereby CQminitted thereto, and shall 
make such rules with respect td tb e qualitication, appointment, for m of rfStWCff - 
/h'jl!, cndlTCni^lnif' miTl HUITR'II 6I'furors 4 'nu assessors, as they may deem exueSent 
wlin An cs|>eciai aucntibn to ihe ditteren^ religions, manners, and 
uSag^of the persons who shall be resident or comniorant within their jurisdic¬ 
tion, and acconmiodating the same to their several religious, manners, and Usages^ 
. and.tGLthe..cii£luaat|tnces of the country, so far as the sayie* cai^coosirt wjth |be 
due execution of li|{V and the attainment of suhstadtial justice. 


LXXVl It Provided always, and it is further enacted, that all of pro- 
oesses, and rules and orders fur the toecution .thereof, which I^MiHfitniiiKl by 
the said courts^ shall be transmitted to the College of Justice at il^cutti^ to be by 
the said College of Justice communicated, with their observatidl|(^W the'Odveroor- 
^eneral of India in Cotincil, wniiyition. y> probationiaior rfes al-; fluid sdch 
prbces.s shall be used, sucnrin«rsliairT>e oDserv537"7®IPl!!§^ same shall be 
* repealed or yqi^d byitfae Governor-general, of India in Council. 

Vy (si^ed) J. C. C. Staherla$^ Secretoiy. 

^ . s. ' 
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From C. R. Prkuep, Esq. Offieiating Advocate<«ei>eFal, to F, J. £aq. ^ 

jOfficiiiting Secretary to the, CroverqaieBt or India, dated the iith August < 

/i 84 ‘i. , ' 

Sir, * ' , 

I HAve now tlie honour to forward my reply to the reference made to'mo'by 
yours of date 17 th Junh last, of the He}wrc on the Judicial Estaldisbinent in the 
Straits byj^ Law Commissioners, bearing date the &th February last. 

.^n u|mnai pressure of public bu«iiess must adWd my excuse for tbedday of 
My reply to the above reference. 

1 have, &c. 

(signed) *V. R. Prhisep, 

Officiating Advocale*general. 




’ (Legislative Deiwrtmcut.) 

Judicial £stablii»hmeta in the Strain Settlenientisiv 


^ Opinion. 

The plan suggested in ilie Keport of the Law Commission for improving the 
adipinistration of justice in the Straits settlements, and reducing the dispropc*- 
lionate ex^iense of the existing establishment, appears to me to be in "^tnosl 
respects calculated to effect the objects in view. Ilut there arc some points ir 
which I think it erroneous or defective ; and these 1 will point out with as mud: 
brevity as I can, in the order in which they are summed up;^^in the Rc[>ort. 

1st. I think the grand jury may well be dispensed witli as an indispensable 
preliminary to tite trial of criminal cases by the petty jury. The number of 
residents of tlie difTerent settlements qualified to act as grand jurors is mucii too 
small to«idtnit the employment,of so voluminous an instrument of investigation on 
^every occasion of a criminal charge; and it seems to me that the previous inquiry 
may, in 99 cases out of lOO, be safely entrusted to a paid and responsible niagis* 
trate, provided he he a person of some legal experience. But I think it w#uld be 
most unwise to abolish the grand jury altogether. 

First. Because it would leave an accusing parly no redress whatever in the pro- 
^ble case of mistake or prejudice, and possible case of caprice or undue bias o( 
the magistiacy, which in each of the different settlements will be vested in a very 
number, if not in a single person; and tliat with little or no check from 
and far removed from tb^ eye of the controlling authority. 

Because there arc other^fonctions that a grand jury may perform witF 
infinite at^ntage to the public, and for w]^ich there coQld be no other body hi 
look to—the presentment of public nuisances or grievances, the suggestion ol 
public works or improvements, and tlie like. Besides, a grand ‘jury properl) 
itituted would materially strengthen the haqds of 'govcnunent in settlements 
'^te, and go ill policed .and pK^ftctC(i..as -t hose in ^^ucstiqn. 'ft would, 
ver, afford the mims (d.thejoii][y .piscUCiUde.<d 8 MlS(^ IntubitMi^i 

and bold out a distinction that would be eagerly giasped at by the AsMticjtVid 

S Asiatic portions of society. 1 would preserve the institution of the grand 
if for no other reason than as being the only constitutional germ of political 
itioUs that for a long time to come will lie available in those scttlmneiits tor 
any purposes of advancement; amt I would give it, .amongst others, the power of 
inquiry..,«||^ ^’'^aeh^nent of such criminal charges u« might have bqfn rqected by 
the wa^tjQqsy. 4/wtM|{d, moreover, uidke the members of tiia .grand jury liat 
liable to serve as 4 i^*ul jurors (oi assessors) only when such sl^c^ld be require’^ 
but I think aii^pMMiddrteble reduction might well be made in tbe number rec i^’ 
to bold an iu^ikidpt in El^aod, and that die pepio#u;al meetings of with 
jnvy should regulp' sessions of 

Coirt. : * * .niCoverntnent 

I thinks also, that in Uie present condition of tlie 8 ettU«|^nt 8 during 

Mii^ wftb advantage tie j^rtailed of its number, but afit tO'L ommissioi^b (tbe 
i-ednetiOD to three jurois^ or assessors only t tbe'num^ ^ pr^edurc) a very 
difi^s^Mice of opinion, give a majority of one only. MxM •oo. ohbtwy tcunsac- 
Would be the lowest number to which tbe jury, M 1 wot? . .. • 

Ban . 
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Rec«tdte'«€<wMt rodacsd, with regard either to the safety of CbOindnndtMeoomperiiig it, .or to the 
RegiatoaiiM ef gwieral acquiescence in their eerdiet. IW Dumber fottrwooW eOsii»,D.toajuril|gr 

onytfMtH. of three to one ; and as to the htoonvadence of eqaal di«ip^et) 0 | 4 iMi^l|;atouw 

be obviated by discharging ibe jury ao eqitoily diddedt’emd enlhag^dfiOD a tiw i^ '- 
which, if equally divided, ^iild entitle the act^ised to aoqmttal;-; -.‘■'r > 

But the most objectionable items in the present scheiliei a^^ dodbai 
recomroended by the prior R<|»ort of 30tb Augast 1838, refeneditgaad-^nihuriiad - 
in the Report nod submitted to me, are, ist^ the limitatiiiia of tho ocmm of. tba^v 
July or assessors; tqid, 2d, the mode in which they are to exercise 

First, By leaving to ihe.y<idge, as proposed by the Low Commission, dlv 
of the fact as welt as the taw, it appears to me that diey have wheily iodtmgjto'ef’ 
the grand adTantage..of tbe jury system,—'the separation of the cogoiaiiiioe of laar^ 
from that of fact. Herein consists tbe very essence of jury trial. It renders tha 
judges of both the one and the other more careful and more expert; it teaeba*' 
them to respect each the other; and the division of their respective responsibiitv 
ronders tbe public better able to estimate the manner in which tbe duty ai each 
has b^ fierformed. Besides, it is not correct to assniae-that the dphiion-iitf a 
professional judge on questions of fact is generally preferable to that of practidil 
men of the world. Experience leads invariably to the contrary condosion. It 
is rare to find professional judges who are what may be cailra goad jurymen. 
So long as I have practised at the Indian bar, I can hardly say that I remember 
more than one judge who, in matters of facts, was more than an average juryman. 
Mqreover, the plurality of the jury, even of the reduced number, gives it in this, 
respect a great advantage over a single judge, as it necessarily combines, inhto 
extensive and various knowledge of habits end character, the value of which k 
the more to be coveted when the professiunal judge is a new comer, as be usually 
will be in these settleiii^nts. 

To give the power to the presiding judge of overruling the finding of the jury, 
is to destroy all consciousness of inocpcno^ence and responsibility in tbe jurymen 
—to render the office not only thankless, but degrading—to promote the arrogance 
of tbe judge, and ensure the listlessness or subserviency of the jurors—instead of 
dividing responsibility, and giving to the result the united weight of a double 
tribunal. The efiect of this innovation would inevitably be to make the verdict, 
in the eyes of the accused and of the public, the act of a single mdn. I look upon 
it that it was this mistake thqt has all but nullified the attempt made in the tune 
of Lord AViiliaiii Bentinck to introduce a sort orjuries, or punchayets, in mo> 
fussil proceedings, by Reg. VI. of 1832, which has proved little more than a dead 
letter. 


Second. The mode in which, according to the plan of the Law Commision, tbe 
juries (or assessors) are to exercise thei|./uncti(H)s, appears to me ven^i^, ami 
nkely to impede the course of justicc.« EabWs to give a separate«p|HK whimi 
the profesjsionai judge is to note or nimute. If this is (8 take place in ptmlic court, 
it will point out to the accused and Iris partisans those amongst bis judges who 
favour and those who confieiiin; thus making the individual jurors a mark of dis> 
like, or even revenge, which is no slight matter in a Malay or Chinese commuoky^ 
If the discussion is to take place apart, it will, in case of diffisrence, d^enerate Mjjto 
debate between judge and jurymen. * iW 

For these reasons it seems to me far better to abide by the English system, diat 
has stood the test of ages, and is still pre-eminent in its pracdcal result above :the 
newfangled innovations which have presumed to improve upon it. Tbe juryjki^ 
sheuld he subject to challenge by the accused on the ground of favour, or aflneuen; 
and the jury should be sole and independent judges of tbe fact, with no other |KMvm 
In the judge'%sn’ to award a retrial under certain circomstances; aodtbeirverdiet 
should be delivered as the verdict of ihe^whole, so that the odium or^pulagiiyitif 
^hoiild never ri^t on the individuals. This is what is called unanimity of the 
the ..which is usually more apparent than^eeal. The decisioQefV^im tito English 
<gcMrat'.qieroily that bf thf majority, thoi^h delivered as tb(y§a^gttf tbe wbtde 
process Sbv^hen the niind^y has pret^aRed, it^has always oa tbe.«de .of 

repealed or j^ence.* 

’^f'sitfontol tbe Law Commission, foir ^vtng fixnd satarics in.liea of 
with advantage. Judicial ofieen4 and . those whose 
perheps ougbf^to be tW remmierated; 
*s m foilr'd to grow mert- in their duldito'*n the absence'of 
(A attei^iun; but the zeal and dil^enoe of mcecatise 

dn^es 
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datiflB cut odI^ be emwed bytgi»eiA> p reipcwl l eipeitete lliA iritle^jt^, Sbirtffs^bwiiA 
WtmuMrated bgr p«^«y ; • egcbrf^ oidimMlaetwe ywi .rewyej^by^iwroi oiw ii qiii , 


Ibe-depitttarelioa this fnodn^mi 
HBktb'vin liie J«te ergnaiy eiiitir <if tlifr 


«f McwMm eiMl foinb A<b<Br evmt 
kCeiMtbenerbii bi$wt.ib(p4i^ili»dlt 


oomt hii|Qage» and to tM Eeawb ;k« m tbe kw of tl^e Strt>0:MttteQi8Mt< 
MMeys fim acno% bitf4>f tbeloctl pc^wlatioii, and Uiat not tbt moM indki!; 
trioat or jmtoy. ■ ^ 

)A'vcdphErm fHnportba of tbebdsiiuM of |;he eoaitt,.bodi owU and triounid, 
eqMctk^^t Siaicn^orei is with mere comraendal and aeafaring viniton; and; 
pt^ktion, borii of Singapore and Penang, are idl mere settlent, who have voluntariiir 
reaertad to firitisb wttlementa in tbe full expeetatioo, perbi^ the bope, of fbdiog 
Eariiah kw and English coarta tbwe'eatablitbad. ~ 

foaiHintoendade these £ear lemarka-witboai mcpaeaait^.my dimppmntment at 
fimKng k die achemeof tbeiaar Comtniuioo no provisioQ for the k^toduction 
of tbe jury principle, in any form, into tbe civil court Even in the Supreme Court 
of tbia preudency, widt ita plumlity of judges, the presenuoof a Jury baa alarayt 
been a desideratum, and baa been felt and declared so to be by judges aa well at 
by the legal profession and tbe public. The want of it must be the more seoaible 
where tbe bench will conaiat of a singjle judge, with very little check of public 
opinion. Its introduction with tbe requisite roodiScatiuns would be hailed by 
' the residents of the Straits as a gift of infinite price; and no occasion can be mo*e 
approfiriate for it than tbe moment of an entire revision and remodelling of Uie 
judicial establishment. Tbe reduced scale of remuneration will of course dimiqiah 
tbe chances of efficiency on the bench, and render the presence of an effective 
check and support, like that of a jury, more requisite and ^portant. 

(signed) C. R. Prittsep, 

Officiating Advocate>general. 

Old Po.st>Office>street, 11 August 1842 . 


Minute by the Honourable A. Amot, dated the 15th August 1842. 

I vibiT much regret, in consequence of circuaiBt|inces unforeseen at tbe time, 
that the draft Act which I prf(>ared, and w'hich passed Lord Etlenborough and 
the Council in tbe beginning of last April, had not been {Hiblisbed. It might at 
this time have become law, and a great saving to the pecuniary resources ot the 
Company have been effected. I he draft Act of April containeil all the nuUerial 
changd^jl^ie coiistituUon of the courts, fnd in the luuctions of judges and magis* 
trates; wUllit ffiesc matters but iitllk^dm)lh‘epcc of opinion may be expected. Tite 
April dnfft omitted tbe piv^Eiklure, which might liave been added at any subsequent 
time, tbe cqurts in the meantime going on with the forms of procedure to which 
they were eecostomed. About the procedure much ditference of Opinion may be 
expected. It will be collected from the Atlvocate>geueisl's Keport, that tbe differ- 
etkes of opinion on the subject of procedure are various and important. 1 fear 
tUat the settling of the procedure wyi still delay tlie passing of tbe Act for a long 
time.. 

' The reason why the April draft was not pulilished, was, in consequence of my 
re]»«8entatidn that it would give offence to some members of the Colnmissioq,.wbo 
attached great value and importamw to fqurltcuiar rules of procedure, especially, gs 
regards stssessors; and 1 certainly dnderistood in the Commission that thoae who 
fm an interest in tbe procedure being iimluded in the draft Act «^Id be able to 
draft an Act contoinii^ tiie whole pfuqedare in a week or two. Four months 
have ela{ised since that time; but it is Very necessary to olHierve that during tbe 
greater part gf this Mriod rite Coniniission has been occupied in answering a pri¬ 
vate reference firom JLord Ellenbonmgh on some imfioatant rnattei s connected with 
tbeadministrarion of justice in.lndk. Ifae.fteportsent to Lord Elienborougb is now 
before the Council, as iteaibra^ss some matters on which tbd*Supreuie Government 
had pfevioosly consulted tlie Ckmnnission. It is to be rdBerved also, that during 
the' same period Lord Ellenfaorougb bas imposed on one ;*n the Commissioners (tbe 
gmtkmsa who felt partfftkur interest in various funto of tbe procedure) a yery 
Mmewm lmd difficult task, tbe idTcarigation of the puptical and. military transac- 
oauaof Affgfaanistau. 

pm. B B 3 Having 
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Having given this explanation of a delay which I conceive might bt contpiained 
o|^by the home authorities, I proceed to rfotice tlie Advocate^generers remarks. 
It should be premised that the Advocate-general has some tow knowledge of 
the Straits settiements, which may add weight to bis opinions wbefi.thery re^ to 
local considerations. 

1. Grufid Juries ,—If it be settled that the petty jury may proci^ to try in 
a commitment without obliging prosecutors to tell their story three times, and to 
give three attendances, the main reform will be accomplished. I see no objection^ 
but ratiier an advantage, in a grand jury Sitting two or three times a year for the 
purposes mentioned h y ^^M y ^^JH insep ; their duties will be comparatively Very li^t, 
and the call on their time will be much diminislied. The grand jury migbthflcia^ 
perly be curtailed in number. 

2. Petty Jury ,—Whether it consist of thr^ or four, I do not think of much 

iriSpdfWcnce.'■ -- -- —...—, 

itr eH- that tbe-Advoeate^genend «yr about asaessom. 
I have not raised any ctmtroversy about asseasors iaJthe^Cimimission; bekig wiUiiig 
that the autlioritics in the Straits siiould have the assessor system laid bofinre 
them. About its success in Cejlon, I think the answers we received were dis¬ 
cordant; but it is extremely important to observe that in Ceylon some of the 
assessor*^ are paid. Uf)on general' principles, and with regard to the common 
feelings of mankind, 1 shouhl be decidedly opposed to the assessor system, unless 
the Straits’ authorities were much in favour of it. The Advocate-general, with 
his experience of the Straits, sees only local considerations against it, indepeiidentiy 
of general views. 

4. Salaries and Fees ,—1 believe it has been found in England that the pay¬ 
ment of Musters in Ciiancery and other officers by salaries is a failure ; the sub¬ 
ject is under consi(leruj|^n of the Council for all the Supreme Courts. 

5* Juries in Civil Suits .—1 incline to think that it would not be advisable to 
introduce juries in civil suits immediately. If they should be introduced into the 
Supreme Couits of ItuJia, it may be proper to introduce them in the Straits. 

6. J would erase IVoni the draft U> be puhlisiied, the words “equity and good 
conscience.” There arc various other matters of procedure which I have acquiesced 
in, only for the purpose of offering tltein to pul)iic di.scussion, but which 1 do not 
entirely approve. „ - _ . 

(signed) A. Anuis. 


Minotk l)y the Honourable //. T, Prinsep, dated the 17th September 1842. 

I FIND it by no means an easy matter to give in .small compass an opinion 
upon the Report and draft of Act submitted by the Law Commission fq^temodVl* 
ling the courts of the Eastern setileincnls. Each poiitt of the Report ought in 
fact to he separately stated and dibcussed ; and then, according to the opinion 
given, the particular sections of the draft of Act, based bn the principle so dis- 
cu.ssed, should be cited, with the specilic modifications and amendments requisite 
to carry out the vie^ preferred. But this would lead to very great length, and 
must prove a waste of lime, until the decision of the government and of the home 
authorities sliould he passed on the broad features ot the scheme to be substituted 
for that in force. I shall at present, therefore, treat the .subject as if we were 
merely deciding on the general plan, leaving tlie cfetails of the draft of Act recently 
submitted to be dealt with hereafter. , . * 

\Vc am all agreed, as well in India as in England, as to the cumbrous inap||tud6 
of the present institutions and forms of administration to the state of things in the 
Straits. We are agreed that something should be substituted for them, sutxifdinate 
to ilie courts and government of Calcutta, but with sufficient authority to quell 
local disorders and keep down crime, and to decide promptly all the disputes which 
arise concerning property, as well as ail offences against cither property or person, 
saving only those punishable with death. 

Now the devising itf a ntw scheme of judicial administration not based upon, or 
merely in amendment <£ the existing, but to be substituted entirely for it, Opens 
all the great as well asSi^nall questions Winch surround the much-argued subject. 
How best to provide suhs^antiul justice to a mixed community? What forms of 
administration are at once ^he cheapest and best, combining efficieoiby with doe 
security against abuse and partiality ? 

^The 
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complete in all its parts. The discassiqp «itk os is therttf&jre lUiiited to tbA const* 
deratioQ of .this scheme, hot wheo detenoioiog whether to accept it, wholly or gowsyinoes. 
party and what parts tp approve and Srhat to modify, there is still wide enough 
ground to iticlu^ all the great questions or]B 3 iliniT’^t(!y. '**I'■'8hl|d^^ni#iVUUl 
avoid argument upon them, however, as much as possible, and shali confine my- 
^If to simply stating ^ main features of the scheme, with my opinion upon each 
iU'Buccessioa. 

First, The eidsting court being abolished, it is proposed to have for the three 
settlements of Penang, Malacca, and Singapore, Qpe chief' judge, salaried aL 
J7|5Qo rupe eq p er annum, wlio shall be a barristerlioverm)^ 
gsScni in Council. 

1 approve of this proposition, but think it will be inconvenient to fix the salary 
in the Act. It will be better to leave the sal yy to be fixed with the sanction of 
l|gr ^fliestv it! t^nunnii: as commun icated through the Wm ot uommtssioo ers 
for"the Affikira of India, a nd n ot tu be ^terefl alter Dcmg so mm WUIkflUH IttB 

o^nd. Besides the chief judge, there are to be local subordinate judges for 
each station or settlement, the number to be fixed by the Cfovcrnor-geneml of 
India in Council, wi»o also is to settle all theij* salaries, 'fhe executive officers of 
the settlements may be of the number of these, and each judge is to have a sepa¬ 
rate seal. mmm 

Upon this I would merely remark, that no place is assigned by this arrange¬ 
ment to the governor or head civil oflicer of the throe settlements, unless he a>e 
made a subordinate or assistant to the barrister judge, salaried at 17,/)00 per ^nnum« 

Now the head officer of the Straits settlements must ordinarily be a trustworthy, 
confidential officer, capable ol rendering good service in the administration of jus¬ 
tice, and salaried at 2,000 or 3,000 per mensem. Such M officer rannoi well be 
reduced to the position of assistant lb the barrister judge, receiving causes from him^^ 
and with his decisions liable to be reversed on appeal. 

Th^jljiecuiive, therefore, must be a separate authority from the judicial; which 
will be expensive unless the barrister lie also made governor, which does not scs^in 
to be coniempluted. The existing charter of justice for the Sfrafts setlltjinenU 
inakes the goverrmr a fellow-judg e and the first on th e beucl i, and s o ctiablcs him 
t Q Sit with the barrister aciii^as something more than an assessor, afRf, in 

ifie absence ot llic liarrlsttM iiutiro. entiued to hold I^Ke court scparatelyTwfth nearly ' 
the sa me authority and etfee t. 

I I see no harm, but rather good, in the working of this part of the existing 
scheme, and I would suggest that a power be given to the (Jovernor-generaJ in 
Council to associate one or more of the public officers with tlic barri-slcr chief 
jBd^, tiOL^s jiubordinates but as so as to leave a place in the administra¬ 

tion of justice to a high cii^l officer, if such should hereafter be apjKMiited. 

Section XII. leaves the appointment of shcrilf at each settlement to tlie barrister 
chief judge. It is an impcirtant office that ought not, perhaps, to l»c so directly 
made matter of personal patronage. 

Tldrd. The jurisdiction of the court of each one of and subordinate 

judges is to include in civil matters all the powers of the Court of Queen’s Bench 
and of ecclesiastical and equity courts in England ; that is, every court is to have 
power of cognizance over suits of nil kinds. I do not object to this ; but in Section 
aIX. there is a relerence to <1 governor and councillors, as if those designations 
were to be retained, which, under the new constitution, will be quite unoecesaiiry. 

Fourth. Sections XX. to XXII. regard the ap{>ointiiic^nt of assessors in civil 
cases. The power is given to the Governor of Bengal to prescribe or authorise 
the appointment of assessors for all suite, or for any class of suits, uud the assessors 
are to sit and assist the judge in the trial, recording an opinion. 

But their opinions and votes are to tiave no weight if opposed to that of 
judge, though all should be unanimous on an issue of fact, of w hich they are as 
good, and perhaps better judges, than he, and he singly rules otherwise. 1 much 
dislike this provision; . « 

First, Because I think l|te Governor of Bengal not the proper authority to de- 
cMo on tbe introduction of such a scheme. ^4 

£iecoDdly, because assessors being in loco of a jury, ought never to be called or 
e^rpeded to sit except upon issues of fact, and then ^loula be cuiKCilocl a** iiihMct 

of right to parties applying. | . 

Thirdly, jBecause if they sit upon an issue of fact, thdr view or vole ought at 

It It 4 ! ■.;*/ t 





No. 

Recorddf** Court 
Kegbtmtioii of 
Conveyanc4», 


190 


SPECIAL KBPOBTS OF THE, 


Clause III. 


leost to be of equal weight to th«t of tbe judge. Aa assessor! will, be fe«,.eQd 
retrials for error troubiesome, if not imposnble, I would 1^ tbe drasioa upon an 
iseoe of fact in civil suits wbot there may be assessors, go iiy the nuijority of votes, 
the castioe vote beinjr with the chief judee. The alteration required in tbe draft 
^^"^rcTT^ve ebectlo inis aiMiticiuion is entered in pencil on the margin of ^ 
draft. 

Fifth. Section XXIIl. .provides for the admission and first proceedings up^a 
civil acUons. The new circumstance of the form of proceeding thus prescribe is, 
that the plaintiff is to be required to attend in person to be orally examined, as 
the ccndihofluJilLrbUUUihJto^ proceeded in. Tbe onus is on him.fo 

make out a case for exemption before be can be heard by agent, uqlgip he 
sum of money, the principle of which reservation I cannot at all see. 

I object strongly to this.change in the usual enurse of allowing suit to be filedIw. 

p lMWtifln in [iiir an w nr i.y ynlrnal judge tO M 1 

f<». t b fe jt l MPt iff iat«i » oa if ,. ha a hMtf ea4>r.tb^ n sss s iss y -» th e a nt e c e den t BMtfiaP 

ftv leave to employ .an agent,- oc the lodgiii g pf- anuayof money, acackagMWtV 
resort to courts for the aid they are bound to give, and which, in nine cases auLgf 
ten, is sought merely to compel payment from an unwilling debtor, not for settle- 
ment of an intricate dispute of law or equity; that I cannot think wise, or likely to 
be palatable to those concerned. . 

T he same principle is applied in Section XXVI. to defendants from whom per¬ 
sonal appearance is required, unless a case for exemption is made out; and in Sec> 
tion^XXX. to XXXIV. are the rules fur exemption, and for proceeding in cases 
where the order for appearance is contravened or disobeyed. The incongruities 
apparent in these rules prove the impracticability of the principle. If.a plaintiff 
being able to attend docs not attend, and tlie case for exemption is not .made out, 
then of course, if the principle were good fur anything, the suit ought to be dis- 
missed and not proceeded with ; but the draft of Act does not venture'to prescribe 
"•this; on the contrary, it permits and requires the case to be gone into with the 
agent: so in case a defendant being able does not attend when summoned, and no 
^ case of exemption is made out, the case should be decided ex parte, as if defendant 
* were in default; but it is not so: tlte judge may make decree against the defendant 
after Examining the agent upon the merits of tbe suitthat is, he is to hear of 
course from-the agent and allow him to plead; and.douigao, is iiatai>Eebr-to .<lficcBe 
^^gainst him~for default if he makes out his case for a duunissol,. 
gf These incongruities are coiicltisive 'tO“«iynnind against allowing tbe change 
^proposed, which would prevent ordinary bond enforcement eases from-being car¬ 
ried through courts by agents as well as principals. There is another part of this 
' process which strikes one as open to objection, and that is, that the making out of 
I both plaintiffs and defendant’s pleadings is thrown upon the judge or the court 
, officers. This may be well when cases are few and litigations simple; but tf 
suits are reckoned by thousands, as in the court of requests of Calcutta, and in 
some of our Zillas, the trouble of this will require a great multiplication of judges 
or court officers, and consequent increase of charge. 

Sixth. The rules fo^istributing causes after their admission tb tbe file seem to 
me unobjectionable; anTT'have nothing to urge against the rules for pleading con¬ 
tained in Sections XXXV. and XXXVI., or those in regard to oaths in Section 
XXXVII., and the admissibility of evidence in Section XXXVIII., nor against 
the principles prescribed for decision of the cases and for the adjudication of costs. 

Seventh. But in Section XLII. the judge is left^at his discretion on decreeinga 
cause to adjudge against the losing party a fee, to be realised in part relief of Uie 
cost of the judicial establishment. I have heretofore pointed out that this method of 
reimttursing government will never answer; for whose business will it be to pursue 
the debtor and exact the amount so adjudged ? The order will, so far as the treasury 
benefits, be mere waste paper, or at any rate will be realised so irregnlarly as to 
make the law tax unfair as it will be unpopular. 

The principle, as it seemsUo me, on which government is entitled to demand 
fees is, that courts and judicial officers are only tesorted to for the compulsotj 
enforcement of debts wtysn the creditor cannot realise by bis own means; for tito 
aid be asks he expects, tmd is of course willing to pay, looking to tecoTeir^ fhnh 
the unwilling debtor if bis means shall sufiice. Tbe government is m tlus feSMttt' 
like an arbitratoi' or referee, who always is paid before be lets foe awa^.oot of,nfB 
hands, leaving the after reentry to be adjusted a.s part of the sulyect of ailMfra- ' 
lion. If any fee at all is taken to reiml urse the charges of judicial totablislitoeot, 

'•" it 
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n sbould be tak^n as the condition of aflbrding the aid of court by l)ie issue of the Reoeidff^t CmNm^a 

finrt process* The govei:nm.ent never was, nor can be a successful enforcer of ^ghustiaacf 
decrees; and I am oppos^ to the principle of this section on that account. TKb 
result would probably be to fill the civil gaols withgovernoieni - 

further charges on government and yieldmg nothing. 

Sections XLIIL to XLVIIL refer to execution of decrees and to deposits» 

^^ich latter are required by Section XLIX. to be placed in the government 
treasury; the officer in char^ of which treasury is to be accouniaht-general of the 
court. I have nothing at present to observe on these rules. 

Section L, copied from the present charter, gives^ the courts the power of 
sequestrating government houses and property, to enforce appearance and pay¬ 
ment when suits are brought against the government or public officers of the 
settlements. This is a remnant of the hostile spirit towards the Company in which 
royal courts were origioally established in lu^a. It is Hine aU this should be 
changed, and no further powers for compelliEig appearances, nor other forms of 
pleaoiug should be used towards the Company's government than are established 
for colonial governments, in respect to royal courts established in colonies. 

Eighth. Sections LI. LII. LIII. and LIV. provide for the ecclesiastical juris¬ 
diction of courts, and the grant of probates, &c. It iniglit have been as well to 
have referred to the Act passed last year for giving power in respect to^ the admi* 
niatration of the estates ot deceased persons to our mofussil courts, and the authority 
of tlie Calcutta Supreme Court in res|)ect to Europeans being given to the chief 
judge, the other judges might have been allowed to grant certificates and appoi-^t 
Curators, on the footing established fur the zilla courts. v 

These rules, however, as far as Section LXll., are stated to be derived from 
the present charter; and if they have been found sufficient, and are susceptible of 
application to the mixed community of the settlements, and.are known and in use, 
it may not be worth while to cliange tiiem* 

Ninth. Sections LXIII. and LXIV. provide for appeals. Tliese lie from a 
second subordinate judge to a first subordinate judge, from this first to the 
chief judge, and irom the chief judge to the College of Justice proposed to be 
established at Calcutta. On law points, the appeal from the lowest is to lie at 
once to the chief judge. I see no objection to these appeal rules, but, on the 
contrary, think them clear and simple, and deserving of adoption; but the College 
of Justice has not yet been established, so that the Act could not be passed as it 
stands without alteratiori, or a cuiucideiit legislation for the purpose of creating 
that court. 

Tentli. Section LXV. contains the rules for criminal trials. 

The grand jury inquest is proposed to be entirely dispensed with, and it is too 
cumbrous an insU umtnt for the Straits settlements. A petty jury is made requisite 
in capital cases. Ciimes punishable with 14 years* imprisonment, or transporta¬ 
tion lor life, are to be tried by the chiel Judge, with three assessors, and no jury. 

Inferior criinevS beyond the magistrate s jurisdiction may be tried by the first resi¬ 
dent or subordinate judges, with three assessors. 'J’Ijc assessors are to record ibeir 
opinion, but the judge is not to be bound by it, but may sentence upon bis own 
conviction, against the unanimous declaration of the ass^WOTI. 1 agree with the 
Advocate-general in thinking, that if there are to be assessors in criminal trials, 
they should act as a jury, and decide the question of guilt or innocence, otherwise 
you give them the trouble of hearing and trying the cause for nothing. The rest 
of the rules of this long section seem to me unohjcciionablc, except lliat in conse¬ 
quence of the authority given to decide against the recorded opinion of assessors, 
it is deemed necessary to give a right of appeal, when there is a diflierence between 
the judge and them. If the assesKirs be inadc a jury, this apj^tal will of course 
be taken away, and the power of ordering a new trial substituted, in case the 
superior judge is satisfied that there has lieen a failure of justice in any conviction 
and sentence. The general jwwer of revision for correction of errors, pro{>osed to 
be given to the chief judge, is necessary ; but it must ^lut extend to the setting 
asi& of jury verdicts, witliout a fresh verdict. 

Section LXVll. contains rules lor referring points to the Coll^ of Justice, 
whicb must be held over, of course, till that court is estab^sbed. The remainder 
of.ffie draft regulates the criminal jurisdiction and forms of procedure, the power 
of jx^on, and other points, in respect to wfiicb I have nothing to rgmark^ except 
that I do not find who is vested with the power of receiving approvers' evidence. 

The power of pardon is given to the Governor of Bengal by Section LXXVIIL; 

^00. C c but 
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but that ift aftet senlancc; the admissiou of accorot>lice$* evidence ha® to be decided 
Antecedently, and ii is a nice mattef of discretion, that, if not given to the chief 
judge, should be vested in the local government, or other chid authority, under 
whatsoever name he may be appointed. 

1 have tlius complied the revision of the draft of Act laid before us by the Ijiw 
Commission for providing local courts and forms of procedure in substitution for 
those established by the Royal patent, under which the {>resent court exists. 

I confess I think it highly desirable, that when the Royal court is abolished, and 
the patent surrendered, we should not have to look and refer to it to settle points 
of jurisdiction ai>d of form, and tfiat the Act to be passed by us for providing 
substitute courts should contain at least as inudi as the (>atent, if it be not possible 
to remedy it, the corpus juris by w hich our new courts are to be guided in all 
matters of procedure. I should not have ^ l>Cen satisfied with the short draft laid 
before us by Mr. Amos, which went only to create courts, an«l left them to carry 
on bufiiiK'SB as it has heretofore been carried on by the Royal courts. I therefore 
was well pleased when the Governor general, in revocation of the assent he had 
given to the shorter draft, prufiosed to call on the Law Commission for this more 
formal and full one. 

Undoubtedly the substitution of a full draft has led to some delay, but we shall 
be no lost^ts thereby if the discussion upon the present draft shall enable the autho¬ 
rities in England, by whose iUbtruclions we must of necessity be guided ih a matter 
which concenu the abolition of a Royal court, to declare ih detail tlie principles on 
wlych they desire the administration of justice in the Straits settlements to be con¬ 
ducted in future. 

The question is of wider importance than in its mere bearing on the commu¬ 
nities of these Eastcni settlements; for the law established for the mixed races 
which inimhit or fftY{uent those ports w ill be a model for many otlier localities wdiich 
possess features in common, and for wliicli the courts and forms which havegrown 
out of our Dewanee and Nitamut acquisitions on the cotHinent of India are not 
quite suitable. 

{signed) II. T. Prinsep. 


Minute by the Honourable A. AmoSy dat^j^l the 26 September 1842. 

IN iny first Minute I confined myself to observing on the Report of the A^ocate- 
general* I collect that the opinion of Council is against the syste^m of a^Hksors. 

It remains to dispose oi' this complicated subject in the most expeditious way, 
consistently with the importance of the questions involved. 

I do not concur with Air. Prinsep in thinking that a reference to England is at aH 
necessary ; have already all the sanction that can be required. 

1 think that all the important features of the altered system might be adopted 
irnmc*dlately, and might have been adopted long ago had we not been wailing for 
the details of procedure. 

One need tnit advert to Mr. Prinsep’s Minute to see the lengthened discussions 
to which those deiails arc likely to give rise, if they are to be settled in Council. 
If referred to England, the time w hich must elapse before they can be settled there 
will be very long, and I think the home authorities would very decline 

the task. I doubt wbeihcr the rules of proce<lure can be settled in j^ti^factory 
munner in Council ; and I should be disposed to refer them to the judges of the 
Supreme Court, w hom we are about to request to traine a 'set of rules of procedunc 
for a new civil court in Calcutta, and who have professed the greatest willingnei^ 
to frame such rules. 

The subject on whicb we have been so often pressed to legislate by the home 
authorities is that of a new and more economical constitution of courts; and 1 
regret very much that this most desirable object has been so long delayed for sub¬ 
ordinate and technical objfcts, especially as opinions are strongly opposed on some 
matters of |)r(>cedure, and a considerable time must elapse before we can come to 
a conclusion upon them. 

I think, on the uhol(, it would still be best to publish the draft Act which was 
before Council in April last, and of which Lord Elienborough afmroved, as appears 
on the back. •Mr. Prinsep I think is under a mistake about Lord Elienborough 
having withdrawn Ids assent. The draft of April was postponed on my suggestipn 
that some members of the Conunission wished to take the opportunity of bringing 

forward 
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forward that kind of procedure, eapeciaiiy with regard to asaeasora^ which they 

thought most suitable to all courts of India; and I stated my imptession that 1 d\q ^ 

not see why this could not be done in a couple of weeks, as in fact it wtis onlj 

transferring to the Act what they bad previously recommended jn two fp)rm^ 

reports for the civil and criminal judicature of Calcutta, ^ 

i am aware that my draft Act of April may very probably be improved Ih form 
by a careful comparison with the draft of the Commissioners, although w'e stop 
short of adopting the various rules of procedure CotUained in the draft of the Cpm* 
missioners; but this cun very well be done after publication, and might only be lost 
labour and occasion loss of time if done now, and before we hoar what they have 
to say in the Straits to the system. 1 believe Ute draft Act of April contains all 
the leading features of the system, upon which the Commissioners are agreed that 
there will be a great saving of money, combined with greater efficiency of justice^ 

(signed) A. Anm. 


Minute by the Honourable //. Prinsep^ dated the 30th Septeml>er 184*2. 

I CONFESS myself to be not a little surprised at the resolution proposed and 
acceded to by the majority of the legislative Council present this day in regard to 
the judicial establishments of the Straits settlements. 

In the early part of this year we had before us the Ue|)ort of the Law Com¬ 
mission, to whom ihe subject had been referred, and the propositions and 
suggestions of that body, so far as concerned the kind of judicatories to be sijbsti* 
tuted for those now in exi^itence met our general concurrence. When that 
Heporl was before us I stated that there were some proiiositions in respect to 
forms of procedure and the functions of assessors, &c. that 1 did not accede to, 
and that as the Report whe n forwarded to the Court of Directors, must Iw so with 
our opinions, f shotild be compelled to record a .Minute if it was then to be sent 
home. A change occurred in the hcail of the goveniuici»t while tliis Kejmrt was 
under consideration, and it was I-ord Ellenborongh's wi.>li to expedite as much 
as possiblKMic proceedings necessary to effect the desired reform. It was, I think, 
by liis iiariicular^esire tliat Mr. Amos umlertook to juepare u drult of Act to be 
considered and sent home ulorij^with the Report. 

Mr. Amos produced ins Almuie and draft on the i8th March, but 3tate<J at 
the liq^uf bringing it forward that Ire had thought it right to lay it before his 
coUea^res of llie Law Commission, and found their sontiinents to be opposed to 
the brief legislation in the spirit of which the draft w^an framed, adding that tlicy 
wouldjiefer to be called upon to frame a draft to carry out at large their own 
propoi|||pns. 

This draft of Mr, Amos having been sent to Lord Ellciiborougb, was marked by 
his initials as appi’oved before it was circulated to the other iriembers of the 
Council, or read at any meeting. 

It is to be remarked that Lord Ellcriborough was then on the eve of departure 
to the North West Provinces, and .was therefore much occupied with business of 
ail kinds, and of very engrossing importance. 

After returning this draft so marked, Lord Elleuborough was waited upon by 
Mr. CaiQ||pn of the Law Commission, and at a subsci^uciit meeting of the 
Council Iasi I think iharvtarlicltt*before his Lordships departure^ but whe¬ 
ther Mr. Amos was present at it or no I cannot decidedly say) his lordship 
told us of tiiis audience, and that in it Mr. Cameron bad made two requestS|OOe 
that the Law Commissioners should be called ujion to prepare the draft of Act 
for Straits judicatories, the other that tlie Re^iort sent in, together with a])receding 
one on the subject of a subordinate court for Calcutta, should be printed. To both 
these requests his Lordship stated tliat be was disposed to give his assent, and if 
we agreed he w^ould leave it to us to carry them into execution. Our ac¬ 
quiescence being given, the printing (A Uie Reports ^tt^as ordered, and Che letter 
was written, calling on the jLaw Commissioners for a draft of Act after the Go¬ 
vernor-general had left the presidency, viz., 22d April last. 

We have now the draft of Act prepared by the Law Commissioners. L^n- 
doubtedly it has occupied longer in the preparation than either tbe Governor- 
any of ourselves comd have anticipated, but this we may presume is 
evidence of tbe care with which it is framed. The draft catfkis out tbrpfOf^i- 
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Rocorder'i Court: liona of the Report,.which I have all along objected to; for that, of course, I ww 

niginiraironof fully.,prepared. Upon, its circulation, therefore, I felt compelled to record a 

Con veysncci. Minute Stating my opinion on these objectionable provisions, and suggesting that 

the draft should be altered for the correction o| what I deemed to be defect 
IVfy objections, it is to^^be observed, are objections q{ principle, which Iiold as well 
against the Report as the draft Mr. Amos concurs in several of these, but his 
signature is to the printed Report, and therefore 1 was not prepared for his dtsap- 
(iroving so much as he has done; and certainly I did not expect to iUnd him 
strenuously apposing any attempt to frame a law that should contain limkations 
of jurisdiction and forms of procedure of the kind recommended in tiie printed 
30 Sept. 1842. Report. At our meeting to-day, after considering this draft in circulation, it has 
been proposed, and is carried by the votes of the president and of Mr. Amos, (Sir 
William Casement being absent from indisposition) not that the Report and draft 
shall be forwarded to the Governor-general, at whose suggestion the latter was 
called for; not that the Report and drafts^ should be submitted with our opinions 
to tiie Court of Directors, which is all we are called upon, or at present compe¬ 
tent to do, but that, in entire rejection of the draft of the Law Cofnmission, we 
shall now publish, as adopted by the government of India, the short draft pro¬ 
posed in March last by Mr. Amos, which draft, as above stated, was held over by 
theXiovernor-gcucrul and Counpil at that time, in order that the government 
might also have before it the draft of the Law Coinmission fully”carrying but their 
views, before finally determining u|ion the course to be recommended to (lie 
authorities in England. 

I protest against this hasty adoption of the March draft; because, first, I 
think we ought to publish no draft until it has been submitted for the previous 
sanction of the authorities in England. We are dealing, recollect, with a Royal 
court, the patent of which has to be surrendered or revoked, and with a lioyal 
judge, who sits a rich'acts by appointment of the Crown. The 46th section of 
the Charter Act specifically declares and provides, that it shall not be lawful for 
the Governor-general in Council, without the previous sanctfon of the Court of 
Directors, to make any law or regulation whereby power shall be given to any 
court of justice other tlian the courts of justice established by his Majesty’s char¬ 
ters, to sentence to the punishment of death any of his Majesty’s natural-born 
subjects born in Europe, or the children of such subjects, or which shall abolish 
any of the courts of justice established by his Majesty’s charters.” Now the draft 
of Act prepared by Mr. Amos, short as it is, equally with the draft of the Law 
Coinmission, gives power of life and death over natural-born British subjects to 
courts other than those established by his Majesty’s charter, and abolishes a court 
which sits under such a charter. It may be said that the despatch of the Court of 
Directors, directing a revision of the judicial establishments of the Straits, contains 
the previous sanction required by this section of the Cliarter Act, and Mr. Amos 
has stated this opinion in his place in Council, but that i»not my reading of the 
section. I maintain that we must have the previous sanction of the court to the 
particular law or regulation that we pro[>ose to pass, and this obviously is the 
convenient and deferential course when 'we are dealing with Crown courts and 
Crown officers. Suppose we were to hurry this Act tlirough without a further 
reference to England, what would be the recorder’s position? He would be 
functus (yfficio^ a Crown judge holding Her Majesty’s commission anTlobliged to 
remain on the island until ordered away, drawing of course his sa lary, and unable 
to take office from the government of India under the new constitution we pro¬ 
pose to give to the courts, because still commissioned by the Crown ; and ail this 
because we have chosen to act with so much haste as to prevent the home autho¬ 
rities from issuing (he requisite instructions and making arrangements to carry out 
our proposed changes. The obligation to refer our law for previous sanction, 
whenever we meddled with Crown courts, had obviously this, amongst other mo¬ 
tives, for its being so provided by law', viz. that the home authorities» seeing 
precisely whaF w'as intended, and the time when it would come into operation, 
might take all proper stc^js if they sanctioned the law to prevent confusioa or 
clashing of authority in carrying out its provisions. I maintain ag9.inst Mr. Amos, 
but w ith all respect for his professional opinion, that we cannot pass this, or any 
other law for abolishirTg the Straits courts, and establishing others, until our law 
has been specifically approved and sanctioned by the Court of Directors; and if we 
cannot pass sticli a law, 1 think it must be obvious fhat we ought not to^publisk 
it, so as to pledge ouiselves before tlic wdl^ld to a course which mav nol be 
- “ - —----approved. 
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approved. T he Court of Directors have themselves^ aati^lpator v 

jPu blicatioDs aoJ remitk^ sifonttiy op ihe" taise posttion are piaS kl 

^ W BU<:1j a ^ourserUm is, ey j^ufflisftiniun indL^^ pi^viouK approvaj ^ a law . 

roe pa^sinp ot wmco is COpdl^ j yittl upon theiiL ftan^ljnn tn 

w that of regardipg Ihe Acl for perroiuinfi British subjects jgfeftcmw tp !ll -_ 
J BiBi , WH IBi was puWlB!HgiI*lB BWtft Wlllfe ifib government was, under i/rommUon 
toj>s§ijngttB8BfIB^^r previous sanctign and apuroval . 

liot this, though perliaps ihe strongest, is only ooe of many grounds upon which 
my protest against the resolution to publish Mr. Amos's drail of Act is founded* 

A second ground is^ because the resolution of April to call for a draft from the 
Law Commission was participated in, and indeed [iroposed, by tlie Governor* 
general; now that we have got this draft, how can wc with propriety throw it 
aside and adopt the other before it has been seen and considered by Lord Etlen- 
borough? When Lord Auckland w-as in the North West Brovinc^ s he made it 
a particulgL rgQu^st that no draft of Act ^iould be published as a draft until he 
had nrst se^ and expressed an opinion in favour of the publication; l^ird Ellcti- 
borough has not specifically renewed this request, but he naturally will expect, 
that if not on all occasions, at least when there is a ditference of opinion at our 
meetings, be too should be consulted, before any such decided iiieaHurc is adopted 
as the pledging of the government before tlie w orld to a specific cour^^ of le p|is- 
Jalion, 1 )V Fne D ubhcation ot a draH ^LJlct ^ reg f| apfimvofi If nriV iq 
rSIllUiyile With ordinary Acts, none of which con he passed without the CJoveraor- 
gcncral’s written sanction, much more so is it requisite with such an Act as this, 
which is one that cannot be passed \Hithout the sunction of ilic home authorities, 
besides that of the Governor-general. 

1 pass over the slight it would be putting on the Law' Commission to throw over 
without consideration a draft on which they have bestowed so much time and care, 
and shall proceed to the merits of the draft pro|>osed to be adopted and publisheci 
instead of theirs. I object to this draft os defective in primary essentials, and on 
that account not proper to be published us our deliberate act. 

First, Tlie court at Singapore is to be composed of a barrister of five years* 
standing, the resident counci llor, a nd his assist ant, a nd if there be no residen t 
c ouncillor. governor is to be a tneinWr, und ail these are to try causes of all 
kinds, separately or jointly, and to distribute the business amongst themselves. 
Now it is not stated if these heterogeneous judges of the same court are to have 
equal power in all matters, or if not, whose anthority or vote is to over-ride the 
others? Who is to keep the seal, issue the processes and warrants, ajipoinC 
sheriiFs and officers?*' If it he said all these things are to be managed as at pre¬ 
sent, the answer is, that is impossible; for the governor is the first judge in all cases 
of the present court, and keeps the seal of the court. He is only made a condi¬ 
tional judge of the new court, and his position is not at ^11 defined. 

Secondly. Jurisdiction in all matters is given to every judge and to every court, 
subordinate as well as principal. Arc they all to have ecclcsiusiical and admiralty 
jurisdiction like the preaent recorders court? 'Lhis is not at all provided for. 

'I'hirdly. The barrister and governor are or may be members of the same 
court of general jurisdiction. An'appeal, however, is to lie from decisions by the 
governor to the barrister, and from him to tlic Supreme Court of Calcutta. I'bis 
is a very anomalous position in which to place a governor towanls a fellow-judge. 
The appeal should surely be from his decisions alone to a full licncii; and some 
provisions in respect to procedure are surely requisite to give a new jurisdiction 
to the Supreme Court of Calcutta, in respect to the final appeal, boih civil and 
criminal. 

fourthly. With respect to criminal offences and tiieir trial, the provisions are 
singularly meagre. Are magistrates to act as justices of the pejice, and with 
only the powers given to such officers by British law ? Who is to issue the coon- 
mission of the peace and appoint these justices ? On all tliis tiie draft is silent, 
though it is provided for in the present charter. Is the jury of five to be unani¬ 
mous in the verdict ? 1 suppose so, but it is not statid. 1 sec it is proposed to 

have such a jury wherever the punishment exceeds six.months' imprisonment, and 

only 

* The appointiuent of ofHcern I see by anotbpr action, to tlu* Governor'genera! in 
Council, but that 1 understand tu inean only tbe ordering what ofbeers are to be employed, and on 
wbat 'Ihe p;<tronage of the clerkf and LuTii-hailitfs cannut be lAteiided to be reieived to 
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only such a jur y whe n it isjsi case of life and death against a British subject, but 
there j|jiot a worT^anj wh^ e about cormiiitments for trial. 

The^fw Tor cnmui^r proceduTe'^and for the jurisdiction of criminal judge* 
seem uHie particularly clefcclive, and 1 should b^sorry to see them published iti 
such a shape or sent to the Court of l)ircctora*a 9 those we have deliberately 
adojiud. ^ _ ..* 

For tiie above reasons I protest against publishing at present any draft of Act 
as read and ado[>ted by the Council of Incfia, and I espcclaHy^jirfolest Ti^ the 
publication of this draft of Mr. Amos. I propose instead that the two drafts, 
witfi our Minutes, be sent to the Governor-general for his opinion to be expressed 
uj)on the course to be presently adopted, and that we refer both drafts, with the 
printed Report of Itie Law Commission, to the Court of Directors, together with 
our several opinions as tlius recorded, in order tliat their previous sanction may 
be given to the particular law by which new courts are to be established having 
power of life and death over British-born subjects, and the existing Royal charter 
court of the Straits to l)c abolished. "I'his I maintain to be indispensable under 
the Act 3 &. 4 Will. 4, c. 8.^, s. 46. 

(signed) H. T. Prinsep. 


MfNUTE by the Honourable A. AinoiSy, 1^42. ^ 

Without imitating the example of Mr. Prinsep in expressing surprise at the 
opinions of other members of Council, thinking these, and other observations of a 
similar tendency in his Minute, if followed by similar observations according to the 
opinions and feelings of other members, might tend to the interruption of business, 

I shall proceed, wiili tl)e greatest deference to his sentiments, to state shortly my 
view’ of the circumstances. 

I apprehend that the powers already received from the home authorities are 
siiflicicnt to enable us to make tlie modifications which we propose. But it is less 
material to argue this question, because a considei able period must elapse before 
the present draft, or any ujodilicatiou of iL cun pass into a law., .Wti well know 
that the home outhorities are anxious lor essential modifications in thejecorder’s 
couit; and the proposed reform has, from a variety of causes, been postponed 
for a most inconvenient length of time. 

It appears to me most desirable to publish immediately the general principles of 
the new cunsiitutiun of courts, and w bicb are expected to improve as well as greatly 
economize pul)lic expenditure in the settlements, • Supposing, in Ix)rd Ellen- 
borough’s opinion, a reference home be essential, it will be most dcsinible to send 
hoincj as eaily us possible the communications which we may receive touching the 
general principles oi' the nevv system. Tiiis will enable the home authorities to 
take a statesmanlike view of the measure. 

Besides what I call the statesmanlike view of the subject, there is another im¬ 
portant view of it, of a lawyer-like and more technical character, and wliich regards 
the procedure of the courts after their broad outlines have been fixed. To this 
subordinate but imporlarit view’ of the subject most of Mr. P^^insep’s remarks 
apply. It is plain that tins part of the subject cannot be finally arranged for a \ 
considerable time, nor can we reasonably expect assistance or driection from home I 
with regard to it. I think iliat probably it may be deemed expedient to refer the 1 
matter for the consideration of the judges. , However, it is sufficient to say, that 
we are far from being in a condition to lay down a new procedure for the Straits 
courts. 

But wc are in a condition to lay down the broad outlines of a new constitution 
of coiiris. Upon this subject there is scarcely any difierence of opinion. It w^as 
to this, and this only, that the April draft was intended to apply. It was founded 
mainly cn the Re[)ort of the Law Commissioners; and I believe it incorporates, 
substantially, the general principles ot their measure of reform. 1 should have pre¬ 
ferred takinir tliose general \)rinciplc3 from the draft sent by the Commissioners in 
their own form and language, leaving out what they provide about details of proce¬ 
dure. I endeavoured to do so, but found much difficulty in the task: it is, I think, 
tinncccssary. if Mr. Prinsep wdll propose any modifications of my draft, making 
it more like, or identical with, that of the Commissioners upon the points to whicti 
it adverts, I w*ould very much rather adopt those modifications than retain any¬ 
thing of my own. My object is solely to steer clear of tecbnicaliues and disputed 

points, 
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points, which are fortunately almost confined to a part of the auhject which is the Rt^eorder • C^wit i 
least pressing in jK)iot of time. With regard to the recorder, the goveniinent R«gihtr»tion of 
would most protmbly allow (under the clause for the purpose) t!ie pfcseui occupant 
the salary he now receives, though the nature of his functions is changed ; espe¬ 
cially as his duties will not be diminished. 

It appears to me, on tlie whole, extremely desirable to give to this long dormant 
matter tlie impulse arising from tiic publication of a draft containing the general 
principles on which we have substantially agreed. The draft is no hasty measure; 
it is all substantially contained in the long considered and elaborate Re(K)rt of the 
Commissioners, and, in substance, has been discussed several times in Council. 

A practical shape to the opinions of Council and the Coinmissioiicrs is all it 
aims at. 

(signed) A. Amo,s\ 


Minute by the Honourable the President in Council, dated the Lc^is Cons. 

i8th October 1842. 

No. II, 

I CONCURRED wdlb Mr. Amos in thinking that the draft Act prejmred by StraitsSetilemcnu. 
himself, and approved of by the Governor*gcncral in the beginning of April last, 
should be published for the first lime, and the proceedings wbicii have since 
taken place submitted for his Lordship's consideration. 

2. NIy reasons for so concurring are as follows:—Under circuinstailtos of 
which there is no trace on the record, and regtiniing which members of Council 
diflcT, the draft was on the 22d of April, that is to say, about ten days after his 
Lordshif/s departure, referred to the Law’ Commissioners, for llie purpose, 
apparently, of adding the details of procedure, which it was then 8U[)posed would 
not take much time. Had I known wlmt now fi(>pcars to have been the object 
for w hich that reference was 8olicite<l, via. to enable a certain inemiier of the 
Commission to introduce into the draft iiis own peculiar views, especially as 
regards assessors, 1 should never have concurred in it; for to those viewed 1 have 
bee n always opposed, and 1 constdcf the^ troduciion ol lLem into tne judicial 
proce dure of any part of India as mosi ohyeetTonabT^ ^ 

3. The Comii»ission, however, having at length sent us up an entirely new 
draft, the provisions of whicli none of us approve, I considered it most desirable, 
in order to avoid still further delay, which is so imperatively to be dcfirecated, in 
consequence of the orders from home, the cumbrous inaptitude, us Mr. Piinsep 
observes, of the present institution and forms of administration to the slate of 
tilings in the Straits, and the enormous expense with which it is noedh-ssly 
attended, that the draft should be imiiiediatelY published, if only to afibrd the 
inhabitants of the Straits, ulio arc the most deeply interested in the change, as 
well as all other parties concerned, the opportunity of stating what they may 
have to say upon tne subject. I n the meanwhile we might consult the Su{)reme 
Court as to the rules of proccdur^ and we shou ld haVc‘piugflahUtni^ 

i fom the (Jm^erirfiyeneral before j[nytinn^concrusi^> could be aij ^rced lipoR T 

4. We are now called upotf'to come to a stand'-slilf nntTfa reference sbsM 
have been made to the Governor-general at Simla, and even to the authorities in 
England, neither of which causes, for the mere publication, for tbe first lime, of 
a draft of law’, which the autlroiities in question have urgently pressed upon us to 
take into consideration, and which the (ioverrror-general has already approved, 
appear to me to be requisite. The Governor-genciMl, engaged as he at present 
38 with the roost important military and political affairs, will of course expect that 
all such details should he managed by ourselves, and we know' that his Lordship 
is most desirous that tbe measure should be carried into eflect with as little delay 
as possible. 

(sipied) /V. tv. Bird. 

Note by ibc Honourable A. Amofi, dated i^tli October 1842. 

I HAVE only to add, or rather repeat, that what has been called my draft, was 
intended only to express in substance what was recommended by the Commis¬ 
sioners in regard to the change in the constitution of the courts, leaving tim 
details of procedure;, most ol which are not more applicable to the Straits 

300. c c 4 courts 
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courts than the courts of India^ to be disposed of separately from these funda* 
mental changes, u|>on which the economy of the reform depends. I wish further 
to observe that I consider myself perfectly free to disapprove, in Council, of 
matters contained in reports, which I njay have signed as Commissioner. And 
where my objections relate to subordinate matters of detail, and the report is 
pressed for, and much delay has occurred, the writing of a Minute in the Commis¬ 
sion would often be attendeil with inconvenience, and not be of any practical 
benefit. In the present case I agree, substantially, with the report in its leading 
principles, and in mucli of the detail, but am not prepared to agree to the entire 
details; and therefore would only publish the changes in the constitution of the 
courts, in the shortest practical ionn. 

(signed) A. Amos. 


(No. 123 of 1842.) 

Legii. Coni. From the f jovernor of Prince of Wales’ Island, Singapore, and Malacca, to J. F. 

3 ® Hallidayf Esq. Secretary to Government of India, Fort William. 

Sir, 

I.egii. Dcp. I have the honour to acknowledge the receipt of your letter of the lylh June, 
giving cover to a copy of one from the Law Commissioners, under date the 8tli 
February last, to the address of the Right honourable the Governor-general, 
and desiring my opinion, as well as that of any of the local officers competent to 
fonn one, on the subject therein discussed. In obedience to these orders, I sent 
a Copy of tttc letter to Messrs. Garling, Church, and Sahnond respectively, as 
also to Sir William Norris, the recorder; ond I now enclose their several replies, 
with the exception of Mr. Salmond’s, which I have not yet received. 

2. Refore 1 proceed to offer ally opinion on tlie subject generally, it may be 

afiflvcll for trtc to say that, lifter an experience of ten years on the bench in the 
court of jiidicature of the Straits, I have'^corhplctHy"altered the^b I ond e 
entertained, that a professional la\vj ^’18 unne^ ss a ry; ior 1 am.now^sft^^^ 
tl'uit inuependenuy seeWity his presence aftb^Rs’^ to "the pufilic, that if the 

lay judges inisadminister the law , the case can !>« renewed and the defect recti¬ 
fied ; it further imparts to tlic lay juilges a degree of confidence, which they 
would not possess if they felt their decisions on points of law were not open (b 
local and professional review'. 

3. The Honourable the Vice-president in Council will observe, from the 

learned recorder’s letter, that I have had considerable conversation with him on 
this matter, and us vSir W illiam Norris's letter was not written until the question 
had been often nnd fully disciivS.sed between us, I may at once remark that 1 
generally concur in the opinions he has expressed, witli three exceptions, 

which I proceed t() notice. -V 

4. The learned recorder is of opiniou that the 8li?VlVi^ fl* 

alto^»ctficr mdeiicudent W executive authorities , in whicUilUll! there must be 
tTvo recorders, or tlnit the court sliouid only con^st of a’ recorder and the chief 
civil local autluijrily at each station, dispensing with the governor altogether; but 
as neither from the papers before me, nor from any other quarter, hUve 1 any 
reason to believe or to know to the contrary, 1 shall consider that the appoint- 
mcMit of (Governor is still to remain untouched, notwithstanding the Ijtw Cum- 
inissioners propose that that oflicer should not be employed injudicial business. 

5. If then the appointment of governor is to remain on its present footing. 1 

urn of opinion that by far the easiest and simplest p)an of ensuring the object in 
view, viz. efficiency and economy/’ will l>e to continue the coirrt of judicature on 
its present footing, and for the government of'Indiujto obtain the sanction of the 
Crown to make such alterakons in the letters patent as are^qccessary to enafatte 
the ameiulments proposed oy the I41W Commissioners btfing darri^ into effiset, 
with power to reduce the salary of the recorder to tlie same scale as that of the 
resident councillor, and to abolish the appotntmeht Of registrar and sheriff, as at 
present constituted, altogether. . ^ 

6. Tins plan would in substance be that proposed by the present recorder, witir 
the exception of the court being composed of three instead of two judges; and it 
has the sanction to a certain extent of two foriucr recordeiHii viz. Sir Ralph Rice 

and 
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itni^ tfee late Sir BenjaTniti Malkin ; tbes'fbrmer sajrs, In his evidence givf^n lu |Aai^h 
before the JHouse of Lhitk, "trfaen spealcihg of his ||y ebUeagu^' in r^ply to 
^estibn 1413, **St«ietii»es'one'of tbem/u’ouict attend''during the »(^ioin„ and ^'""wvanceii. 
wiw of great assistance I0 the recorder, nai ticalarly in regard to some die cnS* 
toms dial bad prevailed.’^ And again, In reply to question 1304. lie is 

asked if any anteiiot'atidii‘could be elR'cted in tlie constitution of the court in the 
system ot ilic law, be says, I think it would be very difficult; there roust neces¬ 
sarily be in that jurisdiction a considerable degree left to the discretion of fte 
person w'ho is'to administer the law." Sir Ralph Rice uas recorder of Penang 
for seven years. Sir fi. Malkin, in a lettcr'dated 27 May 1833, to the addreSs of 
the then governor, Mr.Ibbetson, on.the subject, expeosse-s bimsilf as follow's;— 

** Wbetlier the existence of a King’s Court at all in the Straits is dcsiruble; whether 
i ts expense does not outweigh its advantage s, is, 1 am aware, a question on which 
opi 818 n 8 TII#II^“BfyTI!^nr 7 !pitnCTr*BlBy^ an unbiassed judgment; but 1 have 
little doubt, I confess, of the expediency of continuing, with curtain modifications, if 
a new ijii^rter ran be obtained for the purpose, the present system.’’ 
jlt^^eylUjUksaiuaio^ iba. CrQjyn. a^ d presumiim the spja^s 


Dreaeyr{!^l^in& viz ner 

' i\. ■ u effected. wFich, aftqt 

WtQUld ,nfi ihft onliLieal savin g as reg ards the cou rt ; for if the salaries m the 
civil -servants -ww- 4 ft- bv vwrtsilvd, thertC?^ no reas on W hatever tor attn. 

buting the reduction of the expenses to the refonn in the judiciaT ailniin'istratium 
; JL.^‘h'lepJUbtis subj[sct,^| may^as well say that any change that may be ..lade 
is not likely to affect myself materially ; out I still consider it a“ 3 iiiy J owe to the 
servants of the executive goveiiiiiua(,.|p.,XbC'.f4UJIi:e rjjcqrjlcr, and to the State gene¬ 
rally, to record my opinion, founded on an experience of 23 years, jijjfjU^jjhAiS? 
salary tban_a,ooo rupees pe r month, residents at Singapore and Penang, anti' 1 :^ 
ftcoraer, will be unaoie to live m ihe same qt^e a» tne merchants ui>a others bf tlife 
lemement. and be emirelv unahie tg, display that certgi^ show wt liospitafltv k, 
all^nublic officers are exttQ&etL.AQd in no tilaoe tm)n^ ma thnn at Sinimfirtri 


« Staicnteiit. 


ijify to the settlement, asw iindi^raitch 
of the public servants linm t£e preifi- 
f, from the smalloess.orjtjie jdlowanceii 


i![nqjtluttt^jrcggggg{]| w||^j^rt^ to the yttlementi a^nndie^^ 

arcumstaiwyp^ nnue hut tl^e most indi fiT, „„ of the Public servants tram ttie pre^ 
flencies will lake the appointmeQIlg; anoTBey, from the suicuinesa ofjUia Hitluwaoce^ 
Jtnd ilfttf fexpensiveTiianKCo^^ place, will always be looking forward to a return 

to their own presidencies. “Whether or not servants of this description will l>eable 
to manap;c a settlement composed of the mat erials that Singapo re is*, and 8up[>ly 
the judicial wants of a port at w hich more sliips annually tmich than arrive at 
Calcutt a, lime will s how. ' ' "" " " ' 

"Save already observed that our present recorder considers an entire sepa¬ 
ration of the judicial and executive branches of the service desirable; and I of 
course am not unaware that, on general principle.s, his position is nndeninble, and 
that its adoption at the j^sidencies has perhaps proved useful ; but 1 confess I 
doubt if its e^aensioMitlfee Stmits would be so. It must be remembered in (Jal- 


doubt if its e^aensi^ 
cutta, for instance,Jn 


le 8tmits wouk 


It must be remembered in (Jal- 


rare three judges; and when a new one arrives he has the 


experience of l|j^||pother brethren to refer to, and with whom be may consult on 
matters that ma^f^jfnew to him; he has also an honourable and enlightened 
to refer to. In these settlements a judy; under any circumstances must be entirel y 
differently iMtgA ieA: lor even he hag a iwroiessionat oolleajrue at Penang \vitn 
hull, he craUd only corre.spond by writing, so that they could be of bill little assist¬ 
ance to each other, and of none in those cases touching ilie habits and usages of 
the people, respecting which the learned gentleman would most require it. 

10, 1 again repeat, therefore, lhatl think the pjesentplan of the constitution of 
the court, the most eligible that ctiii adopted, and in which opinion 1 ttiink I 
may say *Sir Ralph Rice and Sir ]^njainitt Ma)ktn concurred ; i j affords a tolerabl e 
seturitiT for tbe'dccJsions ncK being altogether at variance witn t he nhnciDics^ 

icagg on r ihifau ol iaw^ can ^ 

ludge, on showing su^ien t caa.se; while thedcca* 
t)reai^c6 d fa ^tieroan wlio si it nerhapTgO years a mong the n eople, 
^ witft 85 S 3 FB a^, and modes of thhikmg, ceiiuinly 

^s^veiir cnpsiderafalir ifc ea ot Hie court eonniig ^ to a ftgni anti correct 

1 vrould Were reniark, , that the governor may be Considered to be 

nCari^unpttarsed in all as be does not thterfere in Its collection in any 

way Y ft hi dniy in poliffeal caaea iil ishfeh he could by iany means have an undue 
* J{f> 0 , * Dp inclination ; 
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^rt; inclination ; these cases are very few, and with the sovernor at one atetinn ri.« 
**■ scftw T *» system I think presents fewer objections on the 

T\‘ rememirer that all convictions aaainst 

_ n-vtnuc rejriilations ot these settlements take place before ttw-maidstrat^- if 
he present system ,s abolished, it will be nectary to constituted^ mhi 
(heated bv 5l''estions of this nature, and I sbould^e sorry to see them adiu- 

»;;tr'H2SSr^ “ 

ftafcras ove, 1,1, by |„0.|,„ :^":±JL'*1 


nsuitan 


expresseu by Mr W.llmm Norris under this head I fully concur 

be li'u ^ "oo'd recom...e.»d that diere .shonl d 

rniiT ,^011.1. u[ M„^|, scuiement. one If, be comn ' bsed 01 the barrister auJ tk e 

shoufo prfsir Siv\ni in^tltc former the barrister 

usually at toe setiicrnent at which he iiiav be, on the civil side as 

''■•'ore capUal^ offences, involviiiu a Dcualty of 

■4 y- IS nnjpiisoniucnt, are tried. In ffic'Sbsorte<rT5f ihe'*lPiVri5i§r‘"!?rTi!t»it^^«i* 

!“ M >■"■>""1 -I mi^ »n-ilfSttg8g jg:gg 

SrSfr; ?r ‘0 di-sposHl’mlno. iRWemeanors ({ranTtltWlS 

‘te valurW'flie article^fSIen docrll^S^ 

tion'^of So |„w bv* I'hc'W iudt fil ?. It 

r,-yi I “ I ^ ^ ■fslioultl l>ti clIloWccl to IDOVf! foi’ Q IICVV triftl nn 

Ktt? ' fcprS'in." 

1 ■ I * ^ niuMl iiuuntatn no such power should he iL^TTlWrrfhf> ...b.i.t 

;a“Srrt?i fv^r™ <" 

sbHHr«--S£E^ 

J f(,< , lom conmiti; to false couclusious on facts, tharil|Bi^ria from ihi- iuk 
lo. 1 may getiernlly here stuti: that I think the svstem of^^Dkre ..iii ( i 

HrS r 5 »'«• "otwithstanding the opSfeome to b^tlte 

if ih I cannot help thinking lliat lli'rsabtJtcKlttte cria^ court 

the rnnrt^!^f Law Coininissioners fs carried info cflfcc’Tor 

a: 3:!“v JVh™ 

''r* ““ ■» ?JuasAlirS a|4 y ^!S£ 

proftggi,^^ 
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lit 


jod|e*s court, when ngnia one nsaeas w ma y, be di Meatieo 
to try aB ««» 

suit their conveuience, when both were at liie same settkinent, ail 

yerd icl shoold, as at preseii U be cauclusive, and, if necessar^ uoffll_ 

iSTTraBSTW^^ the bickerings, disagreement^ and argumentirtKat 

would of necessity constantly occur between the judges of either court, and the 
assessors, would neither add to the dignity of the bench nor lead the inhabitants 
to respect the tribunals. « 

19. I would alfow law agents to practise in the superior court, wherein eiiliur 
tlie profesitional or lay judge presided, but not in that of the uasislant resident, 
which may be lenr.ed the ^ourt of requests; and as a general rule, I would make 
the party employing an agent pay the expenses of that agent, unless tiiere was 
somethihg in thfe case which might induSfc the court to consider it proper the 
losing party should pay tliem, which might be tlio case when the cause was intri¬ 
cate, ag4xi^4ttii:ed the aid of a person having some little pretension to professional 
skill, or }vbea the proceedings of the loshig party had clearly been groundless, and 
insiiiuted.lpr the jiuriipscs of vexation, &c/& c. l\t ren^ until lately, it was tftc 



heTc 

^ the'^flterent systems wdilt 

as regards expensed; it contains the costs of tiiVecrdifftTch^^^^ Thc'flfst" was 

instituted to r^fcover 150 flollars; the judgment was for i f,o dollars, and the ."osts 
amonnted t o i^ doilars, including the agiMits on both sides, which alOhe amounted 
to dollars iooITto- Tliii'second^jjas to recover^75 dullars; the juilgment of the 
court was fur 30 in favour of plaintiff^ with full costs T these amounted to doihuw 





ollury^^ of costs 

xMil show the Items composing the agents oiTl. Ot course 


composing it oe made tKtty furors wutti aOVaritagc, or assessors, if tlie plan of 
appointing them be p(?rsisleoin. * 


21. The 

court should 
reasons 



s api>ear to cpiisidi;r that th*? orocm lings iiefore the 
m wiiicn 1 hilly concur, b>f 
arling and Cliurcli. 

entirely oinilled to nolice iiow they projiosc 
the court are to he performed, l)iit 1 presume as at 


urt should he carried on in the tjnglish langun je,' 
isoiis’TxJif^SjPirVWy TBIiyih fbe leltmsTiJ M^sr * (> 

22. I'lie Law Cummia^uers have entirely omitted 


the ecclesiastical 
present. 

23. I ai 
judicial cs 
be efficient, 
constituted, 
for from me 
to refer to. 

24. In letters written by me some years ago I staled that the process of the 
court at that tlute was dilatory and too technical. This was dci icd bv the lat e 
Sir Benjamin Malkin, and is so still by our prescof reco rO^T at l^ enang. All I 

IHW hvsay isT fataTat ^ - 

court are oPiiductST 


of what may be con.Hidereil our present exclusively 
with unothpr showing flic nature of one that I consider will 
‘the present court/or for any other that may be hereafter 
are all*the rermu-ks that it strikes me at present are called 
l>cft there are two otliers, more of a personal nature, which I veulure 



that they w in auu wie pei^^ 

renwsm^Sr a ca»e whcrcinTtw^ allcgeSi,' on 


Aat one party h«d gome faulid^d baga^aa^f , and oiiotbe^^ 

dtsuaUy found tlie same whed^e o^antity* Whether or not thi» is a nctiiious 
aiyle of pU^ding, and consiatent w ith the direetton of the charter, which in sub- 
stance says, That a person tequiriog the aid of the court, is to prefer his complaint 

I" I «i ' 'uu'ji wh-***^ 


No,. 

Recordtr^ft I _ 

HeghtrtliiMijSillr 
ConvcyioMu . t 


to recover 100 x 

attached thereto show the items cimiposing 
admittuncc or rctuml of agents to practise in court would remain, as at present, at 
Itlie discretion of the jiiidges. This powfer of exclusion is abbolutely 
prevent persons ofiiiiproptM* charactST^pt^ as agent s. 

lyan u ^ufv qin^unJ^^^ : those heretofore 
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gubstence of tt>e ooBarfaip t is to be reduced 

_ .iin wr^g. It efaaH:b^ :diyewcd.ot Jdi txtxu 

^ put into the form of a petition« staUpg yuBKaiw^ of Ibe 

TamedW ; the pl<?as and answers to pe tr^ed ib tEe sai:ne Bioiple 


ver^Usny^injUiting, _ 

into Ititi ng; and if it lie Diefe 
ierrand be 
Miller conT 


avclhe Law^ Commissioners to judge. 

^^5. Mr. Young has, I observe, alluded to a jodgiuenr passeemy a isy j«i _ 
and whicli he asserts to have been considered as erroneous; and the Law Com* 
inissioner-s cite that instance as one strongly pointing out the necessity for profes¬ 
sional aid. That professional aid is necessary, I have already admitted; and 
happy should 1 be could I conceive that during 18 months, the period of Mr. 
Voung’s residence in the Straits, that this ivas the sole instance wherein the law 
had been misapplied by a lay Judge; but as I was the judge who pronounced, the 
judgment, which is very materially confirmed by a jud||[n]eQt passed in Bombay in 
iSeptember 1840, In re Robagores Cowajee v. Captaht Lowe, of the Berenice^ I 
venture still to doubt if it was not legal. But that the learned Law Com¬ 
missioners may see the real state of that case, 1 venture to ap{iend a copy of the 
judgment passed on the occasion. 

1 have, &c. 

SiagaMre/28 S6i>t€M (signed) S.G.Bwhum^ 

: GovgSOTfFriaisrbrT^^’^isriio;^ 

$ing»pore, and Malacca. ' 

P. m. Having consuited the two chief ministerial officers of the court at Singa¬ 
pore and Prince of Wales’ Island, and who may be termed the local registrars, 
and arc both gentlemen of high respectability, of considerable tsl^t, and of much 
^perience, I also forward two separate papers with which they have separately 
favoured me. fhesejgagerswijl^^howth^^^descgption^ 

ip M reytstrofs; and tney will, 1 am aa^sn^i leave it their 

^iarms arc reduced lower tl >^n the slim i i^a ve proposed, viz., 600 ^pjei^per 


Corn-. 

:^0 lire. 184 J. 

N<f. i;», 
Knciosuio. 
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From the Rcsidcn t> 4 v nn fi cilkiy 4 ? ri Mn- H» f>^ WoTei^ ^Isla iM i^ the 

Governor of Singapore, Prince of \Vales’’ 4 «kind, and Malacca. 


lili- 


^ ^HAvr. tliTT^ibhOTr Ticliii^^ theTc^elji 

2()th nil., forwarding copy of TTj^nritS 


•H>t of your lettS7^o^^4> of die , 
Itl iAH liy (hS tir^ dated 

8 February last, fircscnting tlieir propositions touchingly future judicial adminis¬ 
tration in these seCtlcincnts. Upon this Report you liavej^lg^pleased to invite my 
remarks. 

2. The Report expresses the opinion of the Law Comi] 3 |||^H||[|^ the following 

purport: It docs not enter into our scheme to employ in any judi¬ 

cial function.” 

3. Unirss the suprenie government be prepared t 6 correspmia direct with the 
civil authority at each of the settlements, an officer superintendinj^ the three settle¬ 
ments will be employed. As regards tlie question in hand, it matters little wiie- 
tber this appointment exist as at present, or on a revised principle. Any how, be 
will bcjlie chief civil authority in the Straits ; and as such 1 cannot, in the absence 
of any known expfessioiT^of \lie intentions or wishes of the supreme governmentf 
6upposa.tb«Uw.h%will^.btve^clMd from some pBrtici ^tioB" i n"H^^ 

trulion. t 

tEe " cdvefiuv ^ BecbBK'^a 
by 

icer: 



my iiumble^otnnion, 
maintain but a l^eDul Biv« in ' 

^dbJ ibct nltBifell as* to woum 


mil a necessary con^ueiM ot the pro. 
the ex pcricncejofouejjjmjg^^^giaj;^^^ 

e this question,, and mpm 


intercourpe witblKe ^rw. wno toiffrt W;w 
Ifi^iagS: alma woifla.'BSH 1 

IceoTthe pro. ietii JL; IH 


iblfe and 


shall leave this quesiion,> and w^i^KMej^Mat gavommeathave resolvad 
upon the system generally as propoa^ ^ tbie l^tw Cooumaiionm.. LsbaUfete 
to the d liferent topics in the order they are presented to me. -> 

- . . . — . . ' " ■ « '«' 6. The 
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6. The law of England. to tfaa R«:ord«?\^^) 

luingi^ da»w <if -aboaid fae.UwJBCjbCiiK * ,.. Regi»tnitl«m»f 

7 - Mr. Morc^ir„|KjiSt}ij/«getlts. Com-«yimcau 

prc^de, end would sabttUnte 'die Mamyan language for EnriiM. " 

8. I-g;;«g2Jts. if dilig^ent, may become useful by coltectinguKTli^^ 
infonnauon, fiinQ %y bdbiaaiOBally eliciting latent and reluctant truths from the 
witnesses of the oppomM party ; but they do also, at times, mystify what is clear, 
cavil at trides, and sacri^ simplicity to the display of a fictitious acuteness. By 
protracting tik proceedings of the court, the ignorant are persuaded that its busi¬ 
ness is intricate and its practice expensive, oppressive, and odious. On the late 
circuit the recorder had but little to do at Malacca. The reason is obvious; there 
werc^no agents. The mosj^ crafty and litigious had removed; a second was other¬ 
wise employed; a third, rei^entiy only engaged, was dead. Should these agents, 
however, riot be excluded, they ought not to be allowed in cases of and under i oo 
rupees. 

9. It is proposed to continue the use of the English language in pleadings in 
the court of the profcasional judge, but to substitute the Malay language in the 
lay courts. As all parties are, under the existing establishment, at liberty to use 
what language tliey find most convenient when addressing the court, 1 conclude 
that the object is to have the preliminary papers, as petitions, pleas, answers, Ac. 
drafted in Malay. Against this measure there are, 1 venture to submit, weighty 
objections. 

10. The ordinary Malay idiom is so deficient Ih precision and perspicuity, that 
in cases involving several names or dates, or sums of money, or transactions, or 
intricacy, a tranmtion of such papers must be made, and the party be examined 
with the. view of ascertaining whether the translation be correct in point of facti 

it uotild not 

aflord greater ,confidence.anil facilitjfis , 

satisfac4)ry in the i»$ue« than may be obtained uiuler the present syatem. Pepo* 
sitions taken (lovin in Malay are liable to similar objections, but deposition!.in 
civil case.s would seldom be rcijuired. The judge a notes of evidence must neces¬ 
sarily be in English, "J'he only part of the proceedings which remain to be noticed 

the mva x'oee evidence of witnesses, from which the judged notes are draiiedr I 
have already observed lo the purport that a wilnes$ uia^y use any language with 
which he be mo|^t familiar. This,Imweyer, is under certain liipitutions. If a Kling 
or a Chinese enters the box, 1 would rather he should speak and be spoken to in 
the Malay language, even if his knowledge of it be somewhat defective. 1 feel 
.assured that the judge can, by his know ledge of the Malay lungg,e> keep an effectual 
check over the proceedings. In cases where the Tamil and Chinese languages 
are used as a medium, the court labours under difficulty. 

11. lam also incline4Jt> think that a lay judge can secure the truth miidi more 

efi'ectually and speed^JPapeaking English, and watching the interpretation, than 
by a direct addresaJH The Malay of ciifierent places has tlie peculiar idiom 

of those placesJIll^HCoru or less tinctured with words utterly unknown beyond 
their respectl||||^^B«ries. For instance, the Malay of Quedah,of Maiiangcabow, 
of Pa8sunimflll|||HP^umatra, of the Celebes of Batavia, those differ in words, 
phrases, and enflmation. An ignorant witness is more likely to comprehend the 
familiar utterancl of an interpreter who has learned the language by car only, and 
from the ba^as, than the more formal phraseology of one who has studied the lan¬ 
guage. In respect of iny own experience, I may speak witli certainty on this point. 

1 2. On the whole, then, 1 would suggest, that loucining the language to be used, 
matters be left precisely as they now are. 

13. As regards the pro{iosed option of a party to a suit having translations of 
the record, ] see no objection against the measure ; always, however, provided that 
such copies and translations be subject to fees as at present. Should the fees be 
removed, 1 apprehend frequent and tmeeasing applications would greatly and most 
needlessly increase she fai ygtms in the registrar’s offiqe. It will be borne in mind 

Uie muiute-lmo^^ beadloi^ of and judgment In cas^ 

^l£e names oT ftepitiit i^d tbe» r «nd 

detailed record i n^t te necetaarv. andit close copy toereof reasonable and salu¬ 
tary, were olTr procecl^Bi. M .» aftnle ccoirta ibaij^rej „.«ndM«r 

laeca. at Ltiaderstaadi wei«,^aer tbe Buteb, conducted with doted odors. I am 
«d cfthnen that 19 perwM bat of ao woidd not be one bta the wiser for such 
tramdatioDs. 

Jooi n b 3 ' * 4 * The 
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14. Tlie permanent presence of a professional judge t$ desimble; occasions 

of reference, and for appeal, may arise, on wbich the delay conseqaeiit upon the 
absence of a judgq beyond seas w ould entail serious incobvemence. 'The reasons 
assigned iu the Law Commissioners^ Report are cogent; questions immediatety 
Iwfore a .subordinate courr,' the right construction of a recent Act of t he Indian 
Legifilatiirc, or a ParliaTneiitary statute, may render prompt and easy commonica- 
tion with a professional man most desirable. Tlje opinions of the courts of Sudder 
Devvanny and Nizumnt Adaaiut are constantly applied for by tlie provincial judges 
in Ilengal, as I gather from the published volufnes of the “ Constructions,” by 
tlic.'ic courLs of the laws and regulaticjiis of Bengal. ^ 

15. To preserve the simplicity of civil proceedings, as contemplated by the Law 
(Jommiftsioners, it may he necessary, in addition to the exclusion of law agents, to 
declare a discretionary power to reside in the judge in respect of ccitain docu¬ 
mentary preliminarieK, dilatory [)lcus and technicalities, in which some of the agents 
mi! fond of dabbling, and the use of which they might still attempt to urge upon 
those v\ho may seek their advice*. Take, for instance, the 4 & /) Ann, c. 16. This 
statute is intended for “ the easier, speedier, and better advancement of justice.” 
I liavc known this Act to he quoted by way of proving that not the mere usage or 
practice ol‘ a court, but an express command by statute, rendered the proffert of 
letters ot administration iuclispcnsahle, and that the non-proffert must be fatal to 
the party failing to proffert. 

i(i. I approve of tliC |»rovi.sions made for the adjudication of cases “obviously 
involving points of English or international law,” and “cases of 10,000 rupees and 
upwards/’ being reserved for the professional judge/ Tl»c reasons for the former 
ate manifest; those for the latter res|)ect the preparation of the documents ne¬ 
cessary to he forwarded on ap[>eal. 'I'he ca^^c referred in by Sir Benjamin Malkin, 
paru. 22 (p. 2V) occasioned, if 1 remember correctly, some hard discussions at the 
lime upon this very point. 

17. I may not correctly comprehend the precise meaning of the terms “We 
tliink that the distrihbtion of cases vShould ordinarily he perlonncd by the profes¬ 
sional judge.” 

18. In a community, an important portion of which is fluctuating, it is essential 
to providi* ff)r the receiving of the evidence of witnesses who may be about to leave 
the jnrisiliclion. The examination of witnesses on interrogatories de bene esse is, 
liowevcr, a matter of course. 

19. Province Wellesley needs a court of its own, for the reason assigned. It is 
advancing in population and importance. The assistant's time is fully occupied. 

20. Full liberty of appeal is proper. The judge should, how'ever, be required to 

make hinj.stlf satisfied that tlieic is solid ground for the measure in every admitted 
appc.al. Our early recorders w(M*e soon sensible of this. 1 know of a case, a few 
years hack, in which matters havl gone so fur tfiat a rec(4^r had recommended ray 
withdrawing a judgment; meanwhile he removed to onjjj^the presidencies and 
my judgment was confirmed by his successor. The originally been 

judieialiy considered by the first of these proff*ssional geii^|H|||ftNot having the 
means of cou^julting ttie draft regarding special appeal^ by the Law 

Commissioners on 4 December 1 841, I shall not particularly ilU||l^t. The pro¬ 
visions for the a[)pcllam\s petition being presented to the cdurt against whose 
decision tin* objeciion is raised, and the permission proposed to be given to the 
res|)ondont for handing in his answer, are salutary meiisures. 

21. I Hiu of o[Mnion that the professional judge should not have the pow'erof 
culling up at his pleasure “any cases, original or appealed, which fr:om represen¬ 
tations made to him, he considers to be proper subjects for adjudication by himself, 
as involving qiltrstions of law.” This appears to me as vesting him with a power 
which may (accoidiiig to humour, for the professional no less than the lay judge, 
is hut man,) be exercised after an invidious, vexatious aud inquisttoriid manner, 
'flic l.aw Commission wish to surround justice with every safeguard# and they 
desire to preserve the professional functionary free from executive, influence, .and 
as a c'lieck over a lay administration of justice. These objects may surely be 
obtained \vithont raising occasions of unpleasant feelings between professional 
and lay judges. I have seen one in the Straits wdio would not blivc been back¬ 
ward 


* 1 wtuilil 8iiy u court presided by or enjoyti^; tbe preSencb of a a practised and leamed**^ ^ntlc 
luan.—C. 
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ward of fiQcoaraging representations inviting the full display of tl|e stretch of 

power thus brought within bis reach. " of \ 

22. In crimmal procedure some provisions wU! be necessary for compf^llmg the 
presence of assessors or for empowering the lay judge to proceed in their absence — 
after due warning given tp them. 

23. It is not stated what shall be the details of the periodical statements,’* 
and I have no means of ascertaining the particulars of those stibmittcd to the 
Sudder Dewanny Ada^lut and Sudder Nisamut Adawlut of Bengal/’ But if 
not only the professional judge hut the college of justice, is eacli, ** to bo furmshed 
with periodical j^atements/’ these ought to be very brief. 

24. I take this occasion of adverting to a topic ujK)n which much is often 
si^okeiTk—the actual work performed by the resident councillors. This work U not 
to be measured by oflF-hand declamation. As far as I am piTsonally concerned, 

I am free to declare that what with recorded work, work unrecorded, mul meeting 
those demands of courtesy which, from their iiidis|>em.sable obligation u|>on the 
functionary, claim a right to be considered, my time is occupied to the extent of 
my hotilili and strength. 

25. The petty sessions, os proposed, may prove a valuable portion of the system. 

It is worthy of consideration whether this court should not have some defined 
powers expressly eiuictod in respect of masters and servantKS, whether in-door 
domestics or field labourers, and for enabling the court to carry out an early sug¬ 
gestion of Sir John Claridge, to give the utmost latitude ot construction to tlic 
w ords ill the charter, see page 47, “ quarrels and cautroversies.'* The purpoM of 
surrendering tliis charter will be borne in mind. 

26. 'Hie projKised change in the jury system is important, and I am of opinion 
desirable, for the reasons assigned in the Law Report of 31 August ltS38. 

27. To render officers and soldiers amonahie to the local courts for aclions of 
debt and personal actions under 400 rupees,** is an improvement most desir¬ 
able. The court can, however, at present compel an officer to make a[)j>c«raiir4\ 
and should he waive privilege either in so many viords or by his silence, ho could 
not after juclgineiit pronounced deny the authority of the codirt. If, on the other 
hand, an officer should plead his privilege, and there should exist an insuperable 
barrier to the functions of a military court of requests, it has to be dccide<l whether 
the plea of priviUgt‘ conhl hold. 

2S. Before closing this loltcM\ I am induced to submit for your reflection 
the intense ilesirc of tlie Indian Law Commissioners, as munitested throughout 
their Report, of exalting the tirofcssional judge in array against the lay judges. 

Those are as much as possible laid under his single control, and f'.xposcd to the action 
of those littlenesses of human nature from wliich the noblest arc not altogether 
free, and of the t>ainful influence of which we have been witness in these Straits. 

29. The rate of salary pi;o[>osed for tlie professional judge does not hold out the 

assurance that w c arc tc^ijoy the presence of a hurri&ter of the highest order; 
yet to his single uucj|||||W w ill and mandate the lay judges are to be us subor¬ 
dinate as the the IJnift Act is to ihq Supreme Court, or the 

provincial judgM||^|p the court of Nizanuit Adawlut. 

30. The lay'IMBp arc very diflercntly circumslaficed, and appointed from the 
“onejudge to l>e^>pointed by the (Jovernor of Bengal,* Draft Act, section 1, 

This judge may be taken from a copious list, of which at the utmost lie can be 
only one of several leading members. In the Straits the lay Judges comprise the 
only and the entire executive authority. The native community is licreby en¬ 
couraged to look to the professional judge as the principal authority in the Straits, 
ami tlie executive as holding a very subordinulc filace. Is the profeshionul judge 
less subject than the lay judges to the influence of human eaiotionb^ 

31. It is worth iVliile to carry the consideration of this subject a step further. 

32. I wouI 4 » r^fer to tlie 42d and 54tb sections of the Report of the Indian 
Law Commissioners, dated the 31st Axiguat 1838, 

Section 42. “We think that whenever a (professional) judge and jury (comppaed 
of 12 persona) difler, politicttl cases excepted, the ^presumption is strongly in 
favour of the opinion delivered by the learned and* practised member of the 
tribunal.” 

Section 54. “ We have thought it expedient to limit the right of applying to the 
Supreme Court,” that is, to Uie aforesaid “ learned and practised »niefiibcr of the 
trihuaait” “ on matters of fact; to those cases in which at least one assessor is 
dissafisfied witb the judges decision/’ Tfins the single opinion of the “ practised 

300. D o 4 atid 
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md learned utember/' eMtvlrfigl^ on mattonk ofiiWf^ 
of any other 12 persons; hot ppinbn of the lay inkier bow well' 

practised/* if oppoaad by pa^y i;nie voice, .abali« beca^! the Imlge. is not a 
learned meinlier/’ be yiewed: aa ao unsafe that bis jodgimM under 

the review and final decision c^the leatued ii»€mber,*^'hoie opinton ia^iiafer- 
able to the unaninipus opinion of, 12 of the mdst bonest Aid inteU%esit inhatiHeiils 
of these Straits. ^ ^ 

33. The climax of this rcinarkable p^ference of the Indian Law jComtnbli^vun's 
consists in this, tluit the assessor, whose single opinion shall sba||b tbo jpd^ent 
of the Court, has ample means of explaining the grounds of jm dissent^ aaW 
thereforecorrecting any, .should there exist any, misunderstanaing or waiit of 
information on the part of the Court, tbree-fourtbs of whom entertain a diflferept 
opinion; but the professional judge may be and may remain, ignorant of/* the 
ai^guments that may occur to them,*’ that is, to 12 persons of nnanimous opiaion 
favour of their own view.” 

I have, &c. 

Prince of Wales* Island, (signed) J. Garling^ 

9 iSeptcmber 1842. KesideiU Counculor. 


Abstract of the Resident Councillor’s Letter lo the Honourable S, G, BotUtanh 
Governor, 8cc. Sec. No. 302 , dated Prince of Wales’ Island, 0 September 1 B 42 . 

1. A^tjipwledging receipt of Law Commissioners* Report, 0 February 1642 . 

2. Proposed extfusian of the Governor from the court. . 

3. Prouabillty that some ^ch officer will be retained, and if retained, of his participating 
in the judicial administration. 

4. If so to participate, the proposed system needs to be correspoudiiigly modified. 

A. This question will not be further considered. 

Q, Tile (ex (oci. 

7. Mr. Murchtson’s propwal respecting court agents, and the use of the Malay 
langu^e. 

8. doncurring that court agents should be excluded from the lay courts, or limited to a 
certain extent. 

». Of the use of the Malay language. 

10. Objections against Uie measure. 

11. Benefits of the existing system. 

12. Suggesting the coutinuance of the present system. 

13 . or granting translations of the record. 

14. Permanent preseuoe of a professional judge desirable. 

16. Cerfam formalities to be renderwl unnecessary. * 

16. Of the cases to be reserved for the professional judge. 

17. The profcasioiml judge’s distribution of cases. 

18 . i(!)f iut^xriMiCatories dc hene esse, 

18 . Pi-ovincc Wellesley Court. 

20. Of appeals,' 

21. Limitation of professional judge’s power of calling for &c. 

22. Of securing the presence of assessors. 

23. Of the periodical statements. 

24. Writing and business should not be accumulated if to blS 1 
26. Of Uie potty sessions. * 

26 . Of juries. 

27 . Military officers to be amenable to the local courts in cases under 400 rupees. 

28 -<‘ 33 . ObBer\'atious inspecting the extreme degree of preference given by the Law 

Commissioners for the professional judge. 

(signed) ^ J. Gttrling. 

Remahkb by Ikr. Itodyk, Acting Registrar in the Court of Judicature 
otiibo Suggestions offered by the Law Commisrioners for 3 new SybteA of 
Judicature in the Stratls; dated Penang. . , ' 

1. The Law Comtnksiofters in their Reptwt to the Goveitior**geolWid of 
have recommended, in. substwee, a fundamental change itt .tiiC 49iitir^ ayatw 
j^icature in operation at tfie Straits seUleipetits. Tbe aWSe alliAt- 

iiotis cannot be denied when tlW drciiomtaiices of tbea^ setlkai^ tafcim Ibto. 
conaicleration ipad compared wkb Wi^ were in 1836* tim i^e'^ tbe i^reMt 

dialler, independent of the many^K^ven^ncra and 
separation and distances of the tbiiee 



*»7 

* 

dteutticnt were tgnoratu ^ <ir OTiw^l«>ol«pa/%it it WMTf fte ^ 

Witter the necessity esislli Uie detent the law C<miiii$l»iotijers Wip))M it 

2i Irtie tDc»tweigh^<irtge(^^ the^ found Orged the jhtw^eouit ^ 

that ii is ttiaicitaiiied at aw ekpenae '^^iiite iumtnmeusttrale witii die pofiitUiftaii 
ami tli^ i^nlemeiftsi'' white they admit the objection ks to Its litiad^ 

Mmms to ^imVOb^k^ces^^ refuted.^ Acting upon the ohjetition tbiis urpf^t 
and with the manifest object of introducing more ecoaoinical system, they tecodi** 
mend the sufrender of the charter, aiiK consequent aboittioii of the pfewsfit 
Queen^s CoudU and to substiuite a system of courts to l>e superintended by a pit>« 
fessiooal judgfe aided by the resident and S^istant n^sident at each station, and 
to be modellea after the subordinate civil and criminal courts prbpoaed for the 
presidency of Calcutta, subject to such alteration as the local pmition of these 
settlomeOta call for. ^ 

5; In developing their plan, they recommeiul many things worthy of cousidcrutjoti, ^ 
even in modifying or reuiodeliing the present Queen** Court, but their systenr is 
extremely complicated, and instead of retnoving it, adds greatly to the evils of the 
existing one. This is apparent with reference to the connexion of the judicial 
with executive functions, the circuits and tlie appeals. 

PirsU The connexion of the judicial with the executive is, in the avowed opi¬ 
nion of the Law Cununissioners, an evil; and in this opinion the Stihlts commu¬ 
nity universally concur, Ou the plea of “ necessity,” the l*aw Coriimissiuiiem not 
only continue, but increase the evil, by proposing un additional executive lay judge, 
for each station* If tliere be oiiy necessity for iutroducingj^ q^ew sy^tenti or of 
eflcctirljg alteiationa in the present one, the separation of the judicial from the 
executive claims primary attention, and if the connexion be allowed to exist, it 
should only be under sucti provisions as will restrain it from operation except on 
peculiar and extraordinary occasions, though an entire separation, if possible, 
would be preferable, as conducive to simplicity in plan, and to the efficient and 
impartial administration of justice. Such a sejmration does not appear ineoin- 
patible e ven with tlie econoiiiical views of the Lnw Conniusslonerh* For if these 
setilonienis be so poor as the J^w* Commissioners ha ve heeii led to believe, why 
shoithi iliey nut he provided with i^rofesstonui judges on the same hcale of salaries 
as are paid to protessionid judges in other (lepeiidencics ol the empire? The 
large amount ullofted to the exeenlive officers for their pariieipnlion in Judicial 
business, viz. rupees monthly, or 44,400 annually, would be more than 

doubly ample for tliis purpose. If, again, the circuit ex|H:nsjgs uiul a due proportion 
of the sleameFs expenses on account of the Juj^iicial Dcparimenl bo added to \he 
above amount, the annual sum may be, at the lowest estimate, taken ut 50,(K)f> 
rupees. The wdiole judicial business at each station, exclusive of the poli^p, and 
the local magistrate's duties, might i>y it judicious arrangement andt a pibperly 
regulated system be performed by a profcshirnml judge. (TWe Appendix (A.) 
Until this is proved to ^ impossible (lor Penang ut least) the plea of poverty 
ou^ht not to avail t^^Kprtjudioe of this station, which ims been the continued 
residence of the |^||PRonal judge for upwards of 34 years. 

There is, bg^|Wji|H||^a wide difl^ence of opinion to the reality of the poverty 
of these ^ctUethfflK The Law Commissioners would do well to reconsider tlieirs, 


and'^iew the subject, not only in the light Mr. Young has jilaced it before them 
in fats evidence, nut ip comparison with ihc resource.s of other dc{>endeades of the 
<ifast|nre, if put upon^he same footing h» the Striuls sottlemonts. 


. ^SecandIy. The circuits, which form an unavoidable appendage of the Law 
CommisstoDeUt^ plan, arc in tliemHclve* the souicc of expense, and more or less 
prodhetiv^ of uncertainty, delays, disappomtincnts, and many oUu;r ijjponvcniencos; 
Whatf for inateiice, i* to prevent the recurrence of the order for the fteamer to pro>* 
te^anoiher quarter of India for state purposes, or fur ttie release of captives, 
of its absence when required while in pursuit of pirates, or undergoing repaif* ? 
The consequence of any of these recurrences would ^ be a totaP uerangemefit of 
busictosiik The naareit approximutUm to regalajity and dcsi^tch wotildi 
have a yes^ . ^utif^yjd^oled to tha imrf^ses of the court, Thia^ however, 
ba ve, woiitd get rid of iniricacy of Ute ayelom* 1 f Halacea 

a depfe^^ from which il is only, half the distance it is 

having two profasstewal judges would faeili^siiiipieit, the 
aod^ would ^ wway with what is truly ec»pph* 

ia pm,/ ' 

Be Thirdly. 
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necdrder|s Court: Thirdly* Appeals form a prommeiit feature in the Law Conatnisaionera’ plani 

Uci^igftratioti of »yMenj iu wliich so lar^e a proportion of the judicial business is allotted to the 

onveysiicc*. Jay judges in two of the three stations cannot be complete without them. A tribunal 
immediately superintended and conducted hy a professional judge, with liberty to 
parties on showing suflicient grounds, by affidavit or affirmation, to appeal frpra his 
decisions to the proposed college of justice in every case, and in Bohe cases from 
the college to the Queen in Council, w'ould suffice for all the purpoaes of these 
setllements. In most cases before such a tribunal parties would be satisfied with 
a rehearing, and it may be prcBuined that if there be grounds for appealing, a 
professional judge would not be backward in granting rehcarings. According to 
the proposed plan, reasoning from experience, the time of the resident and pro* 
fessionai judge on circuit ^ouid be occupied as much with appeals as with origin^ 
causes. In 1827 when Sir J. Claridge occupied the bench, appeals from the 
court of requests were so numerous as to average from five to ten every week, 
owing to the facility with which they were granted; a dissatisfied parly had only 
to ex|)ress his wish, and pay down his three dollars, which was the fee, and he 
obtained his appeal in less than half an hour, with which he ran over to the Court 
of Judicature! to get it filed, and a day fixed for hearing. Sir J. Claridge, finding 
that he had to affirm almost every decivsion of the Commissioner, passed an order 
requiring an affidavit of the grounds for appealing, and the transmission of the 
Conunissioner’s record of the proceedings before him for consideration previous to 
granting any ap|)eal. The practice thus introduced obtains, at Penang at least, 
to the present day, and it may be supposed works no injustice, for appeals con- 
tinue to he nfade in the mode prescribed, averaging perhaps from one to three a 
month; while it is reasonable to infer that in this small numlM.r the appellants 
act conscientiously, llwiugh often from mistaken views and misconceived rights, 
seldom from u litigious spirit or dt?vSire to cause delay or vexation. 

4. J’iie jurisdiction and procedure of the proposctl substituted court next coinc 
under consideration; and first, as to the jurisdiction of the civil courts. 

The division and subdivision of labour, and the assortment and distribution of 
eases for three separate tribunals, are necessarily part and parcel of a complicated 
system. All this would very properly form the details of a court under the con¬ 
duct of a professional judge, to wiioin, on the supposition that he is to undertake 
all the judicial business, the distinction and separation of cases involving law points 
or not would be immaterial, but whose arrangement would be governed by ciassifi- 
cution in accordance with amount only. I he view taken by Sir B. Malkin, and 
adopted by the Law Commissiotu;rs, as to the bulk of the business ot the Straits 
court, is no less applicable to all the courts in England and all her colonies and 
dependencies ; the bulk of business there, as in the Straits, consists in enforcing 
certain description of rights ; and yet, except in the Straits, this duty is nowhere 
entrusted to men of sound sense and discrimination as such only. If by “sound sense” 
is meant “common sense, ’ tliero are no two men, in the opinion of our present 
rccorilcr, *‘vvlio arc agreed on iho point." This ([ualilication in the lay judges pre¬ 
supposes a guarantee on the part of tliose who appoint the executive officers, that 
they will always select lor llie Straits government men “ of sound sense” and “dis¬ 
criminating nndt rstanding but such a provision is obviously in sepugnance with 
the system of |)atronage pervading the East India Company’s service. .A profes¬ 
sional judge simplifies the whole system and obviates every difficulty, 

S(’condly, As to the procedure of the civil court. 

l‘he al).sence of tiu; Keport on the procedure of the proposed subordinate civil 
court for Calcutta renders it premature to discuss its applicability here. The 
practice desciibed by Sir B. Malkin a.s having been pursued by him was and still 
is the preliminary step in most cases, in the registrar’s office at Penang: a notice U> 
the party complained against is the first process to bring the parties together. 
There is, liow»ever, in many cases now a previous direct application to the recorder 
himself by petitions, drawn up by a class of men apparently little versed in English^ 
which cost, according to their length and the circumstances of the parties, from one 
to five dollars each. In softic of these cases the parties are brought together on ,a 
fixed clay, their disputes heard and settled ; in others they are referred to the 
registrar, and de^iivd to bring their actions. These petitions were much discounte¬ 
nanced hy Sir B. Malkin, as in most of them he found the plaints to be misstated 
or misrrpiescntcd, and lacts concealed to bias his mindL He, however, did not 
remain long enough to enlorce the practice of complainants apfiearing end stating 
their story without the medium of these petitions. Sir £. pnmbier discounte- 

nanced 
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where he said every one had a __^____ 

brought forward in the regular way- 0» the eHtabtbbmcnl: of the Queen’s ^” ”^^^*^*** 

Court at Penang in 1808, the English pleadings in law and equity were adopted 

and strictly followed^ as it would appear by the reconls. In the time of Sir ilalpti 

Rice there was a wide departure trom dial practice ; the pleadings assumed so 

simple a form that tlwy certainly ^ ould cot be tolerated at tne present time. Thf 

practice which obtained under the rules of practice drawn up by Sir John Clsrid^ 

for the existing Queen’s Court was neither strictly technical nor So totally devoid 

of technicality as prevailed in the time of Sir R. liice. The practice conlmoea 

much the satm at the present date; if anything, it tends rutlicr to uphold the 

technicalities of the English pleadings.. There have be^n causes in which die^ 

pleadings have been altered at diflerent stages for informality or defecUveneas in. 

respect to pleadings; and, on the other hand, there have been instances where 

objections have been taken to informalities, &c., arwl overruled, cspeciully under such 

circumstances os it was apparent to the court that the eqds of justice would have 

been defeated by any coriipliance. is, ihcfdbre, very desirable, both with the 

view of facilitating the duties of the coyrt oflacera and of establishing a consistent 

and uniform practice, that the civil procedure he distinctly and precisely settled* 

Thirdly, As to the jurisdiction of the projiosed criminal courts. 

The same objection exists in the division and distribution of labour for three 
separate tribunals. The suggestion fora sub-criminal court to l>e kept continually 
open for certain classes of otVence is excellent ami worthy of adoption, and in itself 
a liuninne provision, inasmucli as it uill save many an innocent man bom incaice* 
ration for an indefinite period, as heretofore, before his XriaL The system in this 
respect would be much simplified by giving jurisdiction to the local magistrate to 
try and dispose of all petty offences short of larceny and felony ; and to tlie profes^ 
sional judge to entertain in liis sub-crimmal court all lurccnicvs and felonies, reserv> 
ing such as may appear to be fieculiarly aggravated or difficult, a/well as all capital 
oflcnces, for a higher tribunal, in which he may be aided by a jury. 

Foiiithly, As to the criminal procedure. 

This, too, if in strict accordance with the mode of proceeding in English criminal 
courts, would be inconvenient as applied to the tribunals of the lay judges, and 
would occupy too nmch of their lime as executive functionaries. It is, however, 
well suited for the system, wliich, by giving juriwii< iu)n to the local iiiagistrale over 
a certain description of oficnces, to be disposed of in the must simple and easy form, 
would reserve all other crimes and oflbncc s for trial before a professional Judge in 
the mode prescribed. The extinction of the grand jury and the biihslitutioii of 
assessors in lieu of a jury, and the reduction in the iiuml)cr of the jury, and the 
dispensing with their unanimity, arc subjects for serious consideration. In the 
absence of the Law Cominissiotierh' Report, and the draft Act referred to as to 
the criminal procedure recommended for their proposed court, any further rciiiarka 
here wxnid he premature. ^ 

Fifthly. As to ecclesiastical jurisdiction, the I/aw (’ommissioiierH have made 
no provision or the slightest allusion to llie subject, '^i'liis is an important omission, 
and remains unexplained. In Penang the duties of the court, in its ecclesiastical 
jurisdiction, arc extensive, and in some respects intricate, watching over the 
faithful administration of numerous estates, and the interests and rights of absent 
as well as resident parties. The charter confers large and discretionary powers 
on the court, yet there have always been a variety of opinions as to the mode and 
extent of their exercise. The system, as it exists, is defective, and requires to be 
defined ; andrin respect of the native population it ought to be totally remodelled. 

Under Sir B. Maikin*s judicial administwtion the ecclesiastical fees, whicli before 
that time were chargeable alike, wheiner estates be rich or poor, were revised, 
and a graduated scale substituted. This alteration maric the court accessible to 
every estate, however poco*, and brouglit on a lurge addition of latiuur without 
adequate remuneration. Tjbe annexed table CKhibits the pro(>ortion of estates 
brought in under the original charges, and since the substitution of the gproduated 
Bcale. In considering arm providing for this branch of the court’s duty, or even 
in modifying and remodelling the present cbarieri the object to be kept in view, 
with reference at least to the natives, is the ignorance of the people and their 
dti misconceived notions as to the power conferred by the court on executors 
Sind administrators, and consequent abuse of it. There no plan, however, except 
whaa must be selected from a choke of evils. Perhaps the most feasible would 
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be to apf>oini a general a<iimnistralor for all native "oatates where no will exists, 
with suitable rules for his guidance and conduct, who shall foe under the immediate 
control of the court^ and 1^ remunerated partly by a small per-centage on the 
valve of the estates he admimilers,,which, by his accounts, shall exceed a certain 
amount, and partly by salary. This would tend to introduce reg^arity and con¬ 
fidence, and pul a stop to a prolific source of litigation, in which mods and other 
f>rof)erty, interests, artd rightjfe are involved. ^ » 

,5. 'i he subject of law agents, or legal advisers, as they are designated by the 
Jyftw Cominlssioners, is. only indirectly alluded to. From what is sugj^st^, it 
noiild af>pear that the admission of native pleaders l>efore the tribunals of the 
l.aw (^rtninissibncrs’ syatem is contemplated, though it docs not af>pear that 
JCnglisli pleadei'i, are t% l)e excluded. riie objections to native pleaders, or 
“vakeels,” as""they are styled in the Indian courts, are numerous and self-evi¬ 
dent in the present condition of the natives, looking even to the most respect¬ 
able and best educated among them. Circumstanced as thsee settlements are, 
tlierc, can be no us to the utility of legal or profeSKioiml advisers or 

law agents. Thc7 may l)u said to be just Iterated in the existing court; and 
parties who employ them, whether from inclination or necessity, with but rare 
exceptions, must pay for the “luxury.” ^But whether the I-aw Commissioners’ 
plan be adogtt‘<l, or the present court continue to exist as now constituted, or 
olluirw ise tnodified, the sul)ject of “ law agents,” embracing a view of their 
a(:c|Uireinen?s aqtl (]uulifjcations, and the rules for their admission, guidance, and 
control, is woriliy of serious cousideration. If, urider any system of court, 
the working*cslal)lishment he So reduced us to drive suitors to the law agents 
exclusively tor the prcj)arulion of pleadings, the urgency for such a control and 
supcrmteiideTice is still more imperative. An adcfjuate [uovision requiring all 
suitors to come with their pleadings prepared by an admitted practitioner of the 
court, would greatly relieve a small establishment; tiie proportion of consequent 
loss in the fees Viould not average the salary of an extra respectable clerk, while 
the oflice duties would Ijo simplified, and, what is everything with the Law Com- 
inisloners, the work would ho as etrectually performed as if they had provided 
a full and efficietit c^tahlisliinent for it. Under any circumstances, liowever, 
Stive these plat-es Iroin the vakeels or native pleaders which infest the Indian 
courts. 

0 . The results ot the liiiw (’ornmissioners' plan arc, an expenditure for purely 
judicial administration of io(),()40 rupees, and a consequent reduction of present 
charges tit the i^xlent of 90,294 rupees, 'riicrc are considerations in provid¬ 
ing tor the machinery of u court which arc naturally enough disregarded in 
scheming for economy. At any rate these consicleralions, in a greater or less 
degree, have been overlooked l>y both tlie (Jovernor-general and the Law Coin- 
inissiouers in the prcfuiration of tlieir lisis of estalilishiru lit. 'I'he scale of allow¬ 
ances to many of the ollicers could not well have been lower than what they 
have proposeil. 'Fhe «|uestion, however, is not whether these allowances can 
procure handb to undertake ilie worlc, but vvill they suffice to secure the services, 
even on an emergeiuy, of trustworiliy as well us competent men, who claim 
respect, and have a name and character to maintain. There surely was some 
motive, some object, which induced so imperative a call from the court on the 
government for lla* exi.iling contract and heavy expenditure; in fact the temp¬ 
tations to and o[)portuniti<'s for corruption and bribery, in ct^ery degree and shape, 
are so great and so'numerous, to which the machinery for dispensing justice is 
cxposeii, llml there can be little doubt as to the leading motive and main object 
by which the functionaries, b(»th of government and §ourt, were influenced. It 
is true that there was much opposition on the pait of government in acceding to 
the court’s requisition, because^ the rcs|^ousibiltty of providing against the evil 
rested with the court. On tlie removal of the recorder it was not deemed safe to 
interfere beyond a small rcduclit)n in the registrar’s pay, though it was at the 
same time in.sisted that the senior clcrksliips of two'.stations, which had been left 
vacant, should be filled. There are not instances wanting in the bisto^ of India 
when the Fast India Company, acting upon the maxim that **prevention is better 
than cure," placed their servants and the Queen’s judges on a footing to be above 
all temptations. The »>ame maxim claims attention here. Another consideration 
is, the numericul strength of the establishment, which, for Penang at least, is too 
limited in soir.6 respects for the efficient performance of even the ordinary duties 
iu the registrar s office, imle|jendcnt of other casualties, as sickness, &c. 

7. Appended 
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^' 7 * Appraded is a list ^^slablisbaseilit for , 

Court; it is not presumed that it niU he suIRcieilx (C,) 
of.systein, but it is intended to be contrintcd irit 

f ioit; and allowing the plea of poverty to be availtf^ • * 
owing suppositions:—► 

fll(^ » 

ut. That the charter shall remain and be mptlifljajj 
here, and consequently, that there be a s rent, 

2d. That Singapore and Benang shall be separate!fibosrn. ff| 
under the Supreme Goverainent, tlic former having ^^«t>ao£; 

a resident and three assistants, the latter having Pro 
deucy, with,a resident and two assistants. 

3d. That Singapore and Penan<» shall each have a pi 
judicial establishment enumcM'ated in the li«t appended. ^ 
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4lh. That tlie residents of Singapore and Penang | 

Queeirs Court at their respective slutioiA, under a jirm 
fining on what occasions and fur wffat purposes iheir fun 
exercised. , % ^ 

,5th. That there be a provision in the charier authorising t 
sional judges, or any other competent authority in India, to 
for the judicial duties at Malacca and Province Wellesley 
define llie extent of their jurisdiction in both civil and criiuii 
of appeal, &c. 

This sketch does not preclude the employ of as many foncti 
ment purposes as may he deeniccl requisite. It only includes ihcWly ag/^j^Jy' 
under the Law Commissioners* plan for the purpose bf com par 
diture. ^ 

The list of establishment is prepared with a twofold object, , ** 

cability of reduction to the Queen’s <\>url, w hether the f>rofef| tJiU•ma iiiowuncr. 

designated as “ recorder.” or “ barrister/’ or **judge/' and the des«ie crir' ’ wiHbrSior,Jd 
necessity, of preserving the fountain and administration of jusliecifbri 
all temptations. The following particulars also may he deserving- 
reference to some of the individual oftieers. 

The registrar, if not professionally educated, should at least iKy'~ 
who lias bestowed some attention on the subject of law and ita udmit. 
not merely a practical man in the routine of an ottice, ^ ^ 

The second clerk should be at least proficient. in English, to whom' 
of succeeding to the senior clerkship may be held out. ^ 

Tfie writers or copying clerks may fie selected from some of the c 
lives in the place. ^ 

The interpreters should be proficient in English; the responsibility of., 
is much underrated ; but some estimate may be^iiiadc of it, if it be only 1 
how much involving both life and property depends upon correct interpr 
translation ; the labour of interpreting too is x rv great, often w ithout int??^ ^ 
or relief, ami coniinuous from flay to day ; the fcmtmcnitiou proposed f>y 
Commissioners is inadefjtiatc to the rcspousihiliiy, duly, ami labour of this 4 

to secure integrity as vvell as eflicieucy, uimI at the least shoulcl he doubled "4"** 

Tlic sheriff should be a paid officer, and the fees of his office should be Strait^ 
to the general account of fees paid into the treasury. f civil 

'Ibe (/Oinmissiopfer lor Malacca, whose jurisdiction will be more cxtcnsiv» 
that which need be assigned to the ComniRsianer for IVovince Wellesley, 011^“*** 
course to l»e paid in the same proportion. 

The division of labour as shown in Appendix (A.) is intended simply as an 
tradon. The actual quantum of judicial business in thii^station, by a judiciou, the 
rangement and a diligent use of tidie, will not bo found to be mure tiiiin a pra.,e. 
sional judge can get throuj^. ’ 

The Commissioner for Province Wellesley, with a view to the convenience 
the people there, ouglit to be empowered to try all civil causes arising there n 
excirt^og. 50 dollars in amount, with liberty to suitors cither to select the profeb* 
sional judge’s tribunsl or to appeal from the Commiwioner'fl decisions on groiim^^ 
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coroner there, and tbe assessment officer for 
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ament of liabourfoi the Professional Judge. 
hr trial of all civil causfB exeeasding 50 dollars in amount, 
for eocieBiaatical matters prifnarily, but not to exclude civil 

^ub^iminal court for^rial o( alji,x>fience8 not capital or pccu- 

liar^^ag^^ conscience, for trial of all civil cases not |xceeduig 50 dol- 

1 appeals fVom Province Wellesley, and disposing 

%HS as might Taniain over during the week.^ 

Saturdajfor capital offences to be held regularly once every quarter ; and as 
such inatt^ will he'comparatively reduced, this is not likely to occupy beyond a 
The crir 
cases for { ‘ 

weak. ! 
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Lkttrrs of Administration and Probates granted in 
Pehai^t from August 1827 to 31 August 1842 . 
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table of fees. 


- - under the Bdbati- 
tuted table of fees. 


* Iti 1830 , from 1 July, and 1832 , to i Junf, tfie court was closed. 
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Ki:MARKS by Mr. ChurcJb, Resident Councill6> at iMi>ga[>ore, on the [iroppsed 
Alteration, itrthc Court oi Judkratiirc in tlie StraiU. 

^Singapore, 24 September 1842* 

I HAVE perused with attention commensurate witli the importance of the subject 
tb^ printed Report^ dated the 8tli February last, of Indiart Law Commission, 
upon the question of abolishing the existing Court of Judicature of the Straits, 
and substituting in lieu tiiercof an entire new system for the administmtion of civil 
and criminal jnsiice, 

2. It has been my earliest and anxious «i<|^vour in considering this grave ques* 
lion to divest my miod of local prejudices and prc'ddections, which it must be 
acknowledged are too often jpngtndercd by having been long familiar with one on* 
varied system, Whatever scheme tiray evenftially adopted it is not likely to aflfect 
me materially ; 1 have therefore less hesitation in recording my opinion with the 
utmost fteedom* My sentifuenu, such as tliey are, are tjie offspring of much re¬ 
flection ahd experience; «ii 4 my dhtef desire K that the inimbiUnis of llie Struts 
settlements should be in possession of as 4 ar^e a {lortion of the privileges of British 
subjects, con^ktent wiUi their varied condition and the public welfare. 

3. As the Hon. the Govefoor (Mr. Bonham) has for a protracted period be¬ 
stowed more than ordinary atbeutioo to jtrdiciel business, and who doubtless will 
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Kfcordcr's Court : deem it expedient to communicate to higher authority the result of practical 
BegIftrAtion of knowledge and experience, is scarcely necessary for me to enter into any lengthy 

ConveytinccB. detail. I shall therefore QiAue iiiy opinion to a few prominent points which ap¬ 

pear to me to be peculiarly wjectioiiable in the proposed scheme. 

4. I iiowever deem it an incumbent duty to premise, thaj it-is my deliberate 
oj)inion that the present system, with HW its defects and incongruities, is unspeakably 
prci'crable to the complex rttachincry propounded by the Law Commissioners in 
their Report i>pw under^consideration. The condition of the inhabitants of these 
settlements is quite dissimilar tp the continent ot India } they have peculiar wants 
of which a remote legislature can imperfectly fudge. 

5. I am not of those who would ventui^ '^to recommend tl]y|t the entire ju-> 
dicial business be transacted wiihoot the presence of an English professional judge; 
indeed 1 consider one indispensable to settle intricate points of law, which will a^nd 
must arise as eoinniercc extends. Ko lay jodge, however acute his intellect, can 
be competent lo decide such (picstions ufth satisfaction to himself or to the mer¬ 
cantile community. “ It is the dhty of a judge to pronounce his decision not 
simply uccorJ 4 ng to his (;\vri opinion of justice ai^ rjght, but according to pre¬ 
scribed rules ;^t is the judgment uf the law, ri(;t hfe own which he delivers.*’ M e 
know to become eorivcisan!: wiili the prescribed rulbs,’’ deep research, assiduity, 
and experience arc indispensable. ^ 

G; (Candour hcetbsilates me to record, that even at pre.^ent 1 preside on the ju¬ 
dicial bench, licar, artd delennine causes with very diderent feelings to what ( 
should do v\eie there no professional jmlge in tlie Straits. During a trial, should 
any eomplicated question arij^e (wiiicli certainly seldom ucehrs), judgment can be 
postponed wiilKuit any very sci iojjj^^iiicouvcnitnCe lo the parties coiicerne<l until the 
lay judge h.»s an opportunity of consulting the recorder. 

7. Siiigupore, from its position mid extensive commerce, is clearly the most eli¬ 
gible station for the residence of the professional judge. 

S. T)»e most ohjc^ctionahle feature in the scheme recommended by the Law 
(.‘Omnussion^ is by far the system of indiscriminate a[ipeals in all civil cases. 
Siiould tliis l)c persevered in, a greater calamity could scarcely befal the Straits 
seUlcmcnts ; Uk* incontrovertible conscciuence would be lo encourage extensive liti¬ 
gation, prove dilatory, and of necessity be attended with conshlerable expense to 
parlies, evils whielt scuicely exist under the present system. 

(). If every case, however simple, winch is hoard and decided by the superior 
lay judg(‘ is open to a[>peal lo<thc professional judge, and that learned person is 
wlioW'ed to exercise ihc special |iowers accorded to him in the .^2d para, of the Uc- 
poit, there will he no end to litigation ; it will, moreover, be exceedingly harassing 
to the lay judge, and tend to bring the executive ofliccrs holding judicial appoini- 
nifnts into eontempt, instead of being, whal they ought lo bo, the immediate objects 
of esteem and confidence^ 

10. I have no hesitation in saying ^lial I conceive a lay judge, who from a long 
rosidonce in the comurv, intirpale knowledge of the language and manners of all 
classes of native^, will he found generally more'competent to judge correctly in 
matters of fact than a piofessional jiulge who has spent the best years of fits life 
among Europeans,,and prone to believe mcrything because it is sviorn to. It has 
been said by one who well knew and Itad sketched the native character, “ It is not 
in causes where Hindoos or Alahomcdans give evidence that a fact is proved be¬ 
cause it is sworn to ; w e are compellet^^ to take a greater latitude in judging by pro¬ 
babilities than a strictness of English judicature fti general allows.’^ 

11. No one, I apprehend, will aflirm that the minds of our mixed inliabitanU are 
of a superior texture to those of the Hindoos and Mahoinedans of India. My 
<»wn experience enables me to say the Chinese dnd others are in a stale of moral 
d<’ovadaium almost beyoiVl conception. 1 witness daily, na^ hourly, instances of 
natives uitering the niost|clidiberate falsehoods on the most trifling occasions; and 
uluit wdl they not fabricate wlien their personal interest is concerned? 


12. In the 30th ()}iragraph of the Report, it states, The |K>pulation of these 
settlements ge nerally is of a very mixed character ; |:onsisling for the most part 
of Malays, Clnnesc, and natives of flic Archipelaj^, whose litigation will be com- 

monly 
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fnonly allbut itiatten; to be jqioveroeil by their own Now I submit to any 

dispassionate antliority, whether Mr. Garling for mtancCf who has been in the 
eountry fer 30 years* is not more cuiiipeteut to jui^e correctly in such inalteis 
than a rei ently arrived barrister, who knows notliing of the native language or the 
manners and Inibiu of the ditfereiit classes. 

13. If appeals from the Jecisiou of the senior lay juds»e art< allowed, there 
should be some liiniuition as to amount, 2,000 rufiees and upwards. 

V ' ^ 

14. If I accurately understand the bearing of the specdid powers delegated to 
the professional judge, as set forth in tJie 4{>th pui-aLM'a[>K of the Report, every 
sentence passed by <tny subordiniRtc court is liable to be alltTcil and quashed by 
the professioiili judge, or, in tlie words reconled, to pass suclf'onicrs ui>oa it as 
may seem fit/’ If such a s\ stem becomes law, it will place the chief civil authority 
of the iitation in a mo.st unenvied position, and be a prolilic source of pccuiiiarv 
advantage to law (igents, without any public benefit whatever* Under J'Ucb a 
sy&tein what individual, however guilty, will rest satUfied with the decision of the 
lay judge? If possessed of 6lends or a few rupees, there will lie no dilficulty 
in getting a petition dratvn„^ backed probably liy affidavits totayy destitute" of 
truth; these documents, from tlicir a|)parent speeiousness, may induce the profes¬ 
sional judge, who may be perfectly ignorant of the character of the people, to 
call for the records and ftt once uhrogsRe the sentence passed by the lay jticlgc. 
If it is thought inexpedient to confide to the rcssident tlie extensive judicial 
powers laid down in the Report, without the check suggested, lei them dthtc be 
iibriciged, or deprive the chief local functionary of all judicial authority, rather 
than allow tiie e xtraordinary interference on the part of llic professional judge, as 
proposed in paragraph 40* 

15. If the court of the supeiior lay judge is to he open contituiully, f uppre* 
hend there will be some difficulty in securing the attenflance daily of tijree asses¬ 
sors of chajacter amJ respectability ; such duties would I conceive fall exclusively 
on the Europeans: tlure arc insuperable olycctions to nafivts lieing assessors; in 
fact, there would be some difficulty in finding half a dozen corning under the 
denomination of character and respectability.” 

lO. As to the finunciul part of the plan, 1 have only to ohsei-^e, that the sum 
of 400 rupees a month as salary for the head clerk or rather registrar at Singa¬ 
pore, is altogether inuderprate to enuhle him to live in a manner b(coming his 
situation, much less to mak(^. a provision for a family. A suitahle salary is const- 
tiered u necessary guard ol every judicial system^ it is also necessary to secure 
the exclusive employment of the time and talents of the local registrar; it is more¬ 
over of importance to make such an ofiice ll»e object of able and re>pettublc men, 
without which the arduous and responsible duties will never be efficiently 
discharged. 

17, n»crc appears to me A serious mistake in the average receipt from fees; in 
the 44,<127 rupees, 1 am disposed to think die fees of Court of Retpiests have been 
included. At Singapore the fc«;s received from the Court of Judicature during 
the year 1841-42, aggregated rupees 14,207. 4. 3. which I estiinale is equal to 
the auiouut of the tvto other settlements. 

18. I have endeavoured to |>oirit opt the most, ohjcctionahic features in the 
posed scheme; its inaptitude "to the Straits’ settlements must 1 think he manifest 
to every one who possesses any local knowledge and experience, and if futssecl 
into a law without extensive alterations, wiil 1 fear be productive of evil instead 
of benefit; I therefore in conclusion most humbly but most earnestly solicit the 
supreme authority, in its wisdom, not to countenance such a system of judicature 
for Prince of Wales’ Island, Singapore and Malacca. 

' (signed) 7 \ Church. 


No. 
R«coldcr^ 
liegistraiii'it oi* 
Convey aiuv'. 
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Remarks by Mr. CaUhvell, ^nior^ Sworn Clerk in the Court of Judicature at 

Sini:u|;ore, on the Suggestions offered by the Law Commissioners for a new 

System of Judicature in the Straits, 

To the Honourable S» (r, Bonham^ Esq. Stc. &c. &c. 

Dear Sir, 

I DO myself the honour, in compliance with your request, to state a few obser* 
vations that liavc occurred to me on perusing the Report of the learned Commis* 
sioners on the subject of a new Court of Judicature for the Straits, although 
f>robably their only title to merit notice would be that which an experience of 14 
years’ servitude in the present court might give them. 

In reference to the constitution of the intended court, the Commisrionert 
propose, in 

Pura. 31, Tiinl Singapoi u shall he the station of the chief court, which is to be 
composed f)f the barrister, tliu rcsidciit councillor, and the assistant resident. 

Para. ;}2. (uses involving points of law', c'dscs coticeniing government, and 
cases aiiiuunting to 10,000 Comjiany s rupees, shall be reserved for the profes¬ 
sional judge; all other cases to be disjiosed of by the resident and his assistant. 

Para. 34. At Singapore the [jrofessioual judge shall perform the distribution of 
C'uscs; in his absence to be done by tlie superior lay judge; and 

Para. 35. At Penang and Malacca this dislrihution to be performed by the lay 
judge ordinarily. 

It would app(‘ar, from the foregoing sections of the Report, that there is to be 
at each station hut one civil court, which is to he composed of three judires, whose 
duties and powers are wholly distinct from each other, each to sit alone in the 
pciJbrniatice of his particular duties, an<l each, in reality, holiiing a distinct 
court; but, although the duties of the professional juilge appear to me to be jirctty 
clearly defined, the Report seems wholly silent us to the distribution of cases 
between the Irty judge and the suhorclinute judge. It cannot, I prc'sumc, be con¬ 
templated to give the subordinate judge the power to try the same class of cases 
as the sii))eriur lay judge; for if their powers, in that respect, are to be equal, 
whence arises the distinction in terms, or llie subsequent provisions for appeal 
from one to the otlier? What portion, then, of the juiiicatnre is to be assigned to 
the superior lay judge, and wliat to the subordinate Judge, the Report does not 
declare. It may l>e intended lluit all ca.ses, of what nature soever, from one dollar 
up to II million, shall in the first instance be laid before the professional judge, 
whcMi present, who, after Imving supplied iiim.self, will parcel out to the lav judge 
and the .subordinate judge such cases us llic professional judge shall think lit shall 
he tried by tln'in respectively; but it occurs to me that, if even tliis he intended 
(ami it is tluj only true interpretation 1 can give to paragraphs 33 and 34 of the 
Report), the iieces.sitv Jor tlie very extensive j)rovisions for appeals from the 
subordinate judges to the profc.ssional judge, who himself makes the ** distribution” 
of cases, i.s, in a great measure, done away with. 

Ihit, although the intentions of the (k)mmi.ssioncrs in this respect do not appear 
to me to be so clearly and fully expressed as they might have been, and although 
it may be somewhat dilBcidt, in consciiuencc, to^say what the elfect of their 
system of judicature may be, or how' tlje three judges are to divide their time for 
tiieir respective sittings in one court; I am, nevertheless, tor the reasons herein¬ 
after mentioned, stronaly inclined to consider the plan as objectionable, and likely 
to prove ;i far less efficient system of judicature than the one at present in force. 
This leads me to the consideration of 

Para. 38^ which says, that from the decision of the assistant an appeal shall lie 
to fho superior lay judge, be determined by him, or to be reserved for the pro¬ 
fessional judge, if upon j>oinls of law. From tlic decision of the superior lay 
judge, in original cases, appeal shall lie to the professional judge; and from 
the d.ecisiou of tlie professional judgp, in original cases, an appeal shall lie to the 
College of Justice in Calcutta j and also 

Paras. 30, ^>0, 41, allowing specuil apfieals from tlie decision of the professional 
judge in casc.H decided originally by the superior lay judge and subordinate judge, 
and from the decision of the superior lay judge in cases decided originally by the 

subor^fiate 
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subordiaate to the college in Calcutta; and the transmission of such appeals and 
answers thereto through the courts in the Straits to'Calcutta. 

The provisions tor appeals contained in these sactiona are some of the most 
important, and perhaps most objectionable, in the whole Report ;—^importuit. 
because they afford to the injured suitor the ,opportunity of acquiring from one 
judge a right wjiich the arbiiraiy or unjust decision of ano(l>er judge may have 
withheld from him;—objectionable, because of the too great facilities of appeals 
which they allow, thereby creating an opening for and an encouragement to litiga¬ 
tion, which, it appears to me, it ought mther to l»e iljc endeavour of every court to 
prevent, in a ntixed population like ours in the Straits, consisting of men of 
various countrit'S and creeds, widely diflering from each other in their hahits and 
jnock's of thinking, it is scarcely possible to expect that, in H case where both 
parties maintain that tliey are in the right, the decision of one judge, however 
correct in itself, will .satisfy both. Xlic dissatisfied party will Ik; hut too ready to 
avail himselt of the great facilities allowed, and the chance of having that decision 
reycrscil by appeal to u superior judge; and, considering the great pro]>ensity to 
litigation which eharacterise.s,ihe grout jnajority of our native population, instances 
of this nature must become of frequent, nay daily occurrence. 

The facilities of appeals allowed by these s<*ctions, besides other evils with 
which they are fraught, have timtof sulijecting an innocent party to be suinmunetl 
from one court to another, at the ca|»rice, or worse ftsding of an obstinate suitor, 
at a great sacrifice of time, which in some instances may be attended with pecu¬ 
niary loss, and upon a question that may luivc already hutl a full investiguti-m and 
an impartial decision. Indeed, since tlic “ distribution ” of cases is to he made 
by the professional judge, w hen present, who will try all cases involving points of 
law, the appeal from the decision of a subordinate jmlge must in general only ho 
upon n ])oiut of fact, regarding which different opinions may be cntcrUrined by 
difierent jwrsons. 

Para, 4:2, “ The professional judge shall have the power lo call up to liis court 
any cases, original or appealed, whieh from reprc8er»liitii;.>ns made to hiiri he con- 
.siders to be proper subjects’ tor uiljudication by himself, us involving |tuint8 
of law.” • ” 

I consider tiie si)ecial powers heroin eonfiwred on the professional judge over 
the courts and proceedings of the lay jmlge extreiiw ly ohjecllonftbic, from the 
serious constspienci s which arc likely to result from an undue exercise of those 
powers by the judge himself, and from their liability to abuse on the part of the 
suitor, hy misrcjiresentations, in whicli, unfortunately, the native inhahitants of 
these parts are hut too prone to indulge. A*ease in wbieli (piestions of fuels only 
tuny be in dispute may have been tried and investigated w ith diligence and patience 
by the lay judge, and postponed by I'itii, cither foi' further hearing or jndgmeiil, to 
a future day; the defendant foresteiug, from the nature of the evidence alreadv 
adduced, that he is likely to lose, may in the meantime lay before the jirofessional 
judge such an exaggerated statement of the circmnstunces as may induce tin* pro¬ 
fessional judge to believe that the case is imt a proper one for the decision of the 
lay Judge. The professional jmlge may therefore order the case to he laid before 
him; and though it may not involve an abstract question of law, he inuv nev'.'r- 
Uicless think proper (for be has the power) lo try it liitnself; but what'will be 
the consequence? I scarcely tiecd tell one who possesses sueb an extensive know* 
Ictlgc of the cliaracter and morals of the natives as yourseir. that the ilcfendant, 
knowing better than he did before the weak points ol his case, will have bis wit¬ 
nesses in lietter training, if I may use the word, nay, be will .sui>ply hiiusfif xvitb 
other witnesses to make uii any deficiency in lii.s eviilence, and la; may, after all, 
succeed in obtaining a judgment in his favour; whilst the lay judge who first tried 
the case, and had a Utter opportunity of judging of the correctuts-> of the evidence, 
from the demeanor of the witnesses, bis knowledge of their bubiu, &c., would 
have come to a very diffetent, and probably more just conclusion. I have no 
hesitation in saying that tltis is a case extremely likcl/^to arise under the system 
tecomme-nded hy the learned Commissioners; and the eOi^'cl of it would be such a- 
to cast into insignificance the court and proceedings of tne lay judge in the eyes of 
tlic natives. ' - 

Para. 52. “ We consider that the general power of supervision proposeil tu !«• 
given to the professional judg^ and the provisions for appeal we have suggested, 
3®0. F F 2 *1 ill 
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Kccorder'KCourt: will be a Riitlicienc check upon the subordinate judges^ while the fadlities which 
Kegifttration of ^yjn afford for consultation and reference between the inferior and superior 

Conveyances. judges will tend greatly to prevent errors.” 

With great respect for tlie opinion of the learned Commissioners, 1 trust you 
will pardon my taking it upon myself to remark thatl believe there is inuchreasoh 
to doubt the soundness of the inferences here drawn. Indeed I would rather con¬ 
sider the facilities of appeals, and the too great pwer of supervision of the pro¬ 
fessional judge over the proceedings of the lay judge, as likely to produce quite 
the contrary result. It would be far preferable, ip my opinion, if the practice iii 
cases where a party feels himself aggrieved by the decision of a lay judge, were 
allowed to "stand as has generally been adopted here. The aggrieved party should 
be instructed to set forth in an affidavit his grounds for a new trial as fully as the 
circumstances of the case will admit of; and upon such afhdavit being laid before 
the profes-sional judge, and strong grounds shown that the decision of the lay judge 
has been wrong in point of law, the lay judge should be consulted ; and upon a 
new trial lacing granted, the lay judge should take his seat upon the bench with 
the professional judge at such new trial; and upop coming to a decision upon 
such rehearing, the lay judge .should be permitted to give and record his opinion, 
should it differ from lliat of the professional judge, but the opinion of the pro¬ 
fessional judge should on the other hand overrule that of the lay judge, and it 
should also be final and absolute. There would be far greater probability of strict 
justice being done to all parties by this course of procedure (wliich is also far more 
dignified) than could (iossibly be expected from the proposed system of indis¬ 
criminate appeals; for if every decision of the lay judges shall be 0|)en to appeal, 
and liable to be reversed by the professional judge, what respect will be paid to 
such decision by the suiloi ? Infleed the lay judge himself would be disposed to 
‘ give bill ii superficial examination of a difficult and intricate question, but rather 
leave !o hisS su|)( lior the more arduous duty of a fuller investigation. 

lieforc I proceed to offer any remarks upon the alterations in tlie criminal pro* 
cednre, 1 would say a few words on the subject of Mr. Murchison's suggestion 
[see page 17 of the Report) : viz. 

'fhat the Malayan language shall be the language of the courts, with the excep¬ 
tion of the hurri.ster's court, wliich should carry on its proceedings in English. 

Wliicli it is salisfaelory loobscivelhe Commissioners do not recommend the 
adoption of; for iht: only p( rsons who wonlil benefit (if any benefit could at all 
arise) by the introduction of the Malayan language in the pleadings, evidence, &c. 
would he the Malays ihcmselves; and yt't this class of people form the least 
important portion of any class of resorted to the court at 

Singap.ort' lor redress. 'I'he principal litigants of llu'se parts, as you are well 
aware, are the natives of llu' Mulahar coast, anvl (^i)incse; and of these, the 
great niajorily undoislaiul ami speak but very impelfectly the Malayan language, 
and no benefit could possibly accrue to them by having their pleadings drawn up 
in that language, w liieh would have to Ix' explained to them in their own language, 
in the same manner that the pleadings in English arc at present, before they could 
be inadi' to understand tlu'in. 

As ilie juolc.ssiunal jiulge is cm[)Owcrcd to order up for investigation before him, 
from the coui l of the lay judge, any case he may think fit, if the .'Suggestion of 
Mr. Mnrehisfon be adopted, lie wenid find the pleadings, judgment, and record in 
such a cause written in a language which he is not expected to understand, and 
which from its poverty in words it would inquire great skill and knowledge to 
express inlclligibly the varioas details of judicial proceedings. And in reference 
to the native suilois, tins recommendation .supposes them to be qualified, with the 
aid ol interpreters, to conduct the trial of their causes in English, in the court of 
the profe.ssionul judge, but to be incompetent to do so in the same language, with 
the same aid, in the court of ihe lay judge. t 

No inconvenience has ever attended the practice that has hitherto been adopted 
in ugaid to the use of thg English language in pleadings, evidence, &c., except 
that which must always arik* from the want of good and intelligent interpreters; 
and tlu'se we may never#*ope to obtain until the salary is made adequate to the 
responsible and arduous nature of tlie duties they are expected to perlorra. 

IJpon the subject of the proposed reductions in the registrar's establishment, I 
offer no remaiKs : first, because it would probably ill beco.ne nic to do so; secondly, 
J because 1 know no one more capable tlian yourself of judging of the total inade- 

jquacy 



INDIAN LAW COimimONEBU. 219 

No. 3. 

qimcy of the small allou ances proposed, to tbe increased duties which the proposed Becordcr's Court 1 
system will entail on the depariiueot of the registrar. Conwpum ^ 

Paras. 44, 45, 46, 47, and 48^ recommending extensive alterations in criminal ———- 

procedure, do not appeal* to me to be materially olijectionablc, save in one or two 
instances. 1‘lie abolition of the grand jury is an iinprovement. 

The permission to apptml against criminal decisions seems wholly unwarranted 
where the judges have the tissintance of assessors, the non-concurrence of one of 
whom in a verdict Iwing a ground of appeal from the court of the lay judge to that 
of tf)e barrister, and upon like gioiiiids from the court of the barrister to the 
College of Justice in Calcutta. I have no hesitation in saying that this would give 
rise to much delay and dissatisfaction in the administration of criminal justice, 
and in reference to the class of persons who form the generality of criminals in 
these pulls, would be nUclulcd with highly mischievous results. For the same 
reasons do I consider as equally objectionable, 

Para. 49, Giving the professional judge power to call for the record of any 
criminal trial in the court of the lay judge, and to pass any onlers upon it he may 
think fit; and tlio like power to ihc Colleg'j of Justice in (Calcutta: 

Which power the profc'isional judge or the college may think pnipcr to exercise 
on every occasion that a tlis^at^slie(l criminal (and what criminal is ever satislMd 
with his punishment) may make application to them, upon real or fancied grounds, 
for a remission of his sentence. 

With respect to tlm proposition of substituting a limited number of assessors 
iiii^tead of the present petit jury, I am of opinion that us the uboliiion of the grand 
jury will render u grealci* numlier of gentlemen cavaiUihlc to serve us petit j«irors, the 
pr( s( nt number ought not to be les.^encd ; but of these twelve, 1 think the unanimous 
opinion of eight should be held siifhcicnt cilher to convict or acquit, wiiilst the 
power of inicrferencc on the part of the jutige over the vendict of sucli jury should 
fie neither greater nor less than that which lie at present exercises. 

Ill reference to para. 44 of the Iteport, recommending that the erirainal court 
of Ihe lay ju(li»e shall be ki fil coiitiniially open, 1 think it windd be found prefer¬ 
able in praciice if it were lo sil at short intervals, say once in a month; for if it k 
to be kept continually open, cases may lie sent in to it every day for disposal, and 
oflen at a time, wlu ii the lay judge's civil court may be sitting, which, as well as 
iIk hiy judges [JClty sessions, is to he kept continually open al-o. This mixture 
of cases conduct<’<l by one judge, and by one set of oflicers umh‘r him (who have 
also lo conduct the bU'^incss cd the prolcssional judge‘*s court,) will be the means 
ol cre ating confusion and inegniariiy from its complexity ; and indeed if the lay 
judu:e is to keep continually open his civd and criminal courts, nearly the whole 
of his time must necessarily be occupied with judicial business alone, and be will 
fjuve but little left to devote lo the ordinary nflaiib f)f his go\crnmeiit. 

Upon the wtiole, tfie descriptiuTi of judicature rccf)mm(mded by the hnv (’orn- 
mission does ajipear to me to be cotiijilex and unwieldy, and wholly unsuitod to 
the circuu.stances and wants of these places: and I do ceUainly think, that had 
tlie learned Commissioners taken the present charter of the court iiitci their hands, 
and cxpungeil some inconsistencies which it undouhtiMlIy contains, together with sncli 
of its provisions as have lieen found, upon the trial it lias already had, to be nnsuited 
lo the ei^cum^tanc(•s of llic.se settlements, ami have allowed those that liavc been 
found to work well to rc:nain; giving, with some rnodilication, the sairu‘ powera 
to tlie barrister of tlie now court as have been exercised by the recorders under the 
present charter, and lo llie lay judges in like niarmcr, the result would have pro¬ 
duced a far inoie efficient sy^tem ot judicature for tfie Straits* setllennonts than the 
one they have recommended. It would have produced one more in accordance 
with tliC system tiiat lias hitlicrlo prevailed here, to wliich the inimbrtants have 
beian so long accustomed, to which tliey have become attached, and in the woiking 
of \riiid) (w here simplicity in the pleadings, suited to tlie capacity of all classes of 
the inhabitants, has been attenckd to), I have every reason to believe general satis¬ 
faction has been given and felt # 

I ha^C; &c. 

(signed) //. C. Caldwell^ 

Singapore, la charge of tlie liegistraris Department 

30 September 1842. at Singapore. 
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From the Honourable Sir JFm*> Norris^ Knight, Recorder, Princo of Vt^'ales’Hland, 
to the Honourable G. Bonham^ Esq., Governor, &c. &c. 

My dear Mr. Bonham, 

Although the Supreme Government (perhaps from a feeling of delicacy in a 
inatltT so nearly concerning myself) has neither transmitted me a copy, nor 
requested my opinion upon the Report of the Law Commission on the judicial 
cstahlisliment of the Straits; and although, from the terms of the eorntnunkation 
made to you upon the subject, the requisition would seem to be limited to yourself 
and the other ofticers of the Ideal <;x(?cutive Government; yet as you appear to 
tliinlc tliat the onnission of any expre.-s or implied reference to myself for the same 
purpose was unintentional, and that the Supreme Government would he dis¬ 
appointed were I entirely U) withhold my sentiments regarding the proposed 
changes; 1 proceed very hricfly to recapitulate the substance of what I have 
already expresst^d in personal communication with yourself on the most material 
parts of the Report. 

I concur most fully in the opinion with the Law' Commission: 

First, That llic law of England, civil and criminal, witli the modifications sug¬ 
gested in the .^th and htli paragraphs of the Report, should continue to he the 
Ic.v loci of llie Straits ; and that provision sliould be made fora bankrupt law, vice- 
admiralty jurisdiction, and jurisdiction over oflicers and soldiers in actions of debt 
and personal actions imcler 400 rupc’cs. 

Secondly, I'hat “ thii continuance of a professional judge as the principal mem¬ 
ber of the judicial establishment for these scltlonients, is necessary for liie satis¬ 
factory ndniinistration of the law applicable to civil cu^es, and advisable also witli 
respect to the administration of tlie criminal law.*' 

TJiirdly, That the English language should continue as hitherto to be the language 
of record in all the courts ; that parties addressing the court should, as hitherto in 
all the courts, he adinittefl to (lo so in their own language, but that legal practi¬ 
tioners in the \)rofcssional judge's court should he required to address the court in 
English. I may remark here, as the Law Commission does not seem to he aware 
of the fact, that natives have never yf.'t been admitted to [iractise as general law 
agents in the recorder’s court; and that tlie iustanets have been very rare in which 
a native has been allowed to appear even as a sp(K.ial or occa.'-ional agent, and then 
only, I licfievtv pn the ground of his principals absence, from the settlement, or 
absolute* inability to appear. The Law* ('ornmission contcm[)lalcs the e\'telJ•^ion, 

at a future period, ’ of a similar rule with regard to such agents as may practise 
in the subordinate courts. For iriy part, I see no good reason fur postponing the 
adoption of the rule simnltaucously in all the courts. 

Foiirlhiy, 'J'hat with regard to criminal procedure, llio mode of trial now fol¬ 
lowed in lliO recorder’s court, and generally in the English criminal courts, ought,” 
as reconunemicd in tlie 5,.)ib paragraph of the Report, “to be the model of the 
new conit;” and, as recommended in the f);3d paragraph, “ that the civil procedure 
.should generally bo that of the proposed subordinate court at Calcutta tfiat L, if 
I am not mistaken in supposing, from the tenor of the 54th paragraph, that the 
intended procedure in this last-mentioned court is analogous to that “ which was 
described by the lute Sir licnjjunin Malkin as adopted by him under the charter 
cstahllshed for Her Maji sty’s Court in the Slrait<i.” And here I may observe, that 
the praiiiec so correctly dcscrihetl by Sir Ik Malkin in thfi extract from his letter 
<[Uot(:d by the Law Commission, has b('cn substantially followed by myself and, 
I believe, by his immediate snccessor, Sir Edward Gainbier. I may remark also, 
with reference to Mr. Commissioner Young’.s observations on the subject (quoted 
in the Appendix lo the Report now under consideration, (C.) p. 24). that this geu- 
llenran w as certainly misinformed ; I cannot by any means acquiesce in bis opinion, 
that tlie principal reform ^necessary is the simplification of the pleadings and 
procedure/' nor do I bcliq]^ that Sir IL Malkin, able and indefatigable us he was, 
did a great deal towards the accomplishment of this end; and I am sure that it 
cannot tic said with greater truth at present than during his time, that now the 
business of preparing the pleadings has fallen into the hands of law agents, and 
tliat they have become long and technical/’ Sir R, Rice, I iielicve, is justly entitled 
to the credit of having dune much towards ‘‘ the simplification of the pleadings and 
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the procedwe;’’ but it should be retnembered that be had only Penang to attend 
to; and I am not sure but tlsat he may, with the best inteoliOns, have gone a little Ketosumiou of : 
too far in his neglect of technicalities ; for Sir John Claridge, if 1 am not tnisUikeii, 
conceived it accessary to introduce greater ^strictness and attention to forms; and 
tliis, with other causes of disagreement, drove Mr. FuUai'ton, who abhorred pro¬ 
fessional trammels, if not to the contrary extreme, at leabt further in the opposite 
direction than a man of his strong sense would perhaps on more lengthened expe* 
riexice have considered it prudent for any jt»dge to go, who professed to adiOinisler 
justice according to the Englisii law. Tiie result of these sliiftings mid conflicts, 
with tile recai of Sir J. Ciaridge, and the absence of u professional judge from the 
Straits for some years, seems to have been a degree of laxity in the pleadings and 

i irocedure which must have ap|>cared very stnuigc to a sound lawyer like Sir B* 

Vlulkin, fresh from England; accordingly in the paragraph immediately following 
the one above quoted by the Law Conuuission, he says (with reference to an obser¬ 
vation that the proceedings mcvc too complicated), “ I oecasiomilly atiiicipiUcd 
that my successor might complain cf me us not having done enough towards con¬ 
fining the proctitioiuTS in the CDurt to a technical and regular conduct of business; 

1 cci tainly did not expect to hear that tlic proceedings ucre too urlificial.** Stmuge 
lliat lie should both have been censured lor over technicality, and praised for Ms 
love of simplicity ! 1 Ixdievc the truth to be, that without doing much either way, 
he followed about tlic same course as would have been followed by any lawyer of 
judgment and discretion under similar cimimslances, that is to suy, he held the 
reigns with a closer hand, and checked irrogulariiics with greater prompliuide and 
decision than his unpruicshioiial predecessor had done, yet without any mutcrial 
alteration of system. To the system thus left by Sir H. blidkin (fur Sir li, Uambicr 
remained loo short a lime to elfecl, even had he wished for, any decided change), 
i liaie, from the lirst, substanliully adhered, and have (juite imicli reason a« he ' 
liud lu say, that ‘‘ I certainly did not expect to hear that tlic proceedings were too 
artilieial.” Tlic (xisling system is, beyond a doubt, substantiully the same as 
obtained during Sir li. Malkin s time; and with e(|Ual truth may it be said now, 
as then (again to quote his own \vor(i.s in the same paragraph), that if, “ in cases 
v\ here prole.ssionai agenis w ere employed, there has of couise been more ofexficnae, 
more oi complication occasionally, and somewhat more of delay ; yet even intheee 
casts the general outline of the. piucceding has been the same as in contested 
eases of tlic naluie idu ady ex])laiiud (viz, in the i itli piirugrapli already quoted). 

On the whole, then, I believe that the present syNiem, uitli rtsped to pleading 
and procedure, is about us simple as prudence and the nature ol the laws to be 
administered will admit, and that in this lespect eonse(|ucntly hCttrcely any, and 
certainly not “ the prii)ci|)al reh^rin/' is necessary. 

Eililily. 1 quite concur in opinion with the Law Commission, that the courts of 
quarter and petty ses.sions, and tlic institution of the grand jury, sliould he abo- 
lisln d ; the latter measure, in [)articular, 1 haic always :i<lvoeatcd. 

Sixthly. “ That the number of n]eniber.s rt'qoired to form a coroner’s Jury 
sliould be every where reducctl/’ 1 would propose to the number of six ; and that 
in the trial of tbo.se criminal eq.ses in which a Jury is still recommended to be. 
retained, the verdict should not bo required lo bo unanimous ; but as there would 
bt no difliculty in obtaining at any lime the uUeiularice of I2 Kiiflicient jururs, 1 
would not recommend lliat the number should be reduced, and I wotihl .''Uggest 
that a verdict from Iwo-lhirda of the immlnrr at least should be required instead of 
a simple majority. Nor v\ouid 1 limit the inlervcntion of juries as recommended 
to the trial of capita] cases, but retain them also in all cases which are pro[)Osed 
to be reserved fur trial before the [irofcssiona! judge; that is to say, “ all cases in 
wliich the crime charged is punishable by death, or impriHOciment for liff*, or for 
14 jears, or,by transportation for any term leaving it, nevertheless, to ifie dis¬ 
cretion of the professional judge to dispense, with the jury, if he tiiought fit, in all 
cases of larceny and burglary, without violence. 

Thus far, and with the above qualifications, 1 copeur generally in the recom- 
incndutions of the Law Comniission. ^ 

With regard lo the system of.judicature proposedKo be substituted for that 
established by the charter, 1 conaider it well adapted as a whole to secure the 
administration of substantial Justice; but w ith due defereuce to the learned and 
able framers of the plan, 1 conceive that it might, in some respects which I will 
mention, be altered with advantage ; and with regard to tlie financial part of the 
scheme, 1 can scarcely be expected, especially as to the principal item, the salary 
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iUcordcr8 Courts of the profchsional jiidj^e, to offer an opinion, unless in the most gcneiiW terms. I 
Ju*gij>tratioii of ^ilj observe, therefore, on this point, that the salaries allowed to the judges in 

Cunvoyanccs. Ceylon, do not, in my opinion, afford a fair criterion of what ougiit to be allowed 

to similar functionaries in the Straits, the average cost of living in the latter de¬ 
pendencies being, as far as tny experience has gone, nearly double that in Ceylon, 
or the comparative expenses of living in the other dependencies which are referred 
to, New South Wales, Van Diemen’s Land, tlie Cape of Good Hope, and Sierra 
Leone, I know nothing. 

Not having yet been fortunate enough to see the Law Commissioners* plan for 
a buhordinatc court at Calcutta, I aai not sure that I quite understand the plan of 
that for the Straits, which is proposed to be formed on t’ne same model, as nearly 
as circumstances will admit. lint, if 1 apprehend rightly, the Straits* court is to 
consist of three jiulgcs, rxcrci.-ing .separate jurisdictions over diffi rent classes of 
cases, and con.so(|i\cntly sittiiig at (lift’orerit times, so that trials of the lower and 
of the higher classes Vould not be going on at one and the same time unless the 
judges sut ill diffe re nt room.s, and were [irovidcd with different sets of interpreters 
and Ollier officers. lJut it, on tlio one jiaiul, such simultaneous operation he, as it 
certainly would, an advantage whicli ought, if possible*, to ho secured; and if, on 
the other, an habitually inicrmittont suspension of tlio lunctions of two judges out 
of the three, would be an evil, if possible, to be avoided ; then the simpler, and, 
as it seems to me, encry way better mexlc of ensuring the benefit and preventing 
the mischief reieiTcd to would be, the establishment, or rather the continuance of 
at least two distinct courts, instead of only one court, composed of three judges of 
graduated powers, whose separate and .simultaneous operations in close proximity 
would probably,—nnle.s.s all were men of extraordinary temper and discretion, a 
coincidence not to be permanently looked for on any bench or in any .society,—he 
carried on, if not with mutual jealousy and suspicion, at best with a kind of clis- 
eordant coiicoid, little creditable to the mit of justice. I humbly think, therefore, 
that a Ic.sfl decided departure Iroin the existing system would he at once more 
dignified, ca.sy, and agreeable to the Judicial functionaries themselves, less opposed 
to the feelings and prejudices of the inhabitant.s, and hotter calculated for perma¬ 
nent efficiency than the new system proposed. I would accordingly recommend 
that there be, as at present, two courts for the administration of justice in civil 
cases; the higher consisting of the professional judge and the resident councillor 
at each station, to posse.^s subslanlially the same jurisdiction as that exercised by 
the existing court, with the additions propo.sed ; the lower under the assistant 
resident, to hear and decide all sucli cases us have Iiilhorto usually been disposed 
of by the court of reque.sls, but witli some increase of jurisdiciion—say to the 
extent of loo dollars. 

As regards the superior court, the greatest improvement on the present system, 
and that which would he ut once the most efficient and the most acceptable to all 
classes, including, I believe, the executive government itself, would be a complete 
.separation of the judicial and executive liranches by the establishment of two 
separate superior courts, one for Singapore and Malacca, the other for Penang and 
Province Wellesley, each consisting ol' a single professional judge, the one being 
empowered to act occasionally for the other, in the cases of sudden death or 
alisolute incapacity trom illne.ss, unavoidable absence or other cause. A special pro¬ 
vision wouhl inileed, on this plan, he still necessary for Malacca, where the civil 
and criminal business might, for the most part, be disjioscd of by the resident 
councillor and his assistant, reserving the more important case.s for the periodical 
visits of the professional judge from Singapore, or even remitting such ca^es to 
Singapore direct. This 1 should imagine would be especially desirable to the 
inhabitants of Penang and Province W ellesley, by whom the loss of a resident 
professional judge, after 35 years’ experience of the advantage of his presence, 
would, I believe, be vay generally telt. But if this plan should still be thought 
too expensive, notwithstanding the material reductions proposed in the salaries of 
the professional judges, and i>f the registrar, and the saving which would be effected 
by striking off circuit and^other expenses inseparable from an ambulatory court, 
the next best arrangement^ 1 think, would be llmt just above recommended, viz., 
a court consisting of a professional judge and the three resident councillors ; and, 
supposing tills arrangement to be approved, I do not see any sufficient reason for 
curtailing the (wesent pow ers of the lay judges to the extent proposed. If all 
cases involving points of English law ” were, as proposed in the 33d paragraph of 
the Report, to be reserved for the professional judge, it is certain that a very large 

proportion 
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proportion ifideed of all the cases tried at Penang and Malacca would have lo be Becorder's Couni 
pos^^oned until the periods of the circuits; for the terms of the reservation include Heautration of 
all supposable cases of the kind, from the simplest to the most complex. I think, Conveyw\ce». 
therefore, that, supposing Singapore to become the fixed residence of the profes¬ 
sional judge, parties at Penang and Malacca might safely be left, as those at Stnga- 
pore and Malacca have hitherto been, to their remedy by moving for a new trial 
before the professional judge; and even in cases in which the government is con¬ 
cerned, as also cases of 10,000 rupees and upwards, wherein the question to be 
determined may frequently be a simple matter of fact, and delay a hardship to 
one or both parties, it would be sufficient, I think, to provide, in addition to the 
remedy of a new trial, that the defendant might, if lie thought lit, insist that the 
trial in the first instance should be reserved for the professional judge. In all 
other cases which might occur at Penang or Malacca, involving intricate questions 
of English or international law, I have very little doubt that one or other, if not 
botli of tJie parties, or their agents, would generally apply for a postponement of 
the trial until the arrival of the professional judge, and that the lay judge would, 
for his own sake, very readily accede to the request, or even be himself tlie first, lus 
he always might, to direct the necessary postponement, whether the parties wished 
it or not: and as this general adherence to the present system would tie sufficient, 
in my opinion, to ensure the attainment of substantial justice lo the parties, so, I 
think, it w ould be advantageous on the one hand that the chief executive authority 
next lo the Governor at each station, should not be deprived of the consideration 
which he enjoys from bis present position as the professional judge’s colleague; 
whilst, on the other, it is desirable that the latter, especially a barrister fresh from 
England, and having necessarily much to learn respecting the habits, characters, 
dispositions and usages of flie various classes of native inhabitants, should feci that 
he has a well-informed colleague, rather than a jealous subordinate functionary, w ith 
whom to consult on such occasions. 

At Singapore, or wherever tlie fixed residence of the professional judge may be, 
experience sufficiently proves tliat the lay judge will scarce!}' ever bo likely to 
thwart or interfere with the general business of the court. The unhappy disputes 
between Mr. Fuliarton and Sir John Claridge furnish, it is true,'an instance to the 
contrary ; hut llic proposed withdrawal of the (Jovernor's judicial functions for the 
future, is a sufficieiii guarantee, with the casting vole, which should Htill be reserved 
to the professional judge, against the recurrence of similar tlifficuiiies. 

The alteration which I have thu» ventured lo propose in tlie Law Commis- 
hionerb' plan necessarily implies a corresponding alteration in the proposed system 
of appeals from the decisions of the superior lay judges. I have no ultoration to 
suggest with regard to the pio|)osed right of appeal from the decision of the sulior- 
dinate lay judges, or assistant residents, except tliat the dc‘cision of the professional 
judge on such appeals should, in my opinion, be final. I say this, however, in igno¬ 
rance of the grounds for .special appeal to the College of Justice in Calcutta, 
referred to in the 3()th paragraph, not having seen the draft tlierein referred to, 
which might possi^y work u change in my opinion. 

With regard to appeals, as proposed, from thedecisionof the professional judge 
in original cases to the College of Justice in Calcutta, and thence to the Ib’ivy 
Council, 1 think there should he sonic limitation, and that of 10,000 rupee.s and 
upwards 1 would submit is not unreasonable. 

To the provision in the 42(1 paragraph of the Report 1 see no |)arti|?ul:u* objee- 
tion, though, with the right of appeal in full force, 1 should suppose that the power 
referred to would not ofteu require to be exercised. 

resiiect to criminal jurisdiction, the alteration I should propose in the Law 
Commissioners' plan would, in the main, correspond with that wliicU I have ven¬ 
tured to suggest on the civil side, viz. that there be but two courts instead of 
three, the higher, constituted of the same q^embers as the civil court, to be open 
continually for the disposal of ail cases puui^huble by a scMitcnce exceeding six 
mouths' ordinary imprisonment and a fine of 200 ru[>ee\; reserving, however, fur the 
professional judge at Penang aud^. Malacca, not merely capital cases, but all in 
which the crime charged shall be punislmble by imprisoiimeni fi^r life, or 14 years, 
or by transportation for any term. In the jurisdiction proposed to be conferred on 
the assistant resident I have no alteration to suggest, and I concur that he should 
also be local magistrate and superintendent of police, and inquire into, coinmit, or 
bail in, cases beyond his own jurisdiction. 

G a ^ As 
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As to appeals^ in criminal cases, from the decision of the assistant resident, 1 think 
that the assistants at Penang and Malacca should he at liberty (as are tlie district 
judges in Ceylon), to enforce their sentence if they saw fit, notwithstanding such 
ap[)eals. 

I would empower the resident councillors at Malacca and Penang to try, with 
tlie aid of assessors as proposed, all cases of petty larceny ,and burglary u itbout 
violence, but such as they should see lit, for any reason to reserve for the profes¬ 
sional judge; and i would not object to an appeal from such decisions wiien con¬ 
trary to the opinion of one or more of the assessors. But I do not see any good 
reason for allowing appeals to the College of Justice in Calcutta from the decision 
of the professioiuil judge (proposing, as I have done, that in all serious cases he 
should be assisted by a jury), otherwise than at his discretion, as provided in the 
existing charter ; and for the same reason the provision in the latter part of the 49th 
paragraph oflljc Ucporl appears to me unnecessary; though I would not object to 
tlie provision in the former part of that paragraph. 

1 regret that, from the sliortness of the time allowed rne, I have not been enabled 
to (‘X|)ress my views so ililly and clearly as I could have wished, but I believe tluit 
I Iia.v<i not left any material part of the Law Commissioners’ Re[)ort unnoticed. 

I am, &c. 

Penang, (signed) IF. Norris. 

\ 2 September 1H4J, 


Mawnj Mootoo v. KamnptUtra .—To recover ^ 150. 


l^lamtitf’s : 

dollars. 

Sji. dollffis. 

.Aniounl of Judgnieiit ^ - 

150 - 


— of Ooiirt Fees - - - - ^ - 

Jl - 


— of Sheritf’s Costs ------ 

5 - 


^ — of IMaiiitlff’s Agent’s (/osts ----- 

50 - 

255 - 

l)i leuclanfs Costs; 



Deh'udsiiit’s Agent’s (’osis ------ 

41 70 


Court Costs - -- -- -- -- 

7 60 


Shenif’s (!osts - -- -- -- - 

Totai 

1 - 

- $. 

55 20 

2 na 20 


Ill the (\iuso of Ariift>>lia/lL‘no PU/epj Pliimtift, v. James «Sco^^ Clarhe^ Defendant.— 

To lecover ^. 75 . 



Sp. dollars. 

Sp. dollars. 

J mlgiueut tor Plaintitl (with eo*'ts) lor - - - - 

I’huiUilf’s Costs, as follows ; 


30 - 

Iteiiistrar’s Fees - 

16 - 


^'ealer’s Fees --------- 

2 - 


^JieriH”s Fees -- - - -- -- - 

5 - 


Viit'iU's (/’osts 

4 « - 

70 6 

Defendant’s Costs, follows : 



Court Fers 

Total 

2 — 

' 102 5 


In 
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In the Cause oi' Jawes fiWiam Sahftond, Plaiiitifi", v, Soiof Paltert Defendant#— 

To recover $, 100. 


Amount of Judgment 

Plaintiff’s Costs, as follows: 
Court Costs (including o«. fwi.) 

Sherift^’s Costs - 

iwaler’s - - - - - 

Agent's Costs . . - - 


Defendant’s Costs, us follows; 
Court Costs - . - - - 

Shf’riff’s Costs • - - - 

S(*aler’s Fee - - - - - 


- 100 . 

Sp, dollars, 
12 60 
1 • 

2 

lu o:> 


6 - 
a - 

- 7 .> 


Sp, dollars. 


04 a;i 


0 7 -» 


No. 

Bacordi‘ir’!» Court 
UegimntioD of 
CofiveyHiicrs- 


Total 


- $, na 10 


Reduced oi» tavalion to ^.Osi. 46. costs.- 


-Sre Original bill. 

(signed) 


*s. /I. 


The CoiniT of JcDif\TMu of Prinrt- of Wales* Island^ Singapore, and Malacca. 
Rufiia!*nivtn}/, Plalntitl, v. James William Sahmmd, Defendant. 


Alteiidunce <»n Client in eonlere.ncQ.on liiis Cause 
Iiisti uetious and warrant to sue - 
Drawing Petition, five folios 
Engro.ssiiig the same, ditto - 

Copy of suiiie for use, ditti> - - . w . 

Attending Registiar to tile Petition 
Attr'iidiiii: tor Summon^ - 

Attending (o^roner therewitli - - 

AttiMuliiig Ct>iirt on n luni ofSmiiinons, when Dcteiidant t«>ok fi>ur days to 
plead 

Atteiuhng Registrars Office to search Ph’ii * . - . « 

(..'opy ot IMea, two folios - - » - . - . - 

Paul fill search - -- -- -- -- -- 

AtiendniLi Court wlien notice was given to parlies that cause would remain 
over for hi*arii)g hy the Uec«irder -------- 

Attending (dient h »* r t:^» n Agent and Client ------ 

Atli’iidmg ('ouri on motion to set down Cause for hearing on Tuesday 
Attending (.'1 lent and friends in long eoiL'.idtation on his case, and minuting 
tacts, one hour ----------- 

Diawing notice of Cause being set down f'»r trial ----- 

Ser\ ing tile same on Defendant’s Agent ------- 

Instruelions to suhprciia Witnesses— disa/loicrd 

AlUMiding Registrar’s Office to procure Suhpa»na - - _ - - 

Attending Sherifl’ thei*ew'iih - -- -- -- -- 

Attending (^uurt when (yiiuse was set down tor trial, but hearing postponed 
Attending ('lieiil he t> * o t i yigent and Client ------ 

Attending Court when Cause was lioard. and .ludgment pronounced fin 
Plaintifi for 100 Spanish dollars, damages and I'Osts - - - 

Attending Client hereon 

Draw ing Bill of Costs, thrt'e fidios ------- 

Engrossing the same, ditto - - - - - ^ 

Cr»pies, two, for use of parties - -- -- -- - 

Attending to tax Costs 

Paid tor taxing - -- -- -- -- -- 


Registrar’s Fees 
Sealer’s Fees 
SheriH ’s Fees 


L - - - 


Taxed at Spanish dollars 


.Sp, dollars. 
2 -- 
o — 

4 60 
»> 

1 26 
' 50 

- 50 

- 50 

2 ~ 

- 50 
^ 50 

.50 


2 

- 50 

* 50 

- .>0 
2 - 

10 - 

1 20 
I 50 
- 50 


Vi 4.5 
10 - 
2 — 
5 ~ 


00 45 


Registrar’s Office at Singapore, 
3 February 1634. 

300. 


- ^.00. 45. 

By me, * 

(signed) A. J, Kerr, 

R/’giritrai. 


0 C 2 







Malta, ull'jllcJ'to in l»ara-r:,p!i ?a of Mr/^o^am's Letter. ’ ' ^ " I Details of Court Lslablisliment proposed by Mr. Bonham, 



(signed) S. C. BiHiftum, OoveiDor. 
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Local Court of Judicaturl. 

Betorc the Honourable 6'. G. Bonham^ Esq. Crovernor, i:c. 

Robert Jack v. James Pasln/. 

Jutlgment. 

TniH is an action to recover from the defencJant, ulio is commander of the ship 
MoIjjod, damages for the non-delivery of certain casks of wine, according to the 
tenor of u bill of lading. The wine was shipped in London on board the Molsori 
in August lust, l)y Mr. Peter Tnllocli; and a bill of lading, containing anacknow- 
hxlginent of the freight having been paid in London, was signed by the defendant, 
making the wine tltliverable in Singapore t(# Mr. Tullocli or liis assigns. The bill 
of lading bears an indorsement by tlje shipper, making the vvine deliverable‘to the 
plaintiff. The ship ha.s arrived safe at Singapore, and the plaintiff', as indorsee of 
the bill of lading, lias presented it, and demanded the wine, which the defendant 
ha.s refused to deliver, alleging that, owing to some misunderstanding between tlie 
bhipowner anti the shipper, tlie freight of the wine, notwithstanding* the acknow¬ 
ledgment in the lull of lading has, in point of fact, never been paid. On the 
merits of this case I do not, for reasons uhich a ill presently appear, consider it 
neces-sary to enlarge. At tin trial an objection was taken by Mr. Napier, for the 
<lefendanl, to the legal right of the plaintilV to maintain this action, upon the 
ground of his bt ing iiun*ely the consignee or indorsee of the bill of lading, without 
valuable consideration. Letters were proiluced in which the plaintilV alludes to 
himscll as tieing simply the holder of the bill of lading, ami some further evidence 
was adduciMl to the same tdVect; *«ind, as the plaiiitiH' faiieil to give any proof ihiil 
he was Ihf (Mvner of the wine, it was contended by Mr. Napier that the plaintirt' 
was not the jiarty whom the hiAv recognizes as entitled to maintain an action, in 
I lie prese nt case, in liis own name. It has, indeed, been a much di.sputcd point, 
wliethcr a person armed only with a naked indoiveinent on the bill of lading, 
witliout showing any ownership in the goods, is, upon the non-delivery of them, 
entitled to maintain an action in bis own mime; and I certainly wisii that it had 
not been left to ibis court, in the absence of a proftjssional judge, to give an 
opinion onuepu stion which appears to have been considered one of so much doubt 
in Knglaiul. Unfortunately we have not, in this settlement, the meaiLs of rcfei 1 ing 
to the reports of the several cases in vihich tlie i(uesUon has become matter of dis¬ 
cussion in the courts in England ; all that we can do, therefore, is to avail ourselves 
oT such light as the few law trcati.scs wliich are within our reach arc calculated to 
throw u|)on the suhjcel. The passage in those hooks principally referred to and 
relieti on by Mr. Napier, in support of tlic defendaiuVs side of tlie (pjcstion, is to 
be found in Mr. Lanes s Treatise on Charter Parlies, pnl)li.slicd in 1813, and is in 
the following words: 

“ It seems that the mere indorsement of a bill of lading to un agent, to enable 
him to receive the. goods on account of his principal without any consideration, 
will not enable such agent to mainluin an action of trover, in his own name, for the 
value of the good?; for no decision of a <?ourt of law, upon the subject of bills of 
lading, has gone further than to say, that the assignment of a bill of lading by the 
consignees, for a valuable consideration, and without notice to the party taking it 
of a Ijetti r title, passes tlie pro[)erly in the goods consigned. The analogy between 
bills of lading and bills of c\cluinge has not been carried further than it was in 
the case of Lockbarrow and Mason, vi/.. that an indorsement of a bill of lading to 
the agent was no more than the shipper's authority to the captain to deliver the 
goods to sueli agent. The ohjecl in making it wa.s only to enable the agent to 
lake possession of them on account of the shipper, a^i a raaiter of precaution, in 
case of insobeiicy. In a subsequent case a similar question occurred before *Lord 
Ellcnhorongli at Nisi Prius, in an action of assumpsit brought by the plaiiitiiT, as 
iiuloisee of a bill of ladii^, for a (juantity of butter shipped at Sligo by one 
fA'ciard, on lioartl a ship whereof the defendant was master, to be delivered to 
tlie ^hippcr'^ order or assijjns. It appeared that the plaintifi' was merely Everard’s 
ijgcnt, employed to slop tlie goods in transitu^ on account of die insol vency of 
Baggott & Lo.^ the consignees. It was contended, by the defendants counsel, 
that the action could not lie maintained by the plaintift', who, being an indorsee 
w ilhout value, had no property in the goods; and the case of Coxe and Harden 

was 
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was cited as an authority. The counsel tor the plaintifi* contended that his client, Recoraisr'|i Oeuriir 
as indorsee of the bill of lading, must be taken to have the legal property of the of 

goods; and they distinguished this case fi-om Coxe and Ha]^cn> on the ground 
that that was an action of trover, wherein llie property came into <]^ueslion ; but "" 
the plaintiff in die present case had declai>ed for a breach of tlie defendant s con¬ 
tract, according to which he was to deliver the goods to the assignee of the shipper. 

But Lord Ellenuorough was decidedly of opinion that tlie plaintiff, as indorsee of 
the bill of lading without value, had not the legal property in the goods. He 
observed, No case has gone so far as to decide that a bill of lading is transferable, 
like a bill of exchange, and tluii the mere signature of the person entitled lo the 
delivery of the goods primr facie passes the pro|>erty in them to the indorsee. 

Much confusion has arisen from sjmilitudimiry reasoning upon t'nis subject. There 
must be value upon the 1^101*8611)001 of a bill of lading, or no jMoporty in the 
goods is thereby ifjiuslerred. The right to stop the goo<is in (ranjs'iiit is u personal 
right 6 F tiie seller, and cannot be thus assigned to another, 'fhe action, if ipuin- 
tainable at all, should have been brought, not in the name of the agetil, but of 
the consignor himself. ( Vide Waring v. Coxc, 1 Campbell, p. 370.) His Lordsliip 
said it made no difference whelbcr the form of tiction was trover or a^sumpsit. If 
no |)roi>erty passed to the indorsee, he could have no right to complain of the non- 
delixery or of the conversion of the goods as an injury to liimself. The plainlifT 
was accordingly nonsuited. ' 

I have thought it riglit lo lead tliis puf^sage lo you at full length, ami it cU.irly 
apprars from it that Lord Elknborongli, one of the ablest Judges that bus ever 
sat in the Court of King's lk*nch, was ilecidedly of opinion, that where no pro¬ 
perty passes to the indorsee of a bill of lading, he cannot sue in his own name for 
the non-delivery of the goods; and although the law, as thus strongly declaroil by 
Lord Ellenboroijgh, appears by u subsetjuenl decision to have been inodifhrd in 
tavour of agents appointed to stop goods in trafisitu, yet the general law upon 
dii.s .subject remains, .so far a.s 1 am awai\‘, unaltered. ;\t the trial the plaintiff 
made no reference lo books ; but he lias since sul)mitte(i lo me, Ihrotigb the clerk 
oj tlie court, two passages as favourable to his suUt of tlie question; one of theni 
111 Ptdev's Law of Ihincipal and Agent, and the ollaa* in Woolryclfs (lommereial 
Law. These passages I shall, injustice to the plaintiff, quote at large. The first 
IS from an edition of I^ah*y'.s I^riucipal and Agent, published in iSly, and is in the 
lollop ing words; 

“ T'lie possession which a factor or other agent has of i)is principaTs property, 
entitles him to bring actions of trespass or trover for injuries afl’ecting the posses- 
don ; and it has been said lliat ;i factor lo whom goodji, have been consigneNi, 
and ulio lias never received them, may maintain trover. A <iouht has heen ex- 
j.^e^"'ed, whether a mere agent to whom a bill of latling is irulors(*(l, without con¬ 
sideration by the ci)nsignor, to enable bim to receive the goods, can maintain 
liov(?r before the receipt of them. ‘ But it seems at pre.sent settled tbul he may, 
j)rovided the consignment be not countermanded.*' 

Now, if this passage bad not bei^n in any manner qualified, it would have licen 
LM'catly in favour of the plaint iffy's side of the pre.sent question. It seems," says 
Mr. Paley, “ to be settled, that a consignee, without valuable consideration, may 
maintain trover for the goods before ho has receivefl them.’' But tla n, appended to 
this text, there is a note referring the reader to ttjo case of Waring v. Coxc, from 
w hich." says Mr. Paley, it seems lo be the contrary." Now the case of Waring v, 
here menlioncd, is one of those cases which arc referred to in Law(?s on 
( iiurter Parties, as most stropgiy supporting the law as laivi down by I>ord Ellen- 
iiorouah, in the passage alreacly quoted from Mr. Lawes’s work. Tlx* passugc, 
therefore, from Paley, is little to the purpose. But, as I luive already said, there 
is also^a passage in Woolrycirs Commercial Law to which my attention ba> been 
directed by the plaintiff. Mr. Woolrych’s work was publi'jhcd in 1829, and the 
passage referred to by the plaintiff is in the following words ; 

“ it is observable, dtat unless a party have a proi>erly in the goods in (jucstion, 
lie iDuy not, except as agent lo slop in transitu^ maintain an action in his own 
name. So that a uiere indorsement to an agents withon 4 A?aluablccon.sidcration, for 
the purpose of enaliling him to stop in tlie iransitutt^ in fact, being iit an 

end, gave .such agent uo title to sue the master in trover; and the case is the same 
aithough the .plaintiff be named in the bill of lading, and be effect an insui auc^r on 
the cargo which he seeks to recover. But these are distinguishable trom caHCs 
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llccordef’R Court: wbcrc the goodSfare w trcnsUu when the agent makes b|$ demand, fpr then he has 
Kef;li^atnni of a special property, and may have a right of action accordingly**' 

Coiivoyoncfs. 'jljjg jg tlje paasage from Mr* Woolrych, who, in support of the law contained 

in tlie last sentence of the quotation, refers the reader to the case of Jdorison r. 
Gray, in Bingham a Reports. Now, in what Mr. Woolrych says, I must confess 
I see nothing that can support the plaintiffs side of the question. All that 
apfiears in it of a tendency favourable to the plaintiff, is, that the law as laid 
down by I^rd Ellcnborougl^ has since been relaxed in favour of agents employed 
to stop goods in transitu. But as the plaintiff in this action does not act as an 
agent for that purpose, 1 must consider bis case as falling within the general rule, 
which is, in the words of Mr. Sclwyn in his Law of Nisi Prius, that ‘‘ the action 
against a carrier for non-delivery of goods must be brought by the person in whom 
the legal right of property in llic goods in question is vested at the time, for he is 
the person who has sustained the loss, if any ; and whoever has sustained the loss 
is the proper party to call for compensation from the person by whom he has 
been injured.” TJiis being the general rule in relation to carriers both by land 
and by water, it is incumbent on me to say that the plaintiff must be non¬ 
suited. 

In coming to this conclusion, I may add, that I have done so contrary to the 
original leaning of my oun opinion, and that if 1 could have considered the plain¬ 
tiff as the party entitled to sue, I should, on the merits of the case as they are in 
evidence before me, have decided in his favour. 
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From the Governor of Prince of Wales’ Island, Singapore and Malacca, to 
J*\ J. Ilalliday^ Esq. Secretary to the Government of India, ^ 

Sir, 

In continuation of my letter of the 28lh ultimo, touching the judicial establish, 
ment in these settlements, 1 liave now the iionour to forward a further communi¬ 
cation from the learned recorder of the court, on the same subject. 

The principal object of tliis second letter appears to be an acquiescence on the 
j)nrt of the recorder that the lay judges should have power to try all offences, 
with tim aid of assessors, enumerated iu section 4 of the Draft Act appended to 
the Law Commissioners'Report; but dial the punishment to be awarded should 
not exceed a fine of 1,000 rupees, or imprisonment at hard labpur for a period of 
two years ; such convictions to be subject to an appeal to the professional judge, 
when it be cliallonged a.s wrong in point of law, or when it is contrary to tlie 
opinion of one or more of the assessors ; but that no such appeal is to be permitted 
from the professional judge to the College of Justice iu Calcutta under similar 
drcuinsta,rices, d o this proposition I must beg leave strongly to dissent; for, as 
already observed, I caiinot admit, on a point of fact, that the learned judge’s 
opinion entitled to more weight limn that of his lay colleague, and certainly not 
50 much when thiit opinion is supported by the voice of the three assessors out of 
four. . 

If-the learned recorder intends that , the cases be tries should not be liable to 
he (juestioned on points of law, I concur vvitli liim ; but I see no reasons why, 
when his assessors dissent from liim on facts, bis proceedings should not be liable 
to be imiuired into by the College of Justice at Calcutta, in the same manner that 
lie himself proposes to inquire into cases that have been settled by the lay judge. 
On points of law the prispner should be permitted to petition the court generally, 
when the lay judge having made such remarks .on the petition as may appear 
necessary and proper, the conviction can be quashed if sufficient grouz^s be 
shown that it i$ illegal \ but .should the barrister judge be absent, then it should 
be at ilie discretion of jhe Jay judge to carry into effect the sentence, notwith¬ 
standing. ' V ' . 

If, liowcvor, the system|of assessors is given up, and that of juries continues,, 
there can and will bo ho noeessity foi' appeals on facts. If it be considered that 
np^xmls should be allowed because it^is proposed that the jury need not be 
unanimous in the verdict, and their number arc to be less than usual, then I would 
say, in preference to these multiplied appeals, let the jury system ^raain as at 
present, and the conviction be by the voice of the w hole panel. 

If 
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If the assistant resident is not to be nss^ed by assessors or a jjury, 1 would Recorder^&CiMii^s 
allow an appeal to the lay or professional judge^ either of whom might reject or 
Tecwve the appeal as fae sees fit; but shoiild a new trial be granted» it should not 
be held Mmply before either of the superior judges sitting alone, but before either 
of them with the assistance of a jury or assessors, according to the system that 
may be eventually adopted. In civil matters there would be, of course, an appeal 
to the court of judicature as at present by writ of certiorari. 

From the learned Commissioner’s letter, I infer that it is intended to permit 
the laj^ judges to incarcerate culprits for any period under 14 ycai's. 1 presume, 
therefore, it is intended to abolish the punishment of transportation, except it be 
for life; otherwise I see no reason why the power of transporting a criminal for 
seven years should be withheld from n court which it is intended to entrust witli 
the power of imprisonment and hard labour for 10 years. 

I think if the lay judges are tolerably efficient officers, (and whether they be so 
or not will of course materially depend on the emoluments attached to the office,) 
two circuits during the year are as much as the barrister*)udge should be culled 
on to perform; in the event of emergency he could, of course, make an extra 
circuit. 

I have not dissented from the introduction of the bankrupt laws into these 
settlements, for I really do not at present understand how they are likely to work; 
but at first view tlicy would seem intended to effect humane purposes. When, 
however, the draft Act is published the inhabitants of the Straits settlement’' will ' 

be enabled to judge of the effect they are likely to have on their interests. 

The last paragraph of the learned recorder’s letter is to me (mrlicularly satis¬ 
factory, as it shows that, when a good understanding exists between the parties, 
mere difference of opinion on official duties need not estrange them. This feeling 
has been engendered on the part of the lay officers towards their professional and 
leaned colleague, no doubt from that honourable gentleman s kind courtesy and 
considerate attention towards them; but I have doubts if tlie same feelings of 
cordiality and confidence would or could have existed if the parties had stood to 
each other in the position the Law Commissioners propose to place them. 

I have, &c. 

(signed) S. O’. lionham, (Jovernor. 

Singa[)oro, 4 October 1842. ' 


From the Honograblc the Recorder of Penang to the Honourable A'. G. Bonham^ 

Esq. Governor, &c. &c. &c. 

My clear Mr. Bonham, 

Ox re-perusing the draft of my letter to you of yesterday, (which, as yc^u arc 
aware, was, in order to save time, written witli unavoidable haste, wiIb^prr 
of my return from circuit, and on the very eve of your own depar^ 
to Singapore,) 1 think it necessary to add a few observations in^^ 
tiou of my views with regard to the rcspijjctive jurisdictions of Ihf^ 
superior lay judges, and on the subject of tin; proposed sysV 
also with reference to a few other points in the l^uw Coinrr 
which I have not yet adverted. 

Supposing Singapore to become the professional judg 
have recommended, that not merely capita! cases^bnt 
occurring ut Penang and Malaccn, (and of course 
fact the lay judge, as hitherto in Penang, will have 
except during the circuits or the illness of his celle 
take lipore than a nominal part in the business 
for trial before the professional judge and a jur 
cretiouary power to dispense with a jury if lie 
larceny and burglary without violence. I 
followed the proposal of the Law Comhiis 
jurisdiction of the professional judge sho 
charged is punishable by death, or impri^ 
portation for any term/’ I have add 
consider it—pthe intervention of a j 
tiie lAkw Commission), but in ail 
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tionary exception above mentioned. This extension of the Comiiiissioners’ pro¬ 
posal, or rather this adherence to the present system, 1 have recomm^ed, first, 
because, in iny opinion, men charged with crimes subjecting them to the mUdest 
even of the above punishments ought not, any more than those liable t6 capital 
punishment, to be deprived of the great benefit of a trial by jury, ivithout a very 
urgent necessity, which necesmty does not exist, consuiering the proposed three 
nnnual circuits, and the ease with which a sufficient panel of jurors wilt alwaya 
be procurable at each of the three stations, especially if the grand and petty jury 
lists be amalgamated as proposed ; secondly, because even should the delay of 
trial and the difficulty of procuring jurors prove to be much greater than can i>e 
anticipated, the inconvenience and delay would be infinitely counterbalanced by 
tiie benefits of such a inode of trial, and the avoidance of the mischiefs inseparable, 
as it appears to me, from the proposed system of trials before assessors, subject to 
appeals to Calcutta. The proposed deprivation, moreover, of trial by jury, except 
in capital cases, it w ill be observed, is unrestricted as to persons, and would there¬ 
fore include British subjects, who would not be easily convinced of tlie justice or 
necessity of withholding froin them a privilege which they have always been accus¬ 
tomed to regard as their birtliright. There are, however, cases coming within the 
above category, in which, it seems to me, that the intervention of a jury may in 
general be very vveli dispensed with, especially when, as at Penang and Malacca, 
a delay of some months must generally intervene between the periods of commit¬ 
ment and of trial before the professional judge ; I mean tlic ordinary cases of sim¬ 
ple larceny and burglary without violence, which on an average constitute three- 
fourths of the number of cases in the Straits calendars, and wliich, though legally 
punishable with transportation, are in fact rarely, but in cases of notorious offen¬ 
ders, visited with a heavier penalty than from six moiitiis to two years’ imprison¬ 
ment at hard labour. With respect to sucli cases accordingly, I have proposed 
two inodes of proceeding; the first is, that all cases of this description (except 
.such as the local judge siiould see fit to reserve with the graver ca.ses for Ins pro- 
tessionul colleague) should be triable by the superior lay judge.s at Penang and 
Malacca respectively, with the aid of assessors, and subject to an appeal to the 
professional judge, us proj)Osed by the Law Commission ; but that his decision 
should be final, and not subject, as proposed, to a second appeal to the College of 
Justice at Calcutta. TIjc other recOrnineiidation wliich I have made with regard 
to these minor cases is, that whether they come before the professional judge in 
due course at Singapore or as reserved cases at Penang or Malacca, he should, 
nevertheless, have a discretionary pow'cr to dispense’with a jury, and try them, with 
the aid of assessors, in the same way as the lay judges would proceed ; but that 
his d<*cision should in like inunner be final, and not, as proposctl by the Law 
Commission, subject to an appeal to Calcutta, “ when a conviction is challenged 
as wrong in point of law, or when it is contrary to the o|)inion of one or more of 
the assessors/’ But in all such cases of challenge or dissent, I w ould pro[)ose, as 
a far less dilatory and objectionable, jxt I think sufficient security against hasty or 
intemperate dewsions, that judgment be arrested for three or more days (as might 
be convenient) in order limt the judge might review the evidence and consider 
wluHever might be urged to prove the conviction erroneous in point of law or 
fact. 

In Calcutta, where immediate resort may be had to the superior tribunal, the 
right of appeal to it in such cases mav be wise and proper, especially as it is not 
intended, I presume, as indispensable that the judge of the subordinate criminal 
court there should be a lavvycr. * But as the eft’ect of such a provision in the Straite 
jiould probably be a frivolous appeal in every case (and those not a few) in whicli 
^ the prisoner himself or a casual friend or acquaintance among the assessors 
when another cimnee of acquittal, or at least a postponement for some 

necessar) sentence of hard labour, desirable^ ]L think the inconveniences and 
shown that irj)octed from an abuse of the privilege would fkr outweigh the advan- 
be at the discrt 5 v;jjited from uhe occasional coiTection of a wrong decision in a case 
standing. -v. would not, at the utmost, probably have exceeded two years' 

It, however, the By 4 >'labour, and would very likely have been but half as much, 
there cun and will be ik^ tthe necessity for a right of appeal, otherwise than 
appeals should bo allowed r^ssional judge, would, as admitted by the Law Corn- 
unanimous in die verdict, and ttu.be obviated by the trial by juiy such as I have 
say, in preference to these multiph , 

present, and the conviction be by thi and burglary without violence ns they 

arosc» 
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•rose, at Penang and Malacca, by the lay judgea and asseasors, and the diapoaul Recorder** 

of all cases of petty assault and trifling misdemeanor by the assistant it^sktents, Hegburadon of 

would, iu the main, sufficiently ensure 4>oe of tlie principal desiderata of the ^ 

present system, the speedy decision of the lighter and most numerous cases oi ^ 

crime. But as this benefit flilght be extended to other cases than those wbicti 

I have mentioned, 1 would, on consideration, further recommend Umt flie local 

judges of the ^iperior Court at Penang and Malacca be empowered to try, with 

assessors, all the ofiences enumemted in the fourth section af the Draft Act 

appended to tlm Law Commissioners’ Report, with the provisions in the 51b and 

6th sections of that Act, and an additional proviso, that the punishment should in 

no case exceed a fine of 1,000 rupees, or imprisuument at hard labour for two 

years. 

Another advantage resulting from this .system of speedy trial would be, the leas 
apparent necessity for such frequent circuits by the professional judge; for inde¬ 
pendently of the public inconvenience, if not injustice, arising from the broken and 
disjointed practice, the frequent interruptions, the occasional baste, and un¬ 
avoidable delays necessarily incidentaf to the business uf an ambulatory court, 
where there is but one professional judge, I cannot but think that three aniiuai 
circuits (which though light a(td pleasant, perhaps, to a young, single, and active 
man, might be very much the reverse to a family man of domestic habits, advanced 
life, or infirm health,) are more than should be imposed as a matter of express 
command on any judge in this climate, unless there be an adequate tiecessity in 
the case, whicli under the system proposed, I do not, alter an experience of six 
years in the Straits, think will be found to exist. I would therclons instead of 
making three circuits imperative, leave a discretion in the judge and propose, as 
at present, two circuits, or more if necessary. 

With regard to the jurisdiction of the assistant residents, whicli the I^w Com- 
mismoners propose should embrace all cases in which the crime or odlnce nmy be 
of a nature to warrant a sentence not exceaiing six months' ordinary imprison¬ 
ment, and a fine of i20O rupees, subject to the defendant's right of appeal in all 
cases to the superior lay judgt!, an^l from him (should his decision he challenged as 
wrong in point of law, or be contrary Ip the opinion of one or niore of the 
assessors) to the professional Judge, I have expressed my general concurrence in 
the proposal; but I have recommended llmt the assistants at Penang and Malacca 
should he at liberty (us are the district judges in Ceylon, under the 3<)lh clause of 
thc('t ylon Charter) to carry their sentences into execution, should they see fit, 
notwithstanding such appeals. I recommended this for the fean)e reason which 
doubtless led thq, framers of that charter to introduce the clause in question, vir,. 
to prevent the ends of public justice from being deleated ih many cases by needless 
delay in the execution of u just sentence. On rc flection, however, as the proposed 
system oi'appeals is not exactly parallel to that in Ceylon, 1 would wisli iu sorin? 
degree to qualify my recommendation in this respect, in Ceylon a frivolous 
appeal from a cunvicliou had in a distant district court to the Supreme Court in 
Colombo might, hut for the above proviso, delay the execution of a just sentence 
for some weeks j and such w ould be the case in these setllemenls were the a 
proposed to be direct from Penang to llie profe.ssion^tl judges at Singapore, 
intermediate appeal, however, to the local superior lay judge would, in general, 
operate as a sufficient security against frivolous ap{>eals for mere delay, if, as 
I would now recommend, a secondary appeal to the professional Judge against a 
conviction aflirmed by the superior lay judge should not operate as a stay 
of execution unless one or other of the tw o local judges should see fit to stay the 
execution |)eDdiog such appeal. 

In my former letter 1 omitted to notice the recommendation of the Law Com¬ 
mission in the 56th paragraph of their Report, with regard to periodical state¬ 
ments. I concur in tninking such returns very desirable, provided the establish- 
metit of clerks shall be found sufficient for this and the additional work which 
is likely to be created by the increase of the court business in appeals and 
bankrupt cases. But this is a question rather belonging to the financial part of 
the scheme, on which I do not ofl'er any opinion. 

I am not .sure that I understand the arrangeriienl proposed by tlie Law (Com¬ 
mission rcgartling the fourth of those ** minor alterations,” whicli they notice in 
page 17 of their Report, as having been suggested for improvinjg the adminis- 
tration of justice in the Straits,” and vrill therefore, to prevent uimpprebension, 
cofitent myself with observif^ that I consider tlie alterations in question for 
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effecting a practice separation of the tluree aettiements for tite purpoaes of pitkce^ 
of the local courts, and for the exemption of process from oe^less forti^ties> 
as highly desirable. 

With regard to a pauper establishment, a subject which the Law Commission 

recommend to l)C left open for further inquiry,** I do not conceive that such an 
establishment is much required, although it would be a relief to the court. 

There may possibly be some other points in the Report on which I have not 
expressed any opinion, and some remarks and recommendations of my owm may 
perhaps stand in need of qualification or further explanation; should either 
he desired, I shall be happy to meet your wishes. 

With reference, by the way, to my remark on the declaration of the Law Coin- 
mi-ssioners, in their 65th paragraph, that it does not enter into their scheme to 
employ the governor in any judicial function,^* I gladly avail myself of the oppor* 
tunity of adding a few words, to prevent the possibility of misconception in other 
quarters, having no apprelicn.sion that iny meaning could be mistaken by yourself. 
Wijilst, then, 1 consider this recognition of a sound principle by the Law Com¬ 
missioners to be matter for joint congratulation to the chief executive and judicial 
authorities, as the best guarantee for their mutual independence, harmony, and 
good understanding, I have much pleasure in stating, after aa experience of six 
years, that the friendly feeling which has always subsisted between you, and 
indeed all my unprofessional colleagues, and myself, has left me individually but 
little cause for desiring a change of system. 

Of course you and they arc at liberty to comment with the utmost freedom on 
my suggestions, and indeed it is desirable, for the information of the supreme 
governiiicnt, that you should do so; meanwhile, 

I remain, &c. 

Penang, 13 September 1842. (signed) IV. Norris. 

P. aS.—I had almost omitted to mention a material error in the wording of my 
first letter, "I'lic paragraph commencing, With regard to appeals, as proposed, 
from the decisions of ttie professional judge in original cases to the College 
of Justice in Calcutta, and thence to the Privy Council,” &c., should run as 
follows, viz.: “ With regard to appeals, as proposed (in paragraph 38 of the 
Report), from the decisions of the professional judge in original cases to the 
College of Justice in Calcutta, 1 think there should be some limitation; and 
I submit, that of cases involving 5,000 rupees and upwards would not be unrea¬ 
sonable, as that of 10,000 rupees and upwards is the limitation proposed (in 
paragraph 43) with respect to appeals from the College of Justice to the Privy 
Council.^’ 


Minute by the Honourable A. Ainos^ dated 9th November 1842. 

1 HAVE not detained tliesc papers long enough to form a judgment on the 
various points discussed in them, as 1 wished them to pass in circulation before 
the papers on the subject, upon which orders have been recently given, were sent 
up to Simlaii; or, if they were sent up, that his Lordship should be apprised, 
without delay, that important communications from the Straits upon the same 
hubiccl were about to be sent to him. 

i’rom a cursory perusal of the pajiers, 1 collect that some of the most material 
leforins meet the concurrence of the Straiis authorities, including the economical 
.'‘uving with icuard to the registrar. Under these circumstances I should be dis- 
])().*>cd to com:ede many things to the local experience of the recorder and chief 
justice ; and as the recorder appears satisfied generally with the existing forms of 
pioccdurr, I would not for the present think of im{X)sing a new procedure, about 
A\hich wo are not likely to agree ourselves, upon them, especially with regard to 
assessors, against which jhslitutioii the Governor appears to have strong 
objections. 

l^crhnps wc might send the papers to the Law Commission, desiring them to 
draft an Act which should adopt the provisions advocated by the Straiis auUiOri- 
as to tlic cpnsiiiulion of the <:ourts, Avbich might not appear to them liable to 
luateriiil objections, and which should not interfere with the practice or procedure 
lurtlicr than as the Straits authorities were desirous of its being amended ; and, 
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Minute by the Honourable A. Amosy daled 2oti\ Noveniber 1842* Cm)#. 

30 Dtr. 184a. 

The full communicatioDS from all the Straits authorities, which have been juat ^itUMntutst 

received, appear to invite ns to a tonsideration of our previous Minutes and Reso* judirauue. 
lutions, with a view to the suggestions of local experience, and the dis|)osutions and 
feelings of the parties to whom the working of (he Act must be entrusted, as well 
as the community whose interests it affect^ 

The subject having become rather complicated, 1 propose to take a brief review 
of its leading featurcs. . * 

Mr. Fullerton appears to have first started the idea of a material reform in the 
Straits Judicature, which he proposed 10 effect by dispensing with a professional 
judge, making a resident at each of the settlements a judge, the govemor to go 
circuits for hearing appeals, with an appeal in certain cases to Calcutta. 

Lord Auckland proposed to get rid of the professional judge j to have one resi* 
dent for the tiirec settlements, who should try causes and prisoners on his circuits; 
and that a judge from the Calcutta court should be sent to the Straits occaiionally 
to hear appeals. 

The Law Commissioners, in their Report and Draft Act, propose to have 
a separate court at the three settlements ; tluis to obviate the necessity of process 
emanating from a distant place, and to dispense with a register and sheriff for the 
three settlements, who were highly paid oflicers. The head clerk at each settle* 
ment to do the duties of register; and a sheriff to be ap|K>inied by the court ol‘ 
each settlement to act for that settlement only. 

1 collect that the Straits authorities, in their recent communication, do not 
object to this arrangement, though a modification is proposed of having two 
courts at each settlement, the inferior court to be administered by tlic^ assistant 
resident. 

Upon this matter, therefore, the division of courts, the way for legislation 
appears to me very clear; and this 1 conceive to be the point upon which the 
whole reform turns. Mr. Bonham, it will be observed, retracts, in the most unhe¬ 
sitating manner, his former opinion that a professional resident judge was not 
necessary. In this all the Straits authorities agree; and the Law Commissioners, 

I conceive, have placed the matter out of reasonable doubt. I am not sure, 
however, that many of the expectations which liave been entertained of a large 
saving to the revenue from a reform of the Straits judicature, were not built on 
the supposition of the recordership being abolished. 

The economy of the Commissioners' scheme turns on diminishing the expense 
which followed from having a single court, out of which all proem issued, and 
which was obliged occasionally to move from one settlement to another, attended 
by a cumbrous establishment. From this reform wc are enabled to save much 
which is paid to the registrar, sheriff, and some otiicr officers of the court. With 
regard to the proposed diminution of the professional judge’s salary, that has 
nothing to do with the reform of system, for the judge’s duties will be equally or 
more onerous under ibe new system. Mr. Bonham thinks the Commissioners 
have gone somewhat too far in curtailing the judge's salary; and that sonielhiug 
more must be allowed to the head clerks, wiio, under the new system, will have to 
act as registrars. 

Independently of economy, great advantage will arise from the speedy di<4patch 
of justice, and a diminution of its expenses by the cslablishment of tribunals 
in^which all process may begin and end in the immediate settlement where the 
parties reside. 

Whether there shall be two courts or one court in each settlement, I think does 
not much matter; perhaps it will be more simple and convenient to have one 
court; and afterwards, by allotting particular Ciises for the adjudication of the 
assistant, all the advantages proposed by having two courts will be obtained. 

I do not dwell on some projects and observations contained in tlie Straits papers 
concerning a division of the judicial and executive authoritios. The Commissioners 
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propose to leave this to the discretion of government, to be adapted w}ien it may 
be more practicable than it appears to be at present. 

l^hcse outlines, then, of the new system being agreed on, I proceed to matters, 
of importance certainly, but still of secondary consideration. 

'i'he principal part of the volnminous papers just received from the Straits turns 
upon one point: they do not like the appeal, except upon matters of law, to the 
professional judge in any case, and especially in the case of the governor being 
the lay judge. I should be inclined to concede this point, especially as their pre¬ 
sent practice, which they all approve of, appears not unreasonable. According to 
the present practice, the professional judge may grant a new trial upon any point of 
law. On such new trial the lay judge sits with niin, and may record his opinion; 
but the professional judge decides. It may be observed that the appeal will be 
less necessary, as in the distribution of cases, those involving matters which the 
professional judge would be more competent to decide than the lay judge will be 
reserved for jiim. 

Upon a variety of matters of detail, as Hie abolition of the grand jury and the 
courts of ijuarter and petty sessions and of requests, the Straits authorities concur 
geiKTally with the recommendations of the Commissioners. I collect that they 
jirefer a jury, or modification of a jury, to assessors, and that they think the pre¬ 
sent practice tiefore the civil courts had better be continued, instead of the new 
practice rcconimenflecl by the Commissioners; they think there should be greater 
restrictions on appeal to Calcutta. They expatiate on the increase of litigation, 
by appeals to the professional from the lay judge in matters of fact ; but this 
objection will be vetnoved, if such appellate power is modified as above proposed; 
it would seem that it would not work well upon other grounds. Tiiey suggest that 
a provision should be made for the trial of revenue matters, wliicli are now tried 
before the assistant and an lionorary magistrate. They think that ordinarily two 
circuits will be enough for the judge to make, and that it is not necessary that all 
causes involving points of English law should be reserved for him. Tliey oft’oi 
suggestions on the distribution of civil and criminal business; and they have a 
great deal to say about law agents, I think the subject of the exclusion of pro¬ 
fessional assistance, or assistance by an agent, from courts, is one requiring much 
consideration, and that it is not necessary to determine it at present. 

Mr. Prinsep, officiating advocate-general, who has personal experience of tlii' 
Straits settlements^, is very much averse to assessors. He would retain the grand 
jury, but not make their presentments a necessary preliminary to a criminal trial. 

Having lluLs stated the general effect, us it appears to me, of the whole papers 
and correspondence, 1 have prepared a draft, in which 1 have leant towards the 
recoininendations of the Straits authorities, wdicrever no material ohjection to them 
occurred to me. I have also incorporated various sections from the draft of the 
Cominissioiiers, wliich supply the chief details in which Mr, Prinsep thought my 
former draft deficient, though I fear that they may prevent readers from af>pre- 
hending so distinctly the principal provisions of the contemplated reform, as they 
would il‘ the subordinate parts were disposed of by way of general reference. 

(signed) A. Amos. 


AN ACT for the Administration of Justice within the Straits Settlements. 

1. \V iii:t{i;As it is expedient that “ the Court of Judicature of Prince of Wales’ 
Island, Singapore, and Malacca,” established by charter or letters patent of His 
Majesty King (leorgc the ^th, under date the. 27th November a,d. 1826, and 
“ the courts for the recovery of small debts” established in the said settlements 
under authority of the said charter, should be abolished, and that other provilion 
should be made for the administration of justice in the said settlements: and 
w heictts the (iovcrnor-gcneral of India in Council has obtained the sanction of the 
Court of Directoi^ of ttm East India Company to the abolition of the said Court 
of Judicature; 

It is hereby enacted, that the jurisdiction of the Court of Judicature of Prince 
of ales’ Island, Singapore, and Malacca/' established by the said charter, and 
all powers and authorities thereby granted to or vested in the said court, and the 
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jurisdictioxi of the courts for tiie fceovery of small debts esIabUsbed io the sani 
settlements under authority the said shall cease and determine on the 

3ifit day of . 

IL And it is hereby enacted^ that after the 31st of , the 

entire administration of justice^ t^vil and criminal witliin, the said settlementSi 
except in respect of causes and matterSf and crimes and ofibneea ftiling within 
the. jurisdiction of courts of admiralty and vice-admiralty^ and military courts^ 
shall be vested exclusively in the courts constituted by this Act. 

III. And it is hereby enacted, that on the 1st day of a. n. , a 

court of record for the administratioQ of civil and criminal justice shall be esta* 
blislied in the setUementof Singapore, whi9h shall consist of threes or more judges, 
and a court of record similarly constituted in eadi of tlie settlemeuts of Prinoe of 
Wales' Island and Malacca ; and the said courts shall be called respectively The 
General Cfourt of Singapore/* “ The (General Court of Prince of Wales’ Island/' 
and “ The General Court of Malacca." 

IV. And it is hereby enacted, that whenever in this Act any^of the said settle¬ 
ments shall be mentioned, all places 8ubor<linale or annexed thereto shall be un¬ 
derstood to be included, 

V. And it is liereby enacted, tliat one Of the judges of the Genera) Court of 
Singapore shall be also appointed a judge of the General Courts of Prince of 
Wales’ Island and Malacca, and shall be called the ciraiit judge, and that such 
judge shall reside principally at Singapore, but shall visit each of the settlements 
of l^rince of Wales’ Island and Mmcca three times in every year, and shall sit 
in court from time to time at each place in succession until he lias disposed of 
the business that may be wa^iting for him, or may come before him during his 
visit. 
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VI. And it is hereby enacted, that such circuit judge shall be a barrister of the 
English or Irish bar, of not less than five years’ standing, or an advocate of the 
Scottish bar, of not loss than five years’ standing; that he shall he appointed by 
the Governor-general of India in Council; that he shall receive smth salary as the 
Governor-gcmeral of India in (!)ouncil shall deem fitting; and that he shall not hold 
any other office, place, or employment, or be engaged in or carry on any trade, 
traffic, or husiness whatsoever, on pain that the acceptance of any such other office, 
place, or employment, or the engaging in or carrying on any such trade, traffic, or 
Imsincbs, shall be in law an avoidance of his office. 

VII. And it is hereby enacted, tliatthc number of other judges to be appointed 
to the General Court in eacli of the said settlements, who Hhallbc called resident 
judges of such settlement, and sliall be distinguished as first, second, and so on, 
.•shall be determined by the Governor-general of India in Council, anti may Ije 
reduced or increased from time to time as to the said Governor-general in Council 
may seem meet. 

VIII. And it is hereby enacted, that such resident judges .shall be ajipointed by 
the Governor of Bengal; and that it shall be competent to him to appoint cither 
''Uch professional persons as aforesaid, or [lersons being executive officers of govern¬ 
ment to be such judges. 

IX. And it is hereby enacted, that the salary to be assigned to every such judge 

shall be determined by the Governor-general of India in Council, regard being had 
to his qualifications, and if he holds any other office under government, to the 
salary of that office. . 

X. And it is hereby enacted, that every judge appointed as aforesaid, before he 
shall be capable of exercising the office of judge, or magistrate, under this Act, 
shall take in Of>eQ court, in such manner as shall be directed by the Governor of 
Bengal, an oath, or shall make a soletUn declaration, as shall he ordered by the .said 
Governor of Bengal, that he will, to the best of his knowledge, skill, and judg¬ 
ment, duly execute the office of judge or magistrate, and impartially administer 
justice in every cause, matter, or thing which shall come before him; of which 
oath or declaration a record shall forthwith be made. 

XI. And it Ls hereby enacted, that every judge of the said courts shall have 

and use a seal with his official designation inscribed upon it, and that all notices, 
writs, .summonses, precepts, rules, orders, and other mandator}^ process to he used, 
issued, or awarded by such judge shall be sealed with sucli seal, and sh:dl be 
signed by such judge. * 

XII. And it is liereby enacted, that a fit and proper person shall be appinted 
by each of the said general courts to be sheriff of the settlement, subject to the 

3 t) 0 . H H 4 JiirisdictionL 



238 


SPECIAL REPORTS OF THE 


No.,;}. 

Ke^iw'dfcr’.'i Omi t: 

iU'gistiutimi of 
<'onvt*yancps. 


jurisdiction of such court, who shall continue in such office until another person 
sliall be appointed by the same authority to succeed him therein; provided, that 
no person shall be appointed sheriff of any of the said settlements, and that no 
f)erson liaving been duly appointed sheriff shall be removed from office, without 
the express consent of ail the judges of such settlement. 

XIII. And it is hereby enacted, that the sheriff of every settlement appointed 
iis aforesaid shall c:icecute all the writs, summonses, rules, orders, warrants, com- 
ruands, and process of tlie several judges of the General Court of the settlement, 
and make returns of the same, together with the manner of the execution thereof, 
to the judge who shall have i.ssued the same, and shall receive and detain in prison 
all such persons as shall be committed to his custody by any of the said judges, or 
any other person having competent authority so to do; and to do all such acts, 
matters, and things, and perform all such duties, as nearly as circumstances shall 
admit or require, as arc or ought to he done and performed by the sheriff of any 
shire or county in England. 

XIV. Provided/ that the sheriff of Prince of Wales* Island shall appoint a 
deputy, lor whom he sliall be responsible, to execute the process issued by the 
resident judge in Province Wellesley. 

XV. Arul it is liereby enacted, that whenever any of the judges of any of tlie 
said courts shall direct and award any process against the said sheriff, or award 
any process in any cause, matter, or thing, wherein the said sheriff, on account of 
his being related to the parties, or any of them, or by reason of any good cause of‘ 
challenge which would be allowed against any sheriff in England, cannot, or 
ought not by law, to execute the same, in every such case such judge shall name 
and appoint some other fit person to exe%''.ute and return the same ; and the said 
process shall be directed to the said person so named for that purpose, and the 
cause of such special proceedings shall be suggested and entered on the records of 
the said court. 

XVJ. And it is hereby enacted, that the several judges of the said courts shall 
have sucli jurisdiction and authority as the Court of Quccn*s Bench and tlie jus* 
tices thereof, and also as the high Court of Chancery, and tlic Courts of Cum- 
mon Pleas and Exchequer resjHJCtively, and the several judges, justices, and 
barons thereof respectively, have and may lawfully exercise within that part of 
the United Kingdom called England, in all civil and criminal actions and suits, 
and in matters concerning the revenue; and that the said judges severally shall 
liavc and exercise the jurisdiction exercised by the ecclesiastical courts in England 
so far as the sevend religjons, manners, and customs of the inhabitants of the said 
settlements will admit. 

XVII. And.jtis hereby enacted, that each of the said courts within the settle¬ 
ment for which it is constituted shall have full power to hear, examine, try, and 
determine, in manner hereinafter mentioned, all actions and suits which shall or 
may arise or happen, or be brought or promoted, upon or concerning any trCwS- 
passcs or injuries, of what nature or kind soever; or any debts, duties, demands, 
interests, or concerns, of what nature or kind soever; or any rights, titles, claims, 
or demands of, in, or to any houses, lands, or other things, real or personal, 
within such settlements, or touching the possession, or any interest or lien Jn or 
upon the same; and all picas, real, personal, or mixed, the causes of which shall 
or may lirreatter arise, accrue, and grow, or shall have berctofoup arisen, accrued, 
and groun, against the East India Company, and against any persons who shall 
be resident vvitinn such settlement, or who sliuii have resided there, or who shall 
have any debts, effects, or estate, real or personal, within the same, and against the 
executors and administrators of such persons. 

XVIII. Provided always, lliat it shall not be competent to such court to try or 
delormine any suit or action against any person who shall never have been resident 
ill the said settlement, nor against any person then rerident in Great Britain, or 
Ireland, unlc-s such suit or action against such person so then resident in Great 
Britain ov Ireland shall be commenced within, two years after the cause of 
action aro^c, and the sum to be recovered be not of greater value than 12,000 
dollars. 

XIX. Provided always, that nothing in this Act shall extend, or be construed 
to extend, to subject the person of the governor or resident, or any of the coun¬ 
sellors ot the ^aid setlloinents, or the person of any judge of Singapore, Prince of 
Wales' Island, and Malacca, to be arrested or imprisoned in any civil suit, action, 
or proceeding in any of the said courts. 


XX. And 



INDIAN LAW COMMISSIdNERS. 


No. 

XX. And it is hereby enacted* that the process and the practice of the said Eeooidcr*s Condtj 
courts shall be reg;ulated according to such fon^as and rates as may be established 
by the judges of the said courts, subject to the approval and confirmation of the 
Govemor^neml in Council, as are now used in the aforesaid g)arl of judicature 
established by charter, or as near thmto as circumstances will^rmit; and that 
ail laws now in force, and all provisions of the said charter for regulating and for 
the better execution of the process and practice of the aforesaid court of judi¬ 
cature shall be applicable to the process and practice of the courts eatabltshad by 
this Act. 

XXL Clause i. And it is hereby enacted, that the plaints received in the said 
courts shall be disposed of as follows: 

Clause 2 . In the court of Singapore, when the circuit judge is at the settlement, 
on eveiy day on which any of the judges shall sit for the purpose of i*eceiving 
plaints, all the plaints received shall be laid before the circuit judge, wiio shall 
distribute them for trial and decision among all the judges, including himself. 

Clause 3. In distributing the plaints the circuit judge shall Endeavour to give to 
each judge a share of them proportioned to the time which he is able to devote 
to judicial business, and those kinds of suits which he thinks him best qualified to 
decide, and in which he shall have no personal interest and have no connexion 
w’ith or relation to the parties. 

Clause 4. Provided, that the circuit judge shall reserve to himself all cases in¬ 
volving difficult or doubtful points of law, and questions of importance which have 
not previously been determined; all suits in which govcminent is a party, and 
all suits in which the amount involves a dispute exceeding 10,000 rupees, wherein 
an appeal may be preferred to the l^rivy Council under the Rules pusse<l by Her 
Majesty in Council of date tlie loih April 1838 ; and that all suits in which he is 
himself a party or related to or connected with a party, or in any wise interested, 
slmll he assigned to a resident judge. 

Clause 5. In the court of Singapore, in the absence of the circuit judge, and at 
all times in tiie courts of Prince of WakV Island mid Malacca, all the plaints^ 
received shall be laid before the first resident judge, who shall distribute them in 
the manner directed in the 3d and 4th clauses of this section. 

Clause (>. Pro\idcd, that the circuit judge siiall have power to call up and place 
on his own file any causes assigned to other judges which he shall deem it proper to 
hear and decide himself, and to transfer to other judges any causes assigned to him¬ 
self which he shall think not to be of a nature to require Ins attention. 

XX 11 . And it is hereby enacted that one of the resident judges of the court of 
Prince of Wales* Island shall sit separately in Province Wellesley, and shall 
receive all plaints that may be preferred to him agBiil.st persons residing in the said 
province, of which he shall reserve to himself all such as according to the arrange¬ 
ment for the distribution of cmise.s which shall be observed in the said court would 
fall to him if he was sitting in it, and shall remit all others to the first resident judge, 
to be disposed of as if they had been preferred in the said court. 

XXIII. And it is hereby enacted, that every judge to whom a plaint is assigned 
for trial shall immediately place it* on his file, and shall direct process lo be issued, 
and proceed with the cause in such manner and according to such rules and forms 
of practice as may be established by the judges of the said court, under the approval 
and confirmationjpf the Governor-general in Council. 

XXIV. And it hereby enacted, that in the absence of the circuit judge it slmlt 
be competent to the first resident judge of any of the courts, in any suit on the file 
of the chief judge in such court, to take all steps which cannot he delayed without 
risk of injustice. 

XXV. And it is hereby enacted, that every judge in each of the said courts 
shall be empowered to administer to witnesses and others, wliom he may see occa¬ 
sion to examine in any suit or proceeding before him, proper oaths and affirmations,, 
ttiat IS to say, to such persons us profess the Christian religion, tlie oatli upon ilit 
Holy Evangelists of God; and to Quakers, Kloravians, and others, wiio arc 
exempted by law' from taking oaths in the courts in England, the affirmation 
according to tlic form used in England for that purpo&e; and to Hindoos and 
Mahometans, the affirmation prescribed by Act No. V. of 1840 of theGovernor- 
geneml of India in Council; and to others, such oath in ^uch manner and form 
as he shall deem most binding on their consciences resfiectively : and tiie depo¬ 
sitions having been reduced into Writing, and subscribed by tlic judge, sliali ite 
filed of record; and in case anv person so cited shall refuse or wilfully neglect to 
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appear and be sworn, or, being Quakers, Moravians, or others exempted as afore¬ 
said, to affirm, and be examined, .the judge shall be empowered to punish such 
persons so refusing or wilfully neglecting, as for a contempt, by fine and iinprison- 
inent. ^ 

XXVI. And it is hereby enacted, that no person shall be excluded from giving 
evidence in any suit or otlier proceeding in any of the said civil courts by reason of 
his being interested in the subject of litigation, or in tlie merit of tl)e suit. 

XXVII. And it is hereby enacted, that all fees and fines levied under this Act 
by each of the said courts shall be paid monthly into the treasury of the East 
India Company for the settlement at which such court is held. 

XXVIII, And it is hereby enacted, that every judge of each of the said courts 
slia.l be empowered to award and issue a writ or writs or other process of execu¬ 
tion, directed to the sheriff, coinmancliog him to seize and deliver the possession 
of the houses, lands, or other tilings recovered in and by judgments, sentences, or 
decrees of himself or his |)re(lccessor, or to levy any sum of money which shall be 
so recovered, or any costs which shall be so awarded, as the case may require, by 
seizing and selling so much of the houses, lands, debts, or other effects, real and 
personal, of the party or parties against whom such writ or writs shall be aw^arded, 
as will be sufficient to answer and satisfy the said judgments, or to take and impri¬ 
son the body or bodies of such party or parties until he, she, or they shall make 
such satisfaction, or to do both, as the case may require : And it is hereby enacted 
and appointed, that the several debts to be seized as aforesaid shall from the time 
tlie same shall be extended and returned into the said court be paid and payable 
in such manner and form as the judge in each case shall appoint, and no other, 
and such payment and no oiIicm* shall from thenceforth be an absolute and effective 
discharge for the said debts and every of them respectively. 

XXIX. And it is hereby enacted, that idl money, jewels, precious stones, and 
securities of the suirors of each of the said courts which shall be ordered into court, 
or to be paid, delivered, or deposited for safe custody, shall be puiil, delivered into, 
ordef>osited in, the public treasury of the East Irnlia Company at tb(j settlement 
at which tlie court sliall be held, to be kept and deposited with the cash, precious 
stones, jewels, and effects of the said Company, subject to such orders and direc¬ 
tions in every case as the judge to whose province it belongs shall from time to 
time think fit to make concerning the same, for the benefit of the suitors ; and each 
judge shall from lime to lime order and direct any money belonging to suitors of 
the court in rases within his province to be invested, at interest or without interest, 
for tlie purpose of remittance to any place without the said settlement as there 
may be occasion, for the use and iKmcfit of the parlies respectively entitled thereto, 
on any bills, bonds, or spcuriiies of the said C’omfiany, or any other bills, bonds, 
or securities as such court shall see fit to order and direct; and all executors, 
administrators, guardians, and trustees whatsoever, acting with respect to such 
investments at interest or I’or romitlancc, under the directions of judges of the 
courts, shall be indemuified against all risk or loss to be occasioned thereby. 

XXX. And it is liereby enacted, that the treasurer of rhe said Company at eacfi 
of the said sdtlcfmtnls shall be, and be called, the accountant of the General (>ourt 
of such settlement, and shall act, perform, and do all matters and things necessary 
to carry into execution the orders of the several judges of the said court, relating 
to the payment or deliv('ry, or depositing of the suitors' money, Jewels, precious 
stones, and securities, into or in the said treasury, and taking the same out again, 
and investing the money of the suitors at interest or ior remittance, and keeping the 
accounts thereof, and for doing such other matters relating thereto, under sudi 
rules, incllmds, and directions as shall from time to limiB be made and passed by 
the sever al judges of the said coiiit. 

XXXI. And it is hereby enacted, that in case any person shall have any action 
or suit ;)gainst the said East India Company, such person shall be at liberty la 
procee d tluTcin in like manner as hereinbefore mentioneii; and it shall and may 
be lawful lor the chief judge in any such suit or action duly brought in any of the 
said courts to issue a summons for the appearance of the said Company, to be 
serveil upon the governor or president and the resident councillor of the settle¬ 
ment in which the cause of action or suit i>hall have arisen, and thereupon the said 
governor or president iiiul such resident councillor as aforesaid shall appoint such 
person or persesns to appcir and act for the said Company as they shall see fit; 
anil such person or persons shall be admitted to an answer and defend such suit in 
the name and for and on the behalf of the said Company; and the said chief judge 

shall 
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shall be empowered to try, hear, imd determine all such actions and suits in 
said courts against the said Company, and to give judgment and costs, and award UegUrtmioaaf 
execution, and do and order ail such other mutters and things therein, as Tar as 
the case will admit, in such manner as herein is mentioned, as to any fiersoa 
or persons whomsoever, subject, nevertheless, to such right of appeal by either 
party os herein is mentioned; and in like manner, if the said Company sltatl 
have any action or suit against any person or persons, it shall and may be lawful 
to and for tlie said governor or president and councillor, or any two of them, the 
governor or president being always one, to autliorise any person or persons, for 
and on behalf of the said Company, and in their name, to make complaint 
thereof in writing to the court to whose jurisdiction the matler belongs and the 
chief judge sitting in such court shall proceed therein, and sliall hear and determine 
tlae same as in other cases; and in case judgment or sentence shall be given 
against the said Company, shall award costs, to be levied upon the goods and 
effects of the said Company as they shall see occasion, subject, nevertheless to 
such appeal by either party as herein is mentioned. 

XXXIl. And it is hereby enacted, that nil causes, suits, and business of ecclesi¬ 
astical cognizance which shall be brought before the said courts slmll bo distributed 
among the judges in the manner directed in this Act; and that the manner of 
proceeding therein shall be us near us may be in conformity with the rules herein¬ 
before })re^cribcd for all other suits. 

XXXIII. And it hereby enacted, that the circuit judge silting on the general 
court of any of the said settlements, and in hU ab.sence the first resident judge, 
idball have full power to grant probates under his official seal of the lust wills, an 
testaments of uHorany of the inhabitants of the said settlements, uud of all other 
persons whfe shall die and leave personal eflects within the jurisdiction of such 
court, and to coinniit letters of admiiii.stration, under his orticial seal, of’ tlu* goods, 
chattels, ciedits, and all other eflorts whatsoever, within the said jurisdiction, oftlie 
persons idbresaid, wdio shall die intestate, or who shall not have named an executor 
resident wiilfm the said settlement, or where the executor, being duly cited, shall 
not iippeur and sue forth sucli probate ; anne.ving the will to the said letters of 
administration, when such person shall have left a will without naming any 
executor, or any person for executor, wlm shall then he alive and resident within 
the siiitl setlUmcnts, and who being duly cited thereunto, will not appear und sue 
foith a lyobaie thereof; und to secjuchter the goods and chattels, credits, and 
other effects whatsoever, of such persons so (lying, in cases allowed by law, as the 
same is, and may now be, used in the diocese of London ; and to demaud, 
reciuire, take, hear, examine, and allow, and if occasion rerpiire, to disallow and 
reject, the account of them, in such manner and form a.s is now- used or may be 
used ill the said diocese of London, and to do all otlier tilings whatso(;vei* needful 
and necessary in that beludf. 

XXXIV. Provided always, that the said chid or otlier judge in such cases as 
aforesaid, where letters of administration shall he committed with the will annexed 
for want of an executor appealing in due time to sue forth tin? probate, slmll 
reserve in such letters of administration full power and authority to revoke the 
same, and to grant probate of the said will to .such executor or executors whenover 
he or they shall duly appear and sue forth the same ; and tlie chief or other judge 
shall grant and commit such letters of adininistraiion to any one or more of the 
lawful next of kin of such person so dving as aforesaid, and being then resident 
within any of the said scttlcmcnLs, and being of the age of 21 years; and in case no 
such person shall then be residing within any of the said settlements, or being duly 
cited, shttll not appear and pray the same to any competent officer of tlie «aid 
court, or to such person or persons, whctlier creditor or creditors or not of the 
deceased person, as tlie chief or other judge shall see fit. 

XXX\. Provided, that probates of wills and letters of administration to be 
granted by the said chief or other judge shall be limited to such nionry, goods, 
chattels, and effects as the deceased person shall he eutitled to witliiu ttie juris¬ 
diction of the said court, except in the cases specified in Section XIX. 

XXXVL And it is hereby further enacted, that every person to wdiom such 
letters of administralion shall be commitled, shall, before tlie granting thereof, give 
sufficient security by bond, to be entered into to the said Company, for the payincut 
of a competent sum of money, w ilb one, two, or more able securiiies, respect being 
had in the sum therein to be contained, and in the ability of the sureties, to tlie 
value of the estate, credits, and effects of Ibe deeeiUH^d, whicii bond, if admims* 
tration shall be granted to an officer of the said court, shall be deposited in the 
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Ikcorder^ Court: public treasury of the said settlement; and if granted tu any ether person or per* 

^giMirkfction of sons, shall be deposited in the said court among the records thereof^ and there 

nveyaiites. safely kept, and a copy thereof shall be also recorded among the proceedings of 

the said court. * 

XXXVII. And the condition of the said bond shall be to the following efltct: 
that if the above bounden administrator of the “ goods, chattels, and effects of the 
deceased, do make or cause to lie made a true and perfect inventory of all and sin¬ 
gular the goods, credits, and effects of the said deceased, which have or shall come 
to the hands, yiossession, or knowledge of him, the said administrator, or the iuittds 
or possession of any other person or persons for him, and the same so made do 
exhibit or cause to be exhibited into the General Court (of Singa[K)rc, Prince of 
Wales" Island, or Malacca, as the case may be) at or before a day therein to be 
specified; and the same goods, chattels, credits, and effects, and all other the 
goods, chattels, credits, and effects of the deceased at the time of his death, or 
which at any time afterwards shall come to the liands or possession of such 
administrator, or to the hands or possession of any other person or persons for 
him, shall well and truly administer according to law, and further shall make, or 
cause to be made, a true and just account of his said administration at or before a 
time tliercin to he specified, and afterwards from time to time as he, she, or they 
shall be lawfully required ; and all the rest and residue of the said goods, chattels, 
credits, and effects, wiiich shall he found from time to time remaining upon the 
said administration accounts, tiie same being first examined and allowed of by the 
said chief or oilier judge silting in the said court, shall and do pay and dispose of 
in a due course of administration, or in such manner os the said court shall direct; 
—then this obligation to be void and of non-effect, or else to remain in full force 
and virtue.’^ And in case it shall be necessary to put such bond irf suit for the 
sake of obtaining the effect thereof for the benefit of sucli person or persons as 
shall appear to tlic said chief or other judge to be interested therein, such person 
or persons from time to time giving satisfactory security for paying ail such costs as 
shall arise from the said suit, or any part thereof, such person or persons shall, by 
order of the said chief or other judge, be allowed to sue the same in the name of 
the said Company; and the said bond shall not be sued in any other manner; 
and tlie said chief or other judge shall be empowered to order tliat such bond, as 
aforesaid, shall be put in suit in the name of the said Company. 

XXXVIII. And it is hereby enacted, that when probates of wills and letters 
of administration shall be granted as aforesaid, certain periods shall be fixed within 
which the persons to whom they shall be granted shall from lime to time, until 
the effects of the deceased persona shall be fully administered, pass their accounts 
relating thereto before the circuit or other judge in the said court; and in case 
the cfl’ects of the deceased shall not be fully administered within the time for that 
purpose to be fixed, then or at any earlier time, if the said chief or other judge 
shall sec fit so to direct, the person or persons to whom such probate or adminis¬ 
tration shall he granted shall pay and deposit the balance of money belonging to 
the estate of the deceased then in his, her, or their hands, and all money which 
shall afterwards come into his, her, or their hands, and also all precious stones, 
jewels, bonds, bills, and securities belonging to the estate of the deceased, into and 
in the treasury of the said Company, in the name of the treasurer, as accountant of 
the court, to abide the orders of the said circuit or other judge, or shall otherwise 
dispose of such money, goods, chattels, and securities as the said ciiief or other 
judge sluill direct; and the said circuit or other judge shall from time to time 
make such order as shall be just for the due administration of such assets, and fot 
the paymeni or remittance thereof, or any part thereof, as occasion shall require, 
to or for the use of any person or persons, wliethcr resident or not resident in the 
said settlement, who may be entitled thereto, or any part thereof, as creditors, 
legatees, or next of kin, or by any other right or title whatsoever; and it shall 
be lawful for the said chief or other judge to allow" to any executor or adminis¬ 
trator of the effects of any deceased person or persons (except as herein men¬ 
tioned) such commission or f)er-centage out of bis, her, or their assets as shall 
be ju'-t and reasonable, for their pains and trouble therein. 

XXXIX. Provided always, that no allowance whatever shall be made for the 
pnins end trouble of any executor or administrator who shall neglect to pass his 
accounts at such time, or to dispose of any money, goods, chattels, or securities 
w ith wduch he shall be chargeable, in such manner as in pursuance of any general 
or special rule or order of the said court shall be requisite ; and moreover,every exe¬ 
cutor or administrator so neglecting to pass his accounts, or to dispose of any such 
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money, goods, chatteis, or securities with which he shall be charged, shalt he 
ehar^ with interest, ai the rate to be then current within the said settlement, for Registruiiow 
such sum and sums of money as from time to lime shall have been in his hands, Co pyeygoyes, 
w^betlter he shall or shall not make interest thereof. 

XL. And it is hereby enacted, that in the cases of persons dying in any of the 
said settlements, and leaving personal effects in more than one of the settlements, 
applications for probate or letters of adminiatiation shall be made to the chief 
judge only, whenever he shall be holding a court at any of the settlements in whidi 
such f>roperty may be, and probates and letters of administration granted by the 
chief judge in such cases shall have force in respect of all money, goods, chattels, 
and effects which the deceased was entitled to in all or any of such settlements. 

XLL Provided, that in the absence of the circuit judge, the first resident judge 
of each of such settlements may take order for securing the pix^perty left theiein 
by the deceased, until pi^obate or letters of administration shall be issued by the 
circuit judge. 

XLII. And it is hereby enacted, that the chief judge, onci in his absence the 
first resident judge of each of the said courts, shall have authority to appoint 
guardians and keet)ers for infants and their estates, within the jurisdiction of such 
court, according to the order and course observed in England ; and also guardians 
and keepers of the persons and estates of natural fools, and of such as arc or shall 
be deprived of their understanding or reason, so as to l)e unable to govern them¬ 
selves and their estates, and in such cases to inquire, hear, and determine, by 
inspection of the jiersoii, or such other ways aud means by which the truth i.iuy 
be l>esl discovered and known. 

XLlll. Provided, that when the estates of such incapacitated persons are 
situated in tnore than one of the said settlements the appointment of keepers of 
such estates .shall be made by the chief judge only; but the lirst resident judge 
in every sucli settlement shall take order intermediately for the security thereof. 

XLIV. Clause j. And it is hereby enacted, that appeals from die decrees made 
by the said courts in original suits shall be allowed under the following rules and 
provisions : 

Clause 2. In every suit determined by any resident judge, an application may 
be made for a new trial to the circuit Judge upon points of law. If a new trial be 
granted, it shall lake place before the circuit judge and iIh? judge w'ho oiiginally 
tried the case, and if any difference of opinion shall arise between the judges upon 
such new trial, the case shall be decided according to the opinion of the circuit 
judge; provided, that the judge who originally tried the case shall he at liberty to 
record his opinion and reasons among the proceedings. 

Clause 3. Any party desiring to apply for a new trial under this section, shall 
present a petition to the judge to whom the appeal lies, in person or by un agent, 
within one month from the date when the decision to which it relates nas passed. 

Clause 4. Provided, that such appeal shall be admissible, at the discretion of the 
appeal judge, at any time between one month and three month.s from such date, 
upon good and substantial cause being shown for such delay. 

XLV. Clause And it is hereby enacted, that a special appeal shall lie to 
Her Majesty's Supreme t/ourt at Calcutta from decisions for the recovery of pro¬ 
perly or money exceeding in value or amount 5,000 rupees, passed by the circuit 
judge, and by the first resident judges of the said courts respectively, upon appeals 
beard by them under tins Act, which shall appear to be inconsistent with the law 
applicable to the case, or with some usage having the force of law, or some prac* 
ticc of the courts, or shall involve some question of law, usage, or practice upon 
which there may be reasonable doubts, under the following rules: 

Clause 2. An application for a s{>eciai appeal shall be presented to the court 
wbioh passed the decree complained within the time limited for tlie presenta¬ 
tion ot regular appeals. 

Clause 3. Every petition for a special appeal shall be accompanied w ith copies 
of tlie several decrees passed in the case, and the petition shall state precisely the 
point or points of law, usage, or practice in regard to which the decree of the first 
appellate court is impugned. 

Clause 4. In every case of special ap{ical admitted as aforesaid, Her Majesty’s 
Supreme Court at Calcutta fthaJl determine the point or points certifiecl as above 
directed, and no other point or part of the case whatever. • 

Clause 5. And it is hereby provided, with respect to both regular and special 
appeals to Her Majesty's Supreme Court at Calcutta, that when the petition of 
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l?icorrter*c>iurt : appeal shall be presented after the term of one month from the date of tfae decree, 
Kogintraiion ut within the tern) of three months, tlie lower court shall receive the petition, 

C orivcyaiicca . forwarding it, shall express an opinion upon the causes assigned for the 

delay. 

XLVI. Clause i. And it is hereby enacted, that criminal justice shall be 
administered by the courts hereby established after the following manner; 

Clause 2. Tl)e said circuit jud*»e shall from time to time bold a court of oyer 
and terminer and gaol delivery, in and for each of the said settlements, and shall 
hear and determine, by the oaths or affirmations of a jury of good and sufficient 
men, or of the major part thereof, all treasons, murders, and other crimes done or 
committed within such settlement, subject by law to the punishment of death, 
transportation, or imprisonment for life, or 14 years, or any longer term, without 
presentment or indictment by n grand jury; provided, that a grand jury shall 
be sunmioncd to attend every such court of oyer and terminer, and shall have 
power to make such presentments as have hitherto been made in the court of 
judicature established by charter in the said settlements, and as they may deem it 
expedient to make; provided also, that tlic persons who may be summoned on 
grand juries shall be eligible to serve also upon the petit juries to be held before 
such court of oyer and terminer. 

Clause 3. And the first residetit judge of each settlement shall hold a court so 
often as liiere may be occasion for the trial of oftences subject to a punishment 
less than any of the punishments aforesaid, and slmll proceed without any pre¬ 
sentment or indictment by a grand jury, but with a petit jury consisting of six 
persons. 

Clause 4. And when in any case under trial by the first resident judge of any 
settlement it shall appear by the evidence that the crime committed is liable to a 
sentence which can he fiassed by the circuit judge only, tlie said judge shall quash 
the proceedings and .shall order the case to be reserved for trial by the circuit 
judfre. 

Clause Ukcwisc in any case committed for trial before the first resitIcnL 
judge, it it shall a[)pear on a perusal of the proceedings before the magistrate tliat 
the case is one v\hich ouglil to be ti ied by the circuit judge, he shall order the case 
to be reserved for trial by him. 

Clause ti. And in any case tried by the first resident judge of any settlement in 
which he has found the accused guilty, if a doubtful point of law is involved in the 
case, it shull he competent to such judge to refer the point for the opinion ol 
the circuit judgt*, and he shall ])ass senleiice according to the opinion delivered 
by the chid judge on such reference. 

Clause 7, And the circuit judge and other judges aforesaid respectively shall 
from time to time, as there may he occasion, issue their warrant or [»recopt to 
the sheriff of iho setllefuent, commanding iiiin to summon a convenient number, to 
be therein specilied, of tl)e inhabitants or persons commorant at the settlement, 
to serve as jurors on llie trial of all persons charged with crimes to be tried by a 
jury ; and if any person or persons summoned to serve as jurors aforesaid shall 
refuse or lu'glcct to attend according to sucli summons, onto be sw'orn, or to make 
the affiimution required of them, or shull make other default, the said circuit 
judge, and other jiidgcs respectively, shall he empowered to punish such contempt 
by fine and imprisonment for a reasonable time to be limited, or by both ; ami 
the said circuit judge and <Uher judges shall be empowered, in like manner and 
under the like penalties, to cause all such \vitnes.ses as justice shall require to be 
sun)moned, and to administer to them and each of them the like oaths and 
afliiinatiuns as may be administered to witnesses in civil suits under this Act, 
and to proceed to bear, try, and determine the crimes and offences upon which 
f)ersons are cliarged before them and to give judgment thereupon, and to award 
execution thereof; and in all respt'cts, except in so far as it is otherwise provided 
by this A< t, to administer criminal justice in such or the like manner and form, 
or as nnuly as the condition and circumstances of the place and the persons will 
admit of, as tlu' rourts of oyer and terminer do or may in England, due attention 
luing had to the several religions, manners, and usages of the native inhabitants. 

Clause And the second resident judge of each of the said settlements shall 
be magistrate and hiiperintcndcnt of police and coroner in and for the said 
.settlement; imd the resident judge in Province Wellesley shall be magistrate and 
.''uperintendent of police and coroner in and for the said province. 

Clause 9. And such magistrate shull be vested with all the powers of Justices 
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of the peace in England, for the purpose of keeping the jpeacfe and for pursiiiof:; Reefer's cWrt 
and arresting and bringing offenders to justice, and for doing all other acts which of 

by virtue of any law or statute now in force in the said settlements may lawfully ^*1^*^^* 
be done by a justice of a peace therein. 

Clause 10. And such'magistrate, as coroner, shall exercise the like powers, 
authorities, and jurisdictions as by law may be exercised by coroners elected for 
any county or place in England; provided, tlmt he may hold an inquest with a 
jury consisting of any number of persons not less than three. 

Clause 11. And such magistrate shall hold a preliminary investigation in cases 
of a nature to be tried by the circuit judge, or by the first resident judge, and shall 
commit the persons accused, or hold them to bail to take their trial in due course, 
or shall discliargc them; and shall hold a court from time to tijue as may be 
necessary for the trial and punishment by himself, in such summary way as may be 
most consistent with the attainment of substantial Justice, of crimes, offences, amt 
misdemeanors subject to a punishment not exceeding ordinary imprisonment for 
six months or a fine of joo rupees; and shall have power, in like manner and under 
the like penalties as aforesaid, to summon witnesses and to administer oaths and 
affirmations to them, and to punish contempts. 

Clause 12. And the Governor of Bengal is hereby empowered to grant com¬ 
missions, or to authorise the governor or the resident councillor in any of the said 
settlements 10 grant commissions, to any servants of the East India Compuny, or 
other inhabitants of llie Bcttlcment, to assist the said magistrate in his executive 
functions, and to be his deputies in the oflice of coroner, and therein to exercl.ie 
the same powers us he is hereby authorised to exercise, in concurrence with him 
and under his direction* 

Clause 13. And the Governor of Bengal shall give such orders as he shall deem 
meet for the appointment of constables and subordiimte peace officers to perform 
the duties usually performed by such officers in England, under the direction and 
control of the said miigistratc. 

(•lause 14. And the said magistrates and a.ssistants to magistrates, and all 
constahics and {jcace officers, shall be snlnjidinate to, nnd all llieir acts and pro¬ 
ceedings shall be liable to be inquired into, annulled, i^oriectcd, and dealt with by 
the circ'uil judge of the said settlement, aiul Ity the like method and piocens, i\& 
near as may be, as jnslicos, magistrates, and peace officers are Huboidinate lo the 
Court of Queen’s Bench in England. 

Clause 15. And it is hereby provided and declared, tliat the courts hereby 
cbtablisheil bhall not bo competent to bear, try, nnd tlctermine any charge iigninst 
any of the judges thereof, nor any charge not being for iruaHun or felony against 
the governor or any of the councillors. 

Clause id. And it is liercby enacted, tlmt a copy of the proceedings in all cases 
determined by a resident judge, cither \»iih a jury or Mimiruirily, simit be furnished 
to the circuit judge at the i'urlicsl opjmrtunity after his arrival at the .setllemetiU 
where the proceedings Imve taken place; and it simll be lawlul for him to direct 
a new trial upon pfunts of law, in like manner ns in civil eases, without auv special 
application being made to him for^lhat purpose; and it shall be lawful for the 
circuit jticlge, at his discretion, to reserve any |)omts of law oci urring in criminal 
trials beton; hiniself, or bel'orc atiy resident judge, for llie opinion of Her Majesty’s 
Supreme Court at Calcutta. 

XLVII. Ami it is hereby enacted, that any writ, warrant, or other process, 
issued by any judge or magistrate of any of the courts hereby estiibli?.lied, may be 
executed within the juribdictiori of any other of the said courts in manner fol¬ 
lowing: A copy of such writ, warrant, or oilier process, autlumticalcd Ily the attes¬ 
tation of llic judge or magistrate issuing the same, shall be iransmilted by stjcii 
judge or magistrate to any judge of the General Court lor the settlement in which 
the process is to be executed, who upon the receipt thereof shall cndoi se the [iroccbs^ 
and direct it to be executed by the sheriff of the scllKunent, in the same manner 
and subject to the same rules as if it were a proce.vs issued by the baid court; and 
all persons disobeying or obstructing the e xecution thereof, shall be punishable by 
the said jutlge as for disobedience or obstruction of process so issued. 

XLVIIl. Provided, that the judge to whom any sucli process shall be trans¬ 
mitted for execution as aloresaid may return the same for amendment if it shall 
appear to be defective in form. * 

XLIX. And provided, that the judge to whom any writ, warrant, or other 
process for the seizure or detention ol any person shall be Irausmitted for execution 
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nec«.rde°i Court: as aforesaid, shall have authority, by his eudorsement thereon, to direct that bail 
Kegiitratioi) of loay (,(> taken, specifying in such endorsement the amount and number of sureties, 
ConwyonccK. j purpose to call for such documents and to make such Inquiry as he 

shall think profK^r. 

L. And it is hereby enacted, that the Governor of Bengal shall determine and 
order whether any and what oaths or affirmations shall be taken or made, and in 
what manner, by the sheriffs, coroners, and other officers who shali be appointed 
under this Act. 

i, 

LI. And it is hereby enacted, that a table of the fees to be taken in the said 
courts for any business to be done therein shall be settled by the Governor of 
Bengal, and shall be varied from time to time at the discretion of the said 
governor, subject always to the approbation and correction of the Governor- 
general of India in Council; and provided, that the table of fees which shall be in 
force in the court of judicature of Prince of Wales’ Island, Singapore, and Malacca 
at the time when this Act shall come into operation shall he observed in the 
courts established by this Act, until a new table of fees shall be settled as aforesaid. 

LIL And it is hereby enacted, that indictments, information!?, actions, suits, 
cause.s, and proceedings, depending in the said court of judicature and courts of 
request which by this Act are abolished, whether originally instituted in such 
court in any branch of its jurisdiction, or transfened from any other court or 
courts, shall not hy such abolition be abated, discontinued, or annulled, but the 
same shall be transferred in their then subsisting condition respectively, to, and 
shall subsist and depend in the said courts hereby estttbli.slic(J, according to the 
several jurisdiction.s hereby given to such courts, severally and respectively, to all 
intents and purposes as if they hud l)een respectively commenced, broughr, found, 
presented, or recorded in the said courts hereby established; and the said 
courts hereby established are authorised and empowered to proceed accordingly 
in all such indictments, inlbrmation.H, actions, suits, cause.s, and proceedings to 
judgment and execution, and to make such rules and orders respecting the same, 
and also rcsjK'cting any sum or sums of money belonging to tlie suitors of the 
.said court of judicature and courts of requests as the said courts might have 
made, or as the .said courts hereby established arc empowered to make in causes, 
suits, or proceedings commenced or depending before the said courts hereby 
established; for which purpose it is enacted, that all the record-s, muniments, 
ami proccc(lings whatsoever, of or belonging to the said court of judicature or 
courts of requests, or vvbiclv ought to be deposited with such courts respectively, 
shall be delivered and deposited and preserved amongst the roeovds of the fiencral 
Courts of Singapore, Prince of Wales’ Island, and Malacca. 

LIII. And it is Hereby enacted, that the se.ssion judge, uith the resident judges 
of the General Courts of Singapore, Prince of Wales’ Lsiand, and Malacca, hereby 
established, shall frame such process and make sucli rules and orders for the 
execution of the same in all suits to be commenced, sued, or prosecuted, and in 
all criminal proceedings within their jurisdiction, as shall be necessary for the due 
execution of all or any of the powers hereby comnntted tliercto, and shall make 
such rules with respect to the qualification, appointment, torni of summoning, 
challenging, and service of jurors and assessors as they may deem expedient and 
proper, witli an es|>ecial attention to the diflferent religions, manners, and usages 
of the persons wlio shall be resident or commorant within their jurisdiction, and 
aecuminuduting the same to their several religions, manners, and usages, and to 
the circumstances of the ooimtry, so fur as the same can consist v\ ith the due exe> 
cution of law and the attainment of substantial justice. 

LIV. Provided always, and it is further enacted, that all forms of processes, 
and rules and orders for the execution thereof, w'hich shall be framed by the 
said courts, shall be transmitted to Her Majesty’s Supreme Court at Calcutta, to be 
bv the said court communicated, with dieir observations, to the Governor-general 
of India in Council, for correction, approbation, or refusal; and sucii process shall 
be u.sed, and such rules shall be observed, until the same shall be repealed or 
varied hy the Governor-general of India in Council. 
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MnrcTE by the Honoorahle H. T, Printtp, 

I AM prepared to concur in the draft now submitted by Mr. Aihoj^, as 
from tii^ of ri»e Law ConiroissiWt with oue or two very immaterial altaiittions Hraftof Act lor 
that do not affect the principle o\ die reibrms contemplated, ^*^^*^*" 

The alterations 1 have lo suggest are in sections 20 and 23. Mr. Amos, under 
the difi'erences of opinion which exist, is for striking out of the draft of the Law 
Commissionci*s the rules prescribing forms of proceeding and of pleading, and I 
entirely concur in the propriety of this. But instead of providing that these forms 
shall continue as now prescribed in the cbarteri and practised or eslablisluHl antler 
rules of court which would compel reference for argument lo an abrogated instru¬ 
ment, and the practice of a court no longer existing, 1 should much prefer diat 
the rules of practice shall be left to be established for the new courts by the iudges, 
subject to approval and confirmation by the Governor-general in Councih vV'<». 
may then executively prescribe that it is not iiitendetl to make alterations, and 
require the existing rules to be made out and embodied into a code of rules, to be 
submitted for formal approval. This plan will have the same effect as the draft, 
as it stands amended bv Mr. Amos, with the advantage of allowing, mutatis 
mutandiit^f a set of rules to be prepared and aintMided from time to lime, sfiecilically 
to suit the circumstances of the new <x)urU. 

Anotlicr amendment I would propose is to omit from section 31 the provision 
allowing the court to sequester government property to compel np{>earatihe to 
defend a suit. This is part of the old leaven of the East India Company’s conu 
incrciul character, and is introduced into the Koval charters which established 
courts hostile to the Company’s governments; but iliere can be no necessity for 
our adopting the same course with courts to be established under our legislative 
Acts. The provision does not seem lo be necessary for any purpose contemplated, 
as the Act prescribes that the executive shall nominate a person to defend a suit; 
there w ill therefore be culpability if tlie duty be omitted, and the rcspoxisibiiity for 
this ought to suflice. 


amended 


Lefitw. C(m$. 
3Q l^c. 1842. 
No. s(>. 


Calcutta, 24 Nov. 1842. 


(signed) /L T. Prinsej). 


(No. 977.) 

Extract from the Proceedings of the Honourable tlic President of the Council Laaiit. C»n., 
of India in Council, in the Financial Department, under date the 30th No- 5 o >>•>»;• '» 4 «- 
vember 1842. ® 7 - 


(No. 130 of 1842.) 

From the Governor of Prince of Wales’ Island, Singapore, and Malacca, to G. A. 
Bus/ibj/, Esq. Secretary to Government, Fort William. 


I DO myscltttic lionour to forward, for the information of the Ilonourahle the Financial Dep- 
President in Council, a statement of the receipts and disbursements of Prince of 
Wales’ Island, Singapore, and Malacca, during tlie past official year. The total 
expenditure of 1841-42 exceeds that of 1840-41 by 20,307'rupees; still the 
increasing revenue derivable from Singapore has diminished the general expenses 
of the three places to the state by 1,29,147 rupee*, during tlie same periwl. The 
total expenditure of every description, including military and convicts, bijing during 
the past official year 13,90,692, the receipts 7,25,681 rujiees, shows the ex|)endi- 
ture to exceed the receipts by 6,64,831 rupees. 

2. Taking the expenses of these settlements together, exclusive of military' and 
. convicts, the receipts exceed the disbursemeuts by 56,691 rupees. Tliis, 1 am of 
opinion, may be fairly placed against the expenses of the convicts, w hich amounted 

during the same period to 88,684 rupees; for the difference of 31,993 rufiees can _ 

scarcely be considered too large a sum for the beneht that the several'presidencies KingapwT^i ,!iG 
derive from being able to g;et rid of tlieir most atrocious criminals, amounting at PeimnB - 77! 

present lo the number of 2,250 at the three places. Malatc* au 

3- From the above remarks, it will be seen that the expenses of the Straits 
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Cl ortlrf '-4 Coui L: 
t ration of 
onvtya;ict 4 . 


-No. ij(j. 


.m8 

.settlcrrientH boyond their receipts prii)ci[)ally arise from the militar)’force employed 
iVjr tlieir j)rof"e(‘tion. I'his force has heretofore consisted of two regiments of 
Madras /lativc^ infantry, a company of Goluridauze, and half a company of Euro¬ 
peans; an<l during the past official year, as nearly as can be ascertained, the 
expenses thejeof amounted to 6 , 32,838 rupees. In my letter of the 9 th August 
Uist, 1 ventured to suggest that a strong regiment of 1,000 privates and 200 Golun- 
d.iuze would answer ail useful purposes; and should this be approved of, these 
.s( tth uicnts will then cost the stale about 3 J lacs of rupees. 

4 . On various occasions I have poinU!d out how the revenues of these stations 
might be made to meet their expenditure by the imposition of custom-house duties; 
the home uutliorilies, however, appear to be determined they shall remain free 
pearls.” It is not fjuite just, therefore, to say our receipts do not pay the expenses, 
seeing if they were managed as are Calcutta, Madras, and Bombay, and all other 
places maintained entirely for the convenience and extension of commerce, a 
different result would immediately appear, 

5 , To enable the Honourable the President in Council to judge of the truth or 
otherwise of this position, I subjoin a statement of the value of the imports and 
exports into and from Singa])ore alone, during the past 10 years. This will 
show the extent and nature of the trade, which, from Mr. Phipp’s “ Practical 
Treatise on the China and Eastern Trade,'* published in Calcutta in 1835 , page 
270 , I find amounted at that time to something more than one-half of the trade of 
that city. 


iaa 4 -a 5 - 
jaari-an - 
luao-a? - 
iu;n-aa - 
luan-at) - 
i«:n»-i() - 

1U40-11 - 

iau-*2. 


iMpniiis. Exroins. 


1 j 

l,iri,o;j,;m2 

1,4^,01,122 

1 ,an, 1 1,041) 
i,o<;,oo, 4 n 
2,17,00,101 
2,07,44,i;j.3 


1,50.12.740 
1,01,71,207 
1,51,24,230 
1,40,25,050 
1,50,5«,000 
1,50,31,000 
1,52,42,«08 
1,00,35,180 
2,43,10,088 


(i. TIjc number of s(juare-riggcd vessels entering tlie port during the past 10 
years is as follows: 




— 


Number, 

Total Tonnage, 

llt;v>-a3 - 


_ 

• 

420 

130,4-13 

1833-34 - 

- 

- 

- 

475 

137,298 

l»34-3/i - 

- 

- 

- 

517 

150,513 

1835—30 - 

- 

- 

1 

530 

1(18,033 

1830-37 - 

- 

- 


541 

170,633 

1837-38 - 

- 

- 

- 

520 

160,532 

1838-30 . 

- 

- 

^ 1 

574 

178,706 

1830-40 - 

- 

- 

- 

552 

148,803 

1840-41 - 

104f-42. 




702 

220,217 


7. The 
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7. The population of the ti)ree platx?s during: the same period has ranged thus: 


1 

1 

] 

Peimng and { 
Province\V ellcblcy.^ 

Singwpoi’t*, 

1 

Malacca. 

1R32 . - , - 

ao,tJi5 

10,713 


1B33 .... 

no,27a 

20,J)7B 

St,Old 

1«34 - - . . 

- . - 


20,250 

l«3o .... 

. - - 

... 

31,000 

iim 

« 6 ,IK >0 

20,0114 

31,025 

1B41 . . . - 

1 

101,573 

30,001 

40,000 


8 . At this stution the disbursements of every description, including the military 
and convicts, exceeded its receipts, during 1841 - 42 , by 77,252 rupees; but I am 
in hopes that during the present year, in consequence of the reduction of the mili¬ 
tary tbrcc, this station uill pay its own expenses; and this it will certainly do if 
one-half of the expenses of the convicts are debited, us it appears to me they should 
be, to the general government of India, and not to Singapore, where they are sent 
solely for the convenience of the governmonts oi* India. Exclusively of military 
and convicts, the revenue exceeded the local charges by a little more than tw’o 
lacs of rupees. 

q. At this station the total expenses exceeded the. receipts by 3 , 4 y,o ;)5 ruiKcs; 
they will, however, be materially reduced this year by the reduction of the iniiitary 
force; still, however, it will he seen by the statement that, exchisively of the 
military and convicts, the local charges exceeded the revenue by rupees. 

Little or no impiovcincut can, 1 fear, be expected in the revenues at Penang, 
though sotnething may he obtained at IVovince Wellesley by the sale of lands. 

10 . The only menus that I can perceive of ever making the receipts jiikI dis¬ 
bursements of this station more luarly fijvproxiinHte, is the impo.siliim of custom 
duties. It may, jjerhaps, be considered olxjectionable to subjeet one of the stations 
to this tax, and not the otliers; hut it must be remernbcMcd that the inlmbitunts 
of l^iuing themselves liavc applie<l to he ()ut on iho sauic footing as llengal with 
respect to the import and export of sugar, w hich if ae(‘ei!ed to by government, 
will neccs.sitate the fcM'ination of a previ utivt! service, whiefi will cost i ),000 ni[ices 
annually ; for d(»u[)le this Mim, an etticient custom-house, establishment might be 
maintained ; and as tlie port, if it be declared a non-importing sugar colony, can 
no longer be eonsiderLd free, there appears less objection to tlu; imposituai of duties 
than there might be iimler other circumstances; at all events, something should 
be (lone to prevent its cnniinuing a dead weigbl on the finances of India ; and I 
am altogether unpiepared, though 1 have deeply considered tin; niath^r, to prtjpose 
any other plan. 

11 . 'I'lic local expenses of this plac’c exceed ils receipts by rupees; 

inclusive of military and convicts, by 2 , 3 s ,523 rupees. At lliis htiition there is no 
chruxTU whatever of raising the revenue; the people are all vvrctchedly jioor and 
iniberaWe, and the place bus no trad<^ whatever; the lands anr all alienated, except 
in Nanning, the population of which dot*.s not exceed souls. It will bo 

entirely useU'Sh to expect from any |>re‘<ent outlay any iulurc returns; I would 
tlmudbre recommend that as the present incumbents um absorbed, their places 
should not be filled up. (,>nc principal assistant, on i,oon nqxes per month, willi 
three or fiair clerks, is all cun he required. Tliis olileer should, as at present, 
continue to bo a member of the court of judicature, and have in civil cases juris¬ 
diction to any cxlent, his proceedings to be liable to revision by tlic governor, as 
the president of the court, or by the recorder. In criminal cases he should have 
the power, without u jury, of incarceration for six months, and with a jury, lot u 
period not exceeding two years, and be allowed to entertain olfences of the baiiie 
description as it in proposed that the judge of the eonleinplated subordinate 
criminal court in Calculiu should be entrusted v^itli. Cases of a deeper and nior(‘ 
aggravated nature must he sent for trial to Singapore. During the year 1841 , only 
2 g suits were filed in the court, the amount in dispute being 15,500 dollars. 

12 . I am induced to bring thc-^^e matters thus minutely to the immediate con¬ 
sideration of the Honourable the President in Council, in consequence of a plan 
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ftf»corri('r*j? Court; 
U«*gisinitM>n of 
C(mvovaiicc> 


Singapore. 


I'eaaAg 


1840-41. 

/O'. 

lm|.ort., 5:M**.757 


JVIalucT.t. 

1840-41, 

/A. 

K.x}>(irCi, 'J,4(>,r.^4 

* IMalfh - 3,0; 

- 3 ,/ 5 r >7 
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Iiccurder’s Court : that I aiii aware has been proposed of reducing the emoluments of the principal 
){<>gi*traiion of officers of those establishments very considerably. Whatever reductions are 

( onveyancei!, ordered can have but little effect on my position, for I am not likely to remain 

much longer. J may therefore be considered as having little personal interest in 
the matter; but tiie few remarks I have to make may also be considered in con- 
serjuence to be entitled to more consideration than if otherwise situated. 

T 3. The foregoing data will at once exhibit the importance of the trade of Singa* 
pore, the number of ships that annually visit it, and that it carries on a trade with 
all countries in Europe, as well as witli all the neighbouring native states, and that 
by far more foreign flags are seen in its harbour than in any other in India) acid, 
I trust, convince the government that a gentleman at the head of an establish* 
incnt of this description is on a perfectly different footing, usl regards calls m his 
liospitality, to a judge and magistrate on the continent of India ; and consi^ring 
that he has to perform a great portion of the judicial duties of the place, as well 
as those of the executive, I am disposed to think that his time is nearly as fully 
employed. 

14. The government is aw are, moreover, that in tliese stations every article of 
provision is exorbitantly dear: a Bengal sheep, for instance, costs 10 dollars; 
cornmuti [)oultry, 3 dollars per dozen; and all other necessaries are on the same 
.scale. Whether, therefore, it will be {)ropcr to reduce the salaries of the resident 
councillors at Singapore and Penang, and the recorder to a salary below what the 
frjrmcr at present enjoy, I must leave to the liberal consideration of the govern¬ 
ment ; but 1 am prepared to add, that if their salaries are reduced below these 
ri\t('s, tlic incumbents will he entirely unable to live iii a manner their positions 
call on them to do, or even on a par with the principal merchants of the place. 

1.';. The government will be aware that I have been at Singapore from its very 
infancy, and Imvc seen it rise in 22 years from a de.sert to a place carrying on aii 
import iiiul export trade to the extent of .'5,40,34,823 rupees, and affording during 
the past year a revenue of 4,(>7,621) rupees. It is impossible, therefore, that I 
cun be indifferent to its welfare, even when I have cea.scd to have any official con¬ 
nexion with it; and I theretorc venture respectfully, hut urgently, to solicit the 
full consideration of the government to the facts set forth in this paper, in the full 
ho(>e that no reductions may he made in the salaries of the governor, the resident 
councillors at .Singni»ore and Penang, or of the rcconicr, on the occurrence of 
vacnnci('s. 

Hi. I would also beg to be allowed to remark, that if the salaries of the resident 
councillf)rs are reduced, the appointmonls will, on vacancies occurring, be any¬ 
thing l)iit desirable for gentlemen of the Bengal civil service, as it can scarcely be 
expected under such circumstances that they will be desirous to leave their own 
preside iicics to takc’office in strange and mue’li more expensive places; anel the 
lesult will l)e, that the thriving settlement of ,Singape)re:, which is now rapidly rising 
into importance, and to which the Plonuuruble Court of Directors, and mercantile 
community of (ireut Britain and India, attach cunsiderahie importance, will fall 
nude r tlie imnu'diatc control of the most indifferent of the government .servants, 
or o1 those who from various causes may be desirous of being as far from the seat 
of government and the control of their superiors as (lossiblo. 

I have, &c. 

(signed) S. G. Bonhatn, 

Singapore, (iovemor of Prince of Wales’ Island, 

21 October 1842, Singapore and Malacca. 

(Ordered, that a copy of the foregoing letter, and of the statement therein men¬ 
tioned, be sent to the Legislative Department for information. 

(A true extract.) 

(signed) H. V. Bayky, 

Deputy Secretary to tlic Government of India. 
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Legit. Coni., 3 <>ib December 184 a.—Ko. a 8 . Cncloeure. 

STATEMENT of tbe Pit^r ABceirri end DitBimeBMenrs of Pritee of fVa/ei’ /Weed, ^tgapore, and Mnlacrn for 

1841-43, exclotive of Militirjr end Convict!. 



No. U 

Priiict of WsW 
bdaoUi 

ittclutlina Proviiicr 
Weflrtlej. 

No. 2 . 

Singapore. 

No, 3 . 

Maltccfi. 

TOTAL. 

Jlilpeipts : 

Co.’i Rso 

a. 

P- 

Co.*A Rso 

fl, p. 

C0/4 Rso 

a. 

P' 

eWsRs, 

a. 


Amount of excise farms received in 1841-43 

1,34,481 

4 


3 ,«i). 87 'J 

3 1 

49.813 

15 

3 

4.87.174 

G 

4 

Amount of quit and groond-reai • • • 

.TS, 461 } 

4 

H 

14 9 

3 fli 

4 

5 

5<'.349 

7 

lO 

Amount of transfer fees in Land-oHice 

574 

a 

7 

530 

10 3 

314 

() 

5 

Ii 4 i!) 

3 

.1 

Amount of land sold on building leases 




74,073 

8 8 



• 

74 i <^71 

K 

8 

Amount of fees received from court of judicaturo 


la 

Q 

14,207 

4 3 

3 » 3 Gfl 

8 

10 

ii 7 . 55 '-i 

9 

:i 

Amount of foes received from court of requests • 

11,634 

11 

4 

«. 8<»7 

9 7 

3 »bo 9 

11 

9 

24*337 

- 

8 

.\mount of dnes and fees received from sheriff, 

833 

la 

n 

583 u G 

ia(> 15 

7 

I-.MS 

7 

- 

sitting magistrate^ and quarter sessions. 












A mount reewed for postage . * - - 

4.33C 

7 

7 

10,285 

13 5 

133 

2 

• 


0 . 

’ - 

Amount received for focal passes, kc, granted to 


14 

3 

849 11 n 

20 

- 

- 

1,991 

10 

2 

vessels. 












Amount received for water supplied from govern¬ 

7J3 

1 

2 

- 

. 

• 


- 

713 

i 

2 

ment oijuediici. 












Amount of rent of government buildings - 

313 

4 

11 

- 

- 

• 


- 

21 :j 

4 

11 

Amount of sale of presents, and old stores sold - 

a,i> 3 > 

11 

7 

!)48 

5 7 

51 

3 

9 

4.931 

4 

If 

Amount of premium on bills of exchange - 

3 ,J <8 

7 

1 

1 ( 7,821 

7 n 

5(lo 12 

4 

20,900 

11 

4 

Amount of hire of local convicts . - - 

. 


- 



194 

3 

G 

194 

3 

a 

Amount of agricultural rents .... 

- 


- 


. 

.l.fwj 

10 

- 

3 ,GG 9 

lO 

«. 

Amount of onc-tenth on lands and tin mines 

- 


. 



5.011 

1.1 

4 

5,01 1 

13 

4 

\momit collected 00 brick-kilns 





- 

173 

7 

11 

173 

7 

11 

Vmuunt refunded by parties - - . - 

100 

- 



- 

13 

7 

(i 

113 

7 

(i 

Amount of duty on timber . - - - 

7 .'>» 

- 

5 

- 

- 



• 

7 . 5 * 


5 


>.<(7, 65 ;; 

12 

8 

4 , 67 <'’*» 

4 n 

(Jo,57(1 

10 

7 

7 , 25 , 8 ( 1 1 

12 

a 

c.^s of disbursements . 

53 .TO!> 

1 

5 

- 

- 

01.178 

14 

ft 

i,4(),88H 


1 

Co.’s Rs, ' 

»,;i3,;i64 

H 

1 


4 11 


9 

3 


12 

3 




• 

No. 1. 

Prince of W.ilcv’ 
UUnd. 

inciudirtK Province | 
WcliCkky. j 

No. .‘1, 

‘^ingapon*. 

No. d. 

Mnirftva, 

H>T\I.. 

Disbursements: 

^ i 

Co, i Rs. (/, p. 

('o*\Rs. a, p. 

yf>*sRH. a, p. 

Cu.'a li t. (U p. 

Sulary of resident councillor for 1841-42 • 

1 

24,000 - - 

24,000 - - 

24.rKiO - - 

72,<»oo - - 

Salary of assistant, inclusive of military pay, for 

iy. 4 «u - - 

7,663 8 - 

7,200 - - 

:J 4,292 8 - 

1841-42. 

1 



i^alary of Mr. G. T. Gotlieb for general duties, for 

719 - - 

. * . 

... 

71.9 - “ 

three months. 




Salary of resident commissioners' establishment 

3,910 12 - 1 

3.744 - - 

3 ,G 3 G - - 

11,290 12 - 

fur 1841-^2. 

Court of Judicature establishment for 1841-42 • 

14.712 “ ” 

12,258 - - 

8,550 - - 

35 *. 02 o - - 

Sherid^s establishment for 1841-42 • • • 

4,202 11 - 

5,010 - - 

3,032 G - 

12/^45 1 - 

Coroner's establishtnent for 1841-42 

1.379 G - 

1,379 G - 

120 - - 

2.8;8 12 - 

Court of request establishment for 1841-42 

3,(ioo - - 

2,400 - - 

1,800 - - 

7,800 - - 

Police establishment at Province Wellesley for 

10,224 - - 

- . . 

■. . - 

10,224 - - 

1841-42. 








1 

(contlnutd) 
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1 No. 

4. 


No. 


No. 

6. 






I'rintc of \Vu.!<*»’ 

> Ulaiid, 

incUidlutt Province 
Wellenli'y, 

^ SingajiOTc*. 

Malacca. 

i 


TOTAl- 

1 


J) i > 11 r sc m (;f j tu — contiii unL 

Co:tns, 

a. 


Co.^aRs. 


Co.URs. 

a. 

/>• 

|cc;.’a lU, 

a. 


('hajdtiif)’h hiilary and cfilabliiilmicnt for 1841-42 

*0,757 

- 

- 

y.94» 

- - 

1,906 

7 

2 

® 1,903 

7 

fy 

7\.s>istRiii rhapIuMi’ii .salary for 9 ^ month# - 

55<> 

7 

3 

4*760 

- - 

- 


- 

5,3«C 

7 

.3 

•Sur^ooii's .HMlaiy and cetubliHhnicilt for 1841x42 • 

4.44» 

4 

8 

12,090 

- - 

• 


- 

16,531 

4 

8 

AbsiKiuTit Miri'fonV salary and Cbtablishment for 

two IllOJjtllM. 

- 


- 

1 800 

1 

- - 

5*534 

3 

- 

6,354 

3 

- 

PoHl-oll-CL- fstabliHlimcnt for 1841-42 


10 

8 

1,200 

X - 

456 

- 

- 

3,55» 

XO 

8 

Import and export establishment for 1841-42 - 

2,074 

2 

8 


X X, 

1,278 

- 

- 

7.3I5J 

2 

8 

Land department for 1841-42 - - - - 

10,448 

6 

(] 

4.857 

6 - 

2,160 

- 

- 

17,465.21 

6 

llarboiir-maHter’s deparUiient and establishment 
for 1841-42. 


5 

4 

C.097 

8 • 

1,056 

- 

- 

10,772 

13 

4 

jtented bouses, and persons in charge of ditto, 
for 1841-42. 

1.837 

15 

2 

3.007 

14 - 

- 



4.845 

13 

• 

(.!iiinest‘ poor-house and pauper hospital for 
1841 42. 

- 


- 

5,Gao 

1 6 

- 


- 

5,620 

1 

G 

dopditmiTit, <»xelusive of conductor's 
fiid:iry,for 1841-42. 

4*0.36 

8 

t) 

i .«54 

— “* 

1,014 

- 

- 

6,903 

8 

9 

Lxi (utivc oiilcer’s department for 1841-42 

l,2tX) 

- 

1 

600 

- - 

1,‘2(X> 

- 

- 

3,1.00 

- 

- 

hiijgnal department for 1841-42 - ... 

75‘i 

7 

- 

540 

- - 

240 

- 

- ; 



- 

I'olilical peix-iloriH and stipeiul.s for 1841-42 


15 

6 

i8,8(k) 

12 - 

- 


- 

42^537 

11 

5 

Lociil pLiisions for 1841-42 - - - - 


9 

- 

2,22y 

15 - 

3.738 12 


i2,9-*4 

4 


Scliool.-^ I’or 1841-42 - . ~ - 

4,740 

6 

- 

Jf*’ 14 

6 - 

3.8:)4 

- 

j 

13.84S 

1 ! 

- 

Annuities to former landed proprietois for 1841.42 

- 


- 

- 

- 

17*354 

10 


17.354 

10 

8 

'ridc-iiuuj'c establishment for 1841-42 

720 

- 

- 

- 

- 

- 



720 

- 

- 

Loss dishursing sttluries ut 220 per ^ lOo 

8,630 

11 

H 

6,333 

16 u 

2,803 

5 

3 

17.7^^8 

- 

10 

Contingencies in the stveral departments, includ¬ 
ing repairs and erection of buildings, ^le., from 
1st May lo Apiil 1H42. 

36,031 

9 

9 

7^^.V“4 

14 12 

10.948 

1 

11 

1,17,504 

(I 

10 

1 

2 

10 

2,i4»’^35 

10 7 

1.01,941 

14 

- 

.•,.19.7-!8 

11 

r 

Add, 












Oii^lhird of the net salnry of tlie governor ertii- 
biishment for 12 niontlis, including pa'i^sagi' in 
the Jleleii, and hatta to clerk and peons. 

13,824 

*3 

7 

13*824 

13 7 

13,824 

13 

i 

41.474 

IS 

9 

Oiu'-tlilrd of till* net salary <d' the lerorder and 
cstublisliment for 12 mimfh.s. 

16,001 

13 

4 

16,001 

13 4 

16,001 

13 

4 

45>otA> 

3 

- 

One-third of the net salaiy of the registrar of tlie 
einirl of jiidiciiture lor 12 inonlha. 


6 

4 

r>.973 

6 4 

5,9 i 3 

.5 

4 

17,930 

~ 

- 

One-third of the expenses incurred on account of 
the stunner Diana, tliree gun-boats, siiporin- 
reiideiit, and contingencies, for 12 months. 


11 



1 1 - 

15,013 

11 


45d'+i 

i 



•j. 5 :t.J <>4 

14 

1 

Ja,(i4,04y 

5 10 

; 1*^71.755 

9 

3 

j(>,69,Ukj 13 

2 

of receijils at - - - - - 

- 


- 


15 1 

1 

1 • 

1 — 


- 

■!, 03.579 

15 

1 

i.iKl /i.s. 

-?:...b 364 

14 

1 

|4.fi7.(j3y 

4 11 

[1.51.755 

9 

3 

8,73.749 

12 

3 


llotcipi!' of tlie incorporntcci ^ettlcmenls - 
I>ii>burscn*ent$ - ditto - ditto - 


! Co/sRs, a, p. 
• I 7 , 25,861 12 2 

- ‘ 6,69,169 13 2 


lACt'aS of UcCfiptS 


CoJs lu . I '>6,691 15 
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(B.) 

statement «f Exp&ksbs inoarred for the Milimi-y serving at Prince of Llund, , a\ni MJiurn, 

from 1st May 1841 to 30ih April 



No. 7 . 

Priiicii of Wales' 
Iciond. 

iticiudinit Prtivim'tf 
\VclU*«lry. 

No. 8. 

SingHpOTO. 

Nik D, 

Malaecn. 

TO! t 'u. 


Co.\<> lU. a. 

IV? Rs. rf. p. 

Co/# a. p 

('ii/.f Us. ti, p. 

Amount advanced to Madras troops - • . 

1,44,UB ,4 ^ 

»,07,t\)3 10 - 

.'•.:),733 3 - 

3,11.347 1 ti 

''Paid at Madras on account of ditto - . . 

76,2:,7 8 - 

1)3.3‘8 8 - 

*r.3.57* - - 

2.22,148 - “ 

^ProvUlvis issued to troops (estimated value) 

Military stores issued to ditto (unknown). 

Periodical relief of troops to and from Madras 
(unknown). 

3S,'333 <> n 

srwiJio >3 7 

! 

1 ♦ 

*J7jCr. 6 8 

7;>,8io 11 2 

Paid sundr}' contingencies . . . > 

2/133 ui 7 

•J444 la - 

3,50® <> 4 ' 

8,',fi<> J2 11 

Salary of deputy commu|^ries and conductors - 

;»')'>» - - 1 

2.338 8 - 

a.CuS 8 - 


Military pay os assistant - - • . - 

73'-> 8 - 

2,308 15 - 

. 

7 - 

Salary to the Uev. Mr. Bucks for the spiritual 
cure of the European professors of the Homan- 
catholic faith. 

;p>o - - 


- - ,• 

;j(H) - - 

Invalid KO|)oy pensioners - - • . - 

. 

• 

274 1 « 

a74 1 - 

CoJs Ih. 

•2, <>2,574 (i - 

2,34,21^5 2 7 

30,348 f) - 

t',3®,8.l8 t 7 


^ L!>timatC'd as in the year 1840-41, tlie Regiment having proceeded to China beiorc this siatement was cotnpluted^ 


(CO 

SI ATEMENT of Exfexsls incurred for Continental Convicts al Prince of Wales* J$ianfU Suif^uftorCf and Malacca, (rom 

1st Moy totjoth April 



No. 10. 

J^rincr oi Walo^' 
Jslacui. 

iiu:lu<iin^ Prtiviiuic 
U'clIe^Ji y. 

No. n* 

Kiilgfi|»<>re. 

No. 1*J, 

Mdttccti, 

lOl.AL. 

Establishment 

Co.’s lit. tt. p. 
J,7<>0 - - 

Cu.’t lit. II. Jl. 

7 . 39 ® - - 

VoMlU. a, p, 
2,009 - - 

Cu.'t Its. a. p. 
13 ,Hi) - - 

Rations, including money allowance . - . 

*5.075 C - 

35.754 ® <i 

8,300 13 y 

<bpy^ r> .'i 

Clothing • - • 

1,921 10 0 

.' 1,541 ’5 2 

8y 1 - 

Mli'i 10 8 

Contingcncies 

2,C59 4 1 

3,G22 11 7 

flyC 13 I 

(1,1)78 12 y 

Passage from Bombay . 

1 

- 

880 - - 


88q - - 

i 

Deduct : 

35 . 4)0 4 7 

51.190 i;i 3 

10 10 

1 a 8 

Received hire of continental convicta 

4.344 )) 9 

4.573 8 a 

- 

3.1)18 3 4 

Co/s jRj. 

31.071 9 r> 

4f»,6i7 5 1 

10 JO 

1) 4 


* 


300, 


K K 4 






^54 


SPBCUL REPORT® OP tllR ‘ 


ABfiTHACT STATEMENT of the Riivorvit «n^ ChaKob* of prince ^ Walet' Idam!^ kfg/acea, for 

the Official Taar IS41-42. 


I’lincu of WaIch' Inland: 

Local charges, us per <tatem<jnt - - (A.) No. 4 
Jixpen.<*e8 oftroojw - ditto - - • (B.) - 7 
L.\peiisc'ij of’continental convicts, ditto (C.) r 10 


DedUf r, 

ItocniJC at Lrince of Wales’Inland (A.) - 1 4^' 

Deficit at Prince of Walcn' island 


Singapore: 

l.ocal chargen, as per statement - • (A.) No. 5 

L.xpeiiNCN of troops - ditto - - • (B.) - H 

Lxpenscs of continental convicts, ditto (C.) - 11 

Deduct, 

Jtcvcnue nt ASingapore - - - - * (A.) - a 

Deficit at Singapore - 

Malacca: * 


Co/s Rs. (u p* Co^URi. p. 
53.3^4 *4 1 

«»f 33 ,^t 74 6 - 

3i»07i 9 5 


5,40,71013 0 
i, 97»<^55 8 

-5,49,055 - 10 


2,64,049 5 10 
2,31,215 u 7 
46,017^ 5 ^ 


5,44,881 13 G 
4 .<> 7 >^i 29 4 11 

-77,252 8 7 


J.ocul rhurges, us per statement - - (A.) No. G 
Kxpenseu of troo|)ii - ditto - - - {W.) - 9 

I'^xpenses of continental convicts, ditto (C.) - 13 

J)cduct, 

Itcvenue at Malacca.(A.) - 3 

/ Deficit at Malacca - 


l,5f,7,'>5 y 3 
^^>>995 


«,ff<>»099 13 1 

,00,570 10 7 


2,38,523 


C 


Total Deficit at the Sottlcmenta of IVince of Wales* Inland,1 
Singapore, and MaJacca, in the year 1841-42 - -/ 


- O.’j lU, 


6,64,830 11 


1L 


COMPAIIATIVK STATF.MENT of the Uevf.mue and Ciiaroe of Prince nf lVale& Itlandy Singapore, and Malacca, 

between the Ollicial Yean* 1^40-41, 1841-42. 


— 

1840-41. 

1841-42. 

1NCREA8S. 

DECREASE. 

Local charges of the three siatioua - - • 

Gliurgc* on account of troops - - - - 

Charge.^ on account of continental coiiviclb 

Dtuhict, 

lU'venut: nt the three Stations - . . - 

Drcif a.sc of Charges in 1841-42,\ 

.ifier deducting the lie venue -J * 

5.97.857 9 7 
<>.79.364 »'■*»» 

93,>6>» 1'^ 3 

13.70.38.5 2 9 

1 

6,69.169 13 a j 

0,34,838 1 7 

88,084 9 4 

7L3»2 3 7 

4(>,540 1» 4 

4,478 a II 

51,004 1+ ;i 

iS.'JO.Ofi’i 8 1 
13,70,.385 9 9 

71.312 3 7 
51,004 14 3 

5.76.407 6 »o 

- 

5.76.407 6 Kl 

S0.307 5 4 

7,05.8C!i 13 3 

ao,307 5 4 

1.49.454 5 4 


7,05,5.54 6 10 

5,76,407 6 10 

1 >29.147 - - 

— 

- 

1 

1.29,147 - - 

1,29.147 - - 

— 


(signed) S, a, Bonham, « 

Governor of Prince of Whales* Island, Singapore, and Midaccu. 


(A true copy.) 

(signed) //. 

Deputy Secretary to the Govemniiftitt of India* 
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An Act for the Administretion of Justice within the Straits Settlements. 

I. Whereas it b expedient that •* the Court of Judicature of Prince of Wales' 

Islands Singapore, and Malacca,^ established by charter or letters patent of hb 
Majesty King George the Fourth, under date the a7ih November, A. I>. 1826, 
and ‘‘the courts (or 4be recovery of small debts,^ establfslied in the said settle^ 
ments under auttority of the said charter, should be abolished, and tliat other 
provision should be made for the administration of justice in the said settlements, 
and whereas tbe Govei'nor*general of India in Council has obtained the sanction 
of the Court of Directors of the East India Cotn(>any to^the abolition of the said 
Court of Judicature;— % 

It is hereby enacted, that the jurisdiction of “the Court of Judicature 
of Prince of Wales’ Island, Singapore and Malacca/* established by the said 
charter, and all powers and authorities thereby granted to or vested in the said 
court, and the jurisdiction of the courts for the recovery of small debts, established 
in the said settlements under authority of the said charter, shall cease and deter* 
mine on the 31st day of- 

II. And it is hen*by enacted, that after the 31 st of-A. D.-the entire 

administration of juvstice, civil and cj^inal, within the .sai(l settlements, except 
in respect of causes and matters and crimes and offences falling within the juris¬ 
diction of courts of adiniraity and vice-adintratty, and military courts, shall 
he vested exclusively in the courts constituted by this Act. 

III. And it is hereby enacted, that on the 1 st day of-A. 1>.-n court 

of record for the administration of civil and criminal justice shall he estahlishcd in 
the settlement of Singapore, which shall consist of three or more Judges, and 
a court of record similarly constituted in each of thti settlements of Priftce of 
Wales* l^land, and Malacca; and the said courts shall he called respeciively, 
“Thcfieneral Court of Singapore/* ‘‘I'he (loncraJ Court of Prince of Walts’ 
Island/’ and “The General Court of MhIhccu/’ 

IV. And it is hereby enacted, that nhenevor in this Act any of the said settle¬ 
ments shall he mentioned, all places subordinate or annexed thereto shall he 
understood to he included. 

V. And it is hereby enacted, that one of the judges of the General Court of 
Singapore shall he also appointed a judge of the general courts of Prince of 
Wales’ Island and Malacca, and shall be called the ciremt judge, and that such 
judge shall reside principally at Singapore, but shall visit each of thn settlements 
of Prince of Wales’ Island ami Malacca three limes in every year, and shall sit in 
court from time to lime at each place in .succession, until lie has di.s|)Ofted of the 
business that may be waiting for him, of^ may come before him during his 
visit. 

VI. And it is hereby enacted, that such circuit judge shall be a barrister of the 
English or Irish bar of not less than five years .standing, or an advocate of the 
Scottish bar of not less than five years .standing; tliat la* shall be appointed by 
tlie Governor-general of India in Council; that he Jiall rixeive such sdlary as the 
Governor-general of India in Couiidil shall <lceiii fitting; and that he shall not 
hold any other office, place, or employment, or be engaged in f)r carry on any 
trade, traffic, or business whatsoever, on pain that the acceptance of any such 
other office, place, y employment, or the engaging in or carrying on any such 
trade, traffic, or business, shall be in law an avoidance of his office. 

VII. And it is hereby enacted, that the nuinlier ofotlier judges to be appointed 
to the general court in each of the said settlements, who sliall be called resident 
judges of such settlement, and shall be dj.stinguisbed a.s first, second, and so on, 
shall he determined by tlie Governor-general of India in Council, and may 
be reduced or increased from time to time a.s to the said (iovernor-general in 
Council may seem meet. 

VIII. And it is hereby enacted, that such resident judges sliall be appointed by 
the Governor of Bengal; and that it shall be competent to him to appoint either 
such professional persons as aforesaid, or person.^ being executive officers (d* 
government, to be such jud^. 

IX. And it is hereby enacted^ that the salary to be assigned to every such 
judge shall be determined by the Governor-geoeral of India in Council, regard 
being bad to his qualifications, and if he holds any other office under governmenl, 
to tiie salary of that office. 

300. , L L 
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K^eorder's Court 
RegliUation of ' 
Convey^tu'es. 

L€gi;i. Cun>. 
30 Dec. i84l‘2. 
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KtcorderVCourt: X. And it is iicreby enacted, that every judge appointed as aforesaid, before 

Kfjgiatration of he shall he capable of exercising the office of judge or magistrate under this 
vonveyonccs. open court, in such manner as shall be directed by the Governor 

of Bengal, an oath, or shall make a solemn declaration as shall be ordered by the 
said Governor of Bengal, that he will, to the best of bis knowledge, skill, and 
judgment, duly execute the office of judge or magistrate, and impartialiy admi* 
ni.stci' justice in every cause, matter, or thing, which shall come before him; 
of wliich oath or declaration a record shall fortliwith be made. 

XT. And it is hereby enacted, that every judge of the said courts shall have 
and u^e a seal, with his official designation inscribed upon it; and that all notices, 
writs, summonses, precepts, rules, orders, and other mandatory process to be 
used, issued, or awarded by such judge, shall he scaled with such seal, and shall 
be signed by such judge. 

XII. And it is hereby eiuictcd, that a fit and proper person shall be appointed 
by each of the said goncral courts to be sheriff of the settlement, subject to the 
jurisdiction of such ccnirt, who shall continue in such office until another person 
shall he apf)ointcd hy the same autliority to succeed him therein : Provided, that 
no p<M’son shall lx; appointed sheriff of any of the said settlements, and that 
no p(;rson having been duly appointed sheriff shall be removed from office, 
without the express consent of all tlie judges of such .settlement. 

XIII. And it is liercby enacted, that the sheriff of every settlement appointed 
as aforesaid shall execute all the; writs, summonses, rules, orders, warrants, com¬ 
mands, and process oT the several judges of the general court of the settlement, 
and make returns of the same, tog(;ther with the manner of the execution thereof, 
to the judge who shall liave issued the same, and shall receive and detain in prison 
all such persons us sliall he comrniited to his custody hy any of the said judges, 
or any oilier person having competent authority so to do; and to do all such acts, 
matters, and things, ami perform all such duties, as nearly as circumstances shall 
admit or rctpiiro, as are or ought to Iw; done and performt'tJ i>y the sheriff of any 
shire or county in Ivighind. 

XIV. i^rovided, tliat the sheriff of Prince of Wales’ Island shall appoint 
a de{)uty, for whom lie sluill he res[)unsihlc, to execute the process issued hy the 
resident jndg(; in Province Wellesley. 

XV. And it is hereby enacted, that whenever any of the judges of any of the 
said courts shall direct and award any process against llie said sheriff, or award 
any process in any cause, matter or thing, wherein the said sheriff, on account of 
tiis being related to the purtie^i, or any of them, or hy reason of any good 
cause of ehalicngc wliieh would be allowed against any slioriff in England, cannot, 
or ought not hy law to c'xecutc the same, in every such case such judge sliall 
inline and appoint some other lit pei*feon to execute and return the same ; and the 
said ()rocess shall he directed to tlic said jierson so named for that purpose, and 
the cause of such special proceedings shall be suggested and entereil on the 
records of the said court. 

XVT. And ii is lieieliy enacted, that the several judges of the said courts shall 
have such jurisdiction anil authority as the Court of Queen’s Bench and the 
justices tl)ereof, and ah-^o as the High Court of Clianecry, and the Courts of Com¬ 
mon Pleas and l^xcheijiier res}>cctiveiy, and the several judges, justices, and 
barons tiiereof rcspoctivoly have and may lawfully exercise, within that part 
of tin* I’nited Kingdom called England, in all civil and criminal actions and suits, 
and in mailers concerning the revenue; and that the said judges severally shall 
liavc and exercise the jurisfifetion exercised hy the ecclesiastical courts in England, 
so ‘ar as the several religion^, manners, and customs of the inhabitants of the said 
seltlemenls will admit. 

WTl, And it is hereby enacted, that each of the saiil courts within the settle¬ 
ment for which it is constituted, shall have full fwwer to bear, examine, try, and 
dt'tennino, in manner hereinafter mentioned, all actions and suits which sfiali or 
may mise, or hu|>[)en or be brought or promoted upon or concerning any tres- 
pa.sM-- or injuries, of what nature or kind soever, or any debts, duties, deniand.s, 
intLK ^t^, or concerns, of what nature or kind soever, or any rights, titles, claims 
or ikMuands of, in, or to any house’s, lands, or other things, real or personal, 
within .^iK'h si itU im nts, w touching tlie posses.sion or any interest or lien in or 
upon tiii; saiiK', and all pleas, real, personal, or mixed, the cau.ses of whicii shall 
or may hereaio r arise, accrue, and grow, or shall have heretofore arisen, accrued, 
and grown, against the East India Company, and against any persons who shall 

be 
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be resident ix ilhin such settlement, or who shall have resided there, or who shall Rscordw^ Court t 
have any debts, effects, or estate, real or personal, within the same, and against the 
executors and administrators of such persons. ^ 

XVIII. Provided always, that it snail not he con>potent to such court tu try or 
detenxiine any suit or action against any person who slmll never have been resiaent 
in the said settlemeat, nor against any person then resident in (treat Britain 
or Ireland, unless such suit or action against such person so then resident in 
Great Britain or Ireland shall be commenced within two yeajs after the cause of 
action arose, and the sum to be recovered be not of greater value than 1 .>,000 
dollars. 

XIX. Provided always, that nothing in this Act sljall extend or l>e construed to 
extend to subject the person of tlj^e governor or resident, or any of the coun¬ 
cillors ot the said sclUements, or the person of any judge of Singapore, Prince of 
Wales' Island, and Malacca, to be arn^sted or imprisoned in any civil suit, action, 

©r proceeding in any of the said courts, 

XX. And it i'l hereby enacted, tliat the process and the practice of the said 
courts shall be regulated according to such forms and rules as may he established 
by the judges of the said courts, subject to the approval and confirmation of the 
Governor-general in t'ouncil, as are now used in the aforcsahl Court of Judicature 
cslablishetl by charter, or as near thereto as circumstances will permit; and that 
all laws now' in force, and all provisions of the said charter tor regulating and for 
the belter execution of the process and practice of the aforesaid Court of Judica¬ 
ture, shall be applicable to the process and practice of the courts established i>y 
tills Act. 

XX L Clause 1 , And it is hereby enacted, that the plaints received in the said 
courts shall be disposed of as follows : 

Clause 2 . In the court of Singapore, when the circuit jmige is at the s<'tlle- 
iiicnt, on every day on which any of the judges shall sit for lln^ purpose of receiving 
plaints, all tlu* plaints received shall he laid before the circuit judge, who shall 
distribute them for trial and decision among all the judge s, including himself. 

(dause 3 . In dislrihuting the plaints iht‘circuit judge shall emlcavour to give to 
each judge a share of Uicm proportiomd to the time which htj is able to devote 
to judicial business, and those kinds of suits which he thinks him best (|ualified 
to decide, and in which he shall have no personal interest, and have no connedion 
with or relation to the parties. 

C lause 4 . Provided that the circuit judge sliall reserve to himself all cases in¬ 
volving ditlicidl or douljttul points of law, and questions of iinporlauce which 
have Tjot previously been determined; all suits in which govi rumont is a [larty ; 
and all suits in which the amount involvesfi dispuU' exceeding 10,000 rupees, 
wherein an appeal may l»c preferred to the Ih'ivy Council under the rules passcil 
by Her Majesty in Council of date tlic lotli April 1 S 38 . Ami ifiut all suits in 
which he is himself a party, or related to or connected witli a (uuty. (a‘ is anywise 
interested, sliall be assigned to a resident judge. 

(Clause ; 7 . In the Court of Singapore, in the aliscnce of the cireuit judge, ami 
at ail times in the Courta of Princeof Wales’ Island and Malacca, all the plaints 
received shall be laid before the first resident judge, wiio shall distribuii: tliem in 
the 11 anner directed in llic 3 d and 4 th clauses ol’ihis section. 

(Jlausc (i. Provided that the circuit judge shall have power to call u|) and place 
on his own fde any causes assigned to other judges which he shall deem il proper 
to hi^ar and decide himself, and to transfer to other juilges any causes assigned to 
himself wliich Jic shall think not to he of a nature to recpiiie his attention. 

XX11. And it is hereby enacted, that one of the resident judges of the ('oiirt of 
Prince of Wales* Island shail sit separately in Province Wellesley, and .shall rcT'civc 
all plaints tliat may be jireferrcd to him against persons residing in the said pro¬ 
vince, of w'hich he shall rc.serve to himself all suen as, areording to the arrange¬ 
ment for the distribution of causes which shall be observed in the said court, would 
fall to him if he was sitting in it, and shall remit all others to the first resident 
judge, to be disposed of as if tliey had been preferred in thi? said court. 

XXIII. And it is hereby enacted, that every judge to whom a plaint is assigned 
for trial, shall immediately place it on his file, and shall direct process to be issued, 
and proceed with the cause in such manner and ai cording to .such rules and forms 
of practice as may be established by the judgtis of the said eourt, under tiie approval 
and confirmation of tJie Governor-general in Council. 

300 . L L 2 
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XXIV. And it is hereby enacted, that in the absence of the cm:uitjad^ it 
shall be competent to the first resident judge of any of the courts, in any suit on 
the file of tlie chief judge in such court, to take all steps which cannot be delayed 
without risk of injustice. 

XXV. And it is hereby enacted, that every judge in each of the said courts 
shall be empowered to administer to witnesses and others whom be may see occa¬ 
sion to examine in any suit or proceeding before him, proper oaths and affirmations, 
that is to say, to such persons as profess the Christian religion, the oath upon the 
Holy Evangelists of God ; and to Quakers, Moravians, and others, who are 
exempted by law from taking oaths in the courts in England, the affirmation 
according to the form usdd in England for that purpose; and to Hindoos and Maho- 
meclans the affirmation prescribed by Act V. of 1840 , of the Governor-general 
of India iii Council, and to others such oath m such manner and form as he shall 
deem most binding on their consciences respectively. And the depositioh^ having 
been reduced into writing, arjd sulrscribed by the judge, shall be filed of record; and 
in case any person so cited shall refuse or wilfully neglect to appear and be sworn, 
or, being Quakers, Moravians, or others exempted as aforesaid, to affirm and be 
examined, the jutige shall be empowered to punish such persons so refusing or wil- 
UilJy neglecting, us for a contempt, by fine and imprisonment. 

XXVI. And it is hereby enacted, that no person shall be excluded from giving 
evidence in any suit or other proceeding in any of the said civil courts by reason 
of liih being intere^led in the subject of litigation, or in the merits of the suit. 

XX\'J1. And it is hereby enacted, that all fees and fines levied under this Act 
by each of the said courts shall be paid monthly into the treasury of the East 
India Company for the settlement at which such court is held. 

XXVlli. And it is hereby enacted, that every judge of each of the said courts 
»ihidl be i inpoweretl to award and issue a writ or writs or other process of execu¬ 
tion directed to the sheritf, cominaniling him to seize, and deliver the posses'^ioii of 
the houses, hinds, or other things recovered in and by judgments, sentences or 
dcerech, of himself or his predecessor, or to levy any sum of money wliicii shall 
be so rceovertal, or any costs which shall be so awarded, as the case may require, 
by seizing aiid selling so much of the houses, lands, debts, or other effects, real 
and persona], of the party or parties against whom such writ or writs sliuU be 
awarded, as will be .sufficient to answer and satisfy the said judgments, or to take 
and imprison the body or boilies of such party or parties until he, she, or they, 
shall iiiuke such satisfaction ; or to do both, as the case may require. And it is 
hereby enacted and appointed, that the several debts to be seized as aforesaid shall 
from the time the same shall be extended and returned into the said court, l>c paid 
and payable in such manner uud form as the judge in each case shall appoint, and 
no other; and such payment, and no other, shall from thenceforth be an absolute 
and effective discharge for the said debts and every of them respectively. 

XXIX. And it is hereby enacted, that all money, jewels, precious stones and 
bccurities of the suitors ol“ each of the said courts, which shall be ordered into 
court, or to be paid, delivered, or deposited for safe custody, shall be paid, 
delivered into, or deposited in the public treasury of tlie East India Company at 
the settlement at which the court shall be held, to be kept and deposited with 
the cash, precious stones, jewels, and effects of the said company, subject to such 
orilcrs and directions in every case as the judge to whose province it belongs shall 
from time to time think fit to make concerning the same, for the benefit of the 
suitors. And each judge shall from time to time order and direct any money 
belonging to suitors of the court in cases within his province, to be invested at 
interest, or without interest, for the purpose of remittance to any place without the 
said settlement as there may be occasion, for the use and benefit of the parties 
respectively entitled thereto, on any bills, bonds, or securities of the said Company^ or 
any other bills, bonds, or securities as such court shall see fit to order and direct. And 
all executors, administrators, guardians, and trustees whatsoever acting with respect 
to such investments at interest or for remittance, under the directions of judges 
of tiic courts, shall be indemnified against all risk or loss to be occasioned thereby. 

XXX. And it is hereby enacted, that the treasurer of the said company at each 
of the said settlements shall be and be called the accountant of the general court 
ot such settlement, and shall act, perform, and do, all matters and things necessary 
to carry into execution the orders of the several judges of the said court, relating 
to the payment or delivery, or depositing of the suitors’ money, jewels, precious 
stones and securities, into or in the said treasury, and taking the same out again,. 
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and investing the money of the suitors at interest or for remittanoe, and keeping 
the accounts Ibereof^ and ibr doing such other matters relating tliereto under such 
niies, methods^ and directioiia, as sbaB from time to time be made and passed by 
the several jud^s of the said court* 

XXXL And it is hereby enacted, that in case any person sbaQ have any action 
or suit against the said East India Company, such person shall be at liberty to pro¬ 
ceed therein initke manner as faereinbeiore mentioned; and it shall end may be 
lawful for the chief judge in any such suit or action duly brought in any of the said 
courts to isi^e a summons for toe appearance of the said Company, to be servecl 
upon the governor or president, and the resident councillor of the settlement in 
which the cause of action or suit shall have arisen, and thereupon the said gover* 
nor or president, and such resident councillor as aforesaid, shall appoint such per¬ 
son or peiwns to appear and act for the said Company as they shall sec tit, and 
such p^on or persons shall he admitted to an answer and defend such suit in 
the name and for and on the behalf c»f the said Company* And tlie said chief 
judge shall be empowered to try, hear, and determine all such actions and suits 
in the said courts against the said Company, and to give judgment and costs, and 
award execution, and do and order all such other matters and things therein, as 
far as the case will admit, in such uiauncr as herein is mentioned, us to any per¬ 
son or persons wbonisoever, subject, nevertheless, to such right of appeal by either 
party as herein is mentioned. And in like manner, if the said Company shall have 
any action or suit agniust any person or persons, it shall and may l)e lawful to 
and for the said governor, or president and council, or any two of them, ilie 
governor or president being always one, to authorize any person or [)crson8 for 
and on behalf of tlie said Company, and in their name, to make complaint thereof 
ill writing to the court to whose jurisdiction the matter belongs, and the chief 
judge sitting in such court sluill proceed therein, and shall hear and determine the 
sanie as in other cases ; and in ease judgment or sentence shall be given against 
the said Company, shall award costs, to l>e levied upon the goods and eflects of 
the said Company as tliey shall see occasion, snb|ect, nevertheless, to such appeal 
by either party as herein is meolioned. 

XXXII. And it is hereby enacted, that all causes, suits ancf business of eccle¬ 
siastical cognizance w hicli shall be brought before the said courts shall ho ilistri- 
huted among the judges in the manner directed in this Act; and that the man¬ 
ner of proceeding therein shall be as near as may be in conformity with the rules 
hereinbefore prescribed for all other suits. 

XXXIIL And it is hereby enacted, that the circuit judge sitting in the general 
court of any of the said settlements, and in his absence the first resident judge, shall 
have full power to grant probates under his official seal of the last wills and testa¬ 
ments of all or any of the inhabitants of the said settlements, and of all other per¬ 
sons who shall die and leave personal effects within the Jurisdiction of such court, 
and to commit letters of administration under his official seal, of the goods, chat¬ 
tels, credits, and all other effects whatsoever within the said jurisdiction of the 
person.s aforesaid who shall die intestate, or who shall not have named an execu¬ 
tor resident within the said settlenjcnt, or where the executor being duly cited, 
shall not appear and sue forth such probate; annexing the will to the said letters 
of administration, when such persons shall liave left a will without naming any 
executor, or any person for executor, who shall then be alive and resident within 
the said settlements, and who, being duly cited thereunto, will not appear and sue 
forth a probate thereof; and to sequester the goods and chattels, credits, and other 
effects whatsoever, of such persons so dying, in cases allowed by law, as the same 
is and may now be used in the diocese of London; and to demand, require, take, 
bear, examine and allow, and if occasion require, to disallow and reject, the ac¬ 
count of them in such manner and form as is now used or may be used in the 
said diocese of London, and to do all other things whatsoever needful and neces- 
sa^ in that behalf. 

aXXIV. Provided always, that the said chief or other judge in such eases as 
aforesaid, w here letters of administrations shall becommittea with the will annexed 
for want of an executor appearing in due time to sue forth the probate, shall 
reserve in such letters of adroinisiratfon full po%ver and authority to revoke the 
same, and to grant probate of the said will to such executor or executors wfien- 
ever be or they shall didy appear and sue forth the same; and the.chief or other 
judge shall grant and commit such letters of administration to any one or more 
of the lawiiil next of kin of such person so dying as aforesaid, and being then 
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resident within any of the said settlements, and being of the age of 2i years ; and 
in ca.se no such jjerson shall then be residing within any of the said settlements, 
or being duly cited, shall not appear and pray the same, to any competent officer 
of the* .said court, or to such person or persons, whetl)er creditor or creditors or 
not of the deceased person, as the chief or other judge shall see fit. 

XXXV. Provided that probates of wills and letters of administration to be 
granted by the said chief or other judge shall be limited to such money, goods, 
chttltcls and eflccts, as the deceased person shall be entitled tQ within the juris¬ 
diction of the said court, except in the cases specified in Section XIX. 

XXXVI. And it is hereby further enacted, that every [»c‘rson to whom such 
letters of administration shall be committed shall, before the granting thereof, give 
suflicicnl .security by bond, to be entered into to the said Company for the pay¬ 
ment of a c()m[)etent sum of money, with one, two, or more able securities, resf>ect 
being had, in the sura therein to Ijc contained, and in the ability of the sui*Clies, to 
the value ()f ihceltatc, credits, and effects of the deceased, which bond, if adminis¬ 
tration shall he granted to an officer of the said court, shall twj deposited in the 
public treasuiy of the said settlement; and if granted to any other person or per- 
s(/n.s, shall be d(‘|)osite<l in the .said court among the records tiiereof, and there 
.safely kept, and a copy lliC‘n*of .shall be al.so recorded among the proceedings of 
the said court. 

XXXVII. And the condition of the said bond shall be to tlie following effect: 
that it the above bourulen administrator of the ** goods, chattels, and effects of the 
<l(?ccased do make, or cause to be made, a true and perfect inventory of all and 
singular the goods, credits, and effects of the .said deceased which have or shall 
ronn^ to the hands, |)0.s.session, or knowledge of him, the said administrator, or the 
hands or posse.ssiun of any other person or persems for him, and the same so made 
do exhibit or cau.se to he exhibited, into the general court (of Singapore, Prince 
of Wales’ Islanil or Malacca, us tlie case may he), at or before a day therein 
to he specified; and the Siinie good&, chattels, credits, and eficcts, and all other 
the goods, chatteN, credits, and effect.s of the deceased at the time of his death, 
or which at any lime afterwards shall come to the hands or possession of such 
administrjitor, or fo the liands or posses.sion of any other person or persons 
for him, .shall well and truly administer according to law, and further shall 
make, or cause to l)e made, a true and just account of his said administration at 
or hefoie a time therein to be specified, and afterwards from time to time, as lie, 
she, or they shall he lawfully required ; and all the rest and residue of the said 
goods, chattels, credits, and effects which shall he found from time to time 
remaining upon the .said administration accounts, the same being first examined 
and allowed of by the suiil chief or other judge .sitlini: in the said court, shall and 
do pnv and di.spose of in a due course of administration, or in such manner as the 
.said court .shall dire ct, then this ohligalicaj to he void and of non-effect, or else to 
rcanain in fnlF force and virtue. ” And in case it sluill he n(‘ccssary to put such 
bond in suit, for the sake of obtaining the etfcct thereof, for the benefit of such 
person or jK'isons as shall appear to the said chief or other judge to he interested 
therein, such person or pcr.sons from lime to lime giving satisfactory security for 
paying all such costs as shall arise from the said suit, or any part thereof, such 
per.son or persons sliall, by order of tla* said chitd’ or other judge, he allowed to 
sue the same in the name of the said ("ompany; and the said bond shall not be 
•sued in any otlier manner; and tlic said chief or other judge shall be empowered 
10 or(l( r that such hotul as lUoresuid shall he j)iit in suit in the name of tlie siiid 
CJompany. 

XXXV111. And it is hereby enacted, that when probates of wills and letters 
<>f administration shall he granted as aforesaid, certain periods shall be fixed 
within which the persons fo whom tlu’V shall be granted shall from time to time, 
until the cHcct'^ of the deceased persons shall be fully admini.stcred, pass their 
licconnts K'i.iting thereto hclorc the circuit or other judge in the said court; and 
in ciise the effects of the deceast‘d shall not be fully administered within the time 
for that ])ur[n)so to be fixed, then or at any earlier time, if the said chief or other 
judge slmll h c' lit so to direct, the person or persons to whom sucli probate or 
administraticjii shall be granted shvill pay and deposit the balance of money 
belonging to tlie estate of the deceased then in his, her, or their hands, and all 
nuuuy whid;.shall afterwards conic into his, her, or, their hands, and also ail 
precious .'=:tones, jewels bonds, hills, and securities btdonging to the estate of the 
dce.eased, into and in the ireusiuy of the said Company, in the name of the trea¬ 
surer. 
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mrer^ as accouutant of the court, to abide the onlers of the said circuit or other Rftcortler’s Oowrlf 
judge, or sliali otherwise dispose of such money, goods, cimttels, and securitie.% as BegUtmiq® at 
said chief or other judja^ sliall direct; And the said circuit or other judge 4 shall Coavfyaacw. 
from time to time make such order us shall be just for the due admiinstration of " 

suclj assets, and for the payment or remittance thereof, or any part thereof, as 
occasion shall require, to or lor the use of any person or persouj^ whether resident 
or not resident in the said settlement, who may be entiiied thereto, or any part 
Uiereofi as creditors, legatees, or next of kin, or by any other right or title what¬ 
soever: And it shall be lawful for the said cliief or other judge to allow to any 
executor or administrator of the effects of any deceased person or persons (except 
as herein mentioned) such commission or per-cenlage out (^f his, her, or their 
assets as shall l)e just and reasonable, for their pains and trouhle therein. 

XXXIX. Provided always, that no allowance whatever shall be made for tl)c 
pains and trouble of any executor or administrator who shall neglect to pass his 
accounts at such time, or to ilispo&e of any money, goods, clialfels, or securities 
with which he shall be chargeable, in such manner as, in pursuance of any general 
or special rule or order of the said court, shall he requisite: And, moreover, every 
executor or ndministiator so neglecting to pass his accounts, or to diapose of any 
such money, goods, chattels, or securities with which he shall be charged, .shall be 
charged with interest at the rate to be then current \vitl)in the said settlement, for 
.such sum and sums of money txb from tiuiC to lime shall have been in his hands, 

W'hetliCT he shall or shall not make interest thereof. 

XL. And it is hereliy enacled, that in the cases of persons dying iii any of the 
said .s(*iilemc*nis, and leaving personal elfecls in more than one of the scltleinents, 
applications for probate or letters of administration shall be made, to the chief 
judge only wh<»never he shall he holding a court at any of liie settleincaus in 
wliich Mich property may be; and probates and leller.s of administration granted 
by the chief judge in such cases shall have force in respect of all money, goods, 
chailcls, and cHt*cls which the deceased was entitled to in all or any of such 
seillcrnents. 

XLI. Provided, tliat in tlie uhsciicc of the circuit judge, die first resident judge 
of each of such scttleinenl^ may tak(‘ order lor securing iIr* jiroiK'rty lefl therein 
by the deceased, until probate oy lelitrs of administration shall be issued by the 
circuit judge. 

XLll. And it is hereby enacted, that the ciiief judge, and, in liis absence, the 
first resident judge of each of the said courts, shall have authority to appoint 
guardians and keepers fur infants and their estates witliin the jurisdiction of such 
court, according to the order and course observed in England, and also guardians 
anti keejiers of the persons and estates of natural fools, and of such as are or Hhall 
be deprived of their understanding or rt ason, so as to he unalile to g(jvern lhtui«- 
selves and their estates, and in such cast's to inquire, hear, and deLermine, by 
inspection of the person, or such other ways and means by w hich tiic Irutli nmy 
i»e best discovered and known. 

XLIIl. Provided, that when the estates of sueli incapacitatetl persons are 
.Mluated in more than one of the said m lllementH, the appointment ol keepers of 
such estates shall be made by the chief judge only ; but llic first resident judge in 
evfTy such settlement shall take order intermediately for tiie .security thereof, 

XLIV. Clause i. And it is lirrcliy enacted, that appeal.s from the ilecrces made 
by liie said courts in original suits shall be allowed under the following rules and 
provisions. 

Clause 2 . In every suit determined by any resident judge, an application may 
be made for a new trial to the circuit judge upon points of law. It a new trial bo 
granltxl, ii shall take place t«;fore the circuit judge and the judge who originally 
tried tlic case; and if any ddf'ercncc of opinion siiall arise l>etwcen the judges 
upon .such new trial, tlie ca.^e shall be decided acconling to the opinion of the 
circuit judge, provkled that the judge wlio origdnally tricfl llie case shall be at 
liberty to record his opinion and reasons among the proceedings. 

Clause 3 - Any party desiring to apply for a new trial under this section, sliall 
present a petition to the judge to whom the appeal lies, in person or by an 
agent, within one monlli from the dale wiien tlie decision to whicli it relates was 
passed. 

Clause 4 . IVovided that such appeal shall be admissible, at the discretioti of the 
appi^ai judge, at any lime between one inontb and Uiree montii;) from such date, 
upon go^ and substantial cause being shown for* such delay. 
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Recorder's Court: XLV. Clause 1 . And it is hereby enacted, that a special appeal shall lie lo 

Kf gistrution of ji^r Majesty’s Supreme Court at Calcutta from decisions for the recovery of pro- 

i onveyonm. perty Of money exceeding in value or amount 5,000 rupees, passed by the circuit 
judge and by the first resident judges of the said courts respectively, upon appeals 
heard by them under this Act, which shall appear to be inconsistent with the law 
applicable to the case, or with some usage having the force of law, or some practice 
of the courts, or shall involve some question of law, usage, or practice, upon which 
there may be reasonable doubts, under the following rules. 

Clause 2 . An application for a special appeal shall be presented to the court 
w hich passed the decree complained ol', within the time limited for the presentation 
of regular appeals. 

Clause 3 . Kvery petition for a special appeal shall be accompanied with copies 
of the several decrees passed in the case ; and the petition shall state precisely the 
point or points q|;law, usage, or practice in regard to which the decree of the first 
appellate court is iiiipugiied. 

Clause 4 . In every case of special appeal admitted as aforesaid, Her Majesty's 
Supreme (km i at (Julcutta slmil determine the point or points certified as above 
direetecl, and no other point or part of the case whatever. 

Clause 5 . And it is hereby provided, with respect to both regular and special 
appeals to Her Majesty's Supreme Court at Calcutta, that wlien the petition of 
appeal slmll be piescnled alter the term of one month from the date of the 
deci< e, but within the term of three months, the lower court shall receive the peti¬ 
tion, and, in forwarding it, shall express an opinion upon the causes assigned for the 
<lelay. 

XIA^I. Clause I. And it lierebv enacted, that criminal justice shall he 
iidniinistered by the courts liureby established after tlie following manmM’. 

Clause 2 . The said circuit judge shall from lime to lime hold a court of o>'ei 
and terminer and gaol delivery in and for each of the said settlements, and shall 
heal and determine, hy the oallis or affirmations of a jury of good and sufficient 
men, or of the major part thereof, all treasons, murders, and other crimes done or 
committed aithin such sclllement, subject hy law to the punishment of death, 
transportation, or imprisomneiil for life or 14 years, or any longer term, without 
presentment or iiuliclment by a grand jury ; provided that a grand jury shall be 
smnnioned to attend every such court of oyer anil terminer, and shall have power 
to make .such presentments as have hitherto been made in the Court of Judicature 
established by charter iu the said settlements, and as they may deem it expedient 
to make; provided also, that the persoits who may be summoned on grand juries 
shall be eligible to serve also upon the petit juries to be held before such court of 
oyer and terminer. 

( laiise 3 . And the first resident judge of each settlement shall hold a court so 
often as tliere may l)e (>ccasion for llie trial of offences subject to a punishment 
less than any of the punishments aforesaid, and shall proceed without any present¬ 
ment or indictment hy a grand jury, but nith a petit jury consisting of six 
persons. 

Clause 4 . And wlu n, in any cavse under trial by the first resident judge of any 
seltleineul, it shall appear hy the evidence that the crime committed is liable to a 
sentence which can be passed liy the circuit judge only, the said judge shall quash 
the proceedings, and sliull order the case to be reserved for trial by the circuit 
judge. 

( lauso 5 . Likewise in any ease committed for trial before the first resident 
judge, if it shall appear on a perusal of the proceedings before the magistrate that 
tl»e case is one which ought to be tried by the circuit judge, he shall order the 
c:is( to be reserved for trial by him. 

Clause C\. And in any case tried by the first resident judge of any settlement, in 
whicli he Ims found the accused guilty, if a doubtful point of law is involved in 
the case, it shall be competent to such judge to refer the point for the opinion of 
the circuit judge, and he shall pass sentence according to the opinion delivered by 
the chief judge on such reference. 

Clause 7 , And the circuit judge, and other judges aforesaid, respectively, shall 
from time to lime, as there may In? occasion, issue their warrant or precept to tJie 
sheriff of the settlement, commanding him to summon a convenient number, to be 
thert'in specified, of the inhabitants or persons commorant at the settlement, to 
serve as jurors on the trial of all {persons charged with crimes to be tried by a jury ; 

and 
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and if any person or persons summoned to serve as jurors aforesaid shall refuse or 
neglect to attend according to such summons, or to be sworn, or to make the c^wranX 
affirmation required of dienu or shall make other default, the said circuit judge, 
and other judges respectively, shall be empowered to punish such contempt oy 
fine and imprisonment for a reasonable time, to be limited, or by both/ And the 
said circuit judge and other judges shall be empowered, in like manner and under 
the like penalties, to cause all such witnesses as justice shall require to be sum¬ 
moned, and to administer to them, and each of them, the like oaths and affirma¬ 
tions as may be administered to witnesses in civil suits under this Act, and to 
proceed to hear, try, and determine the crimes and offences upon ivhich persons 
are charged before them, and to give judgment thereupon, and to award execution 
thereof, and in all respects, except in so far as it is otherwise provided by this Act, 
to administer crimtnni justice in such or the like manner and form, or as nearly 
as the condition and circumstaoces of the place and the personsfwill admit of, as 
the courts of oyer and terminer do or may in England, due attention being had to 
the several religions, manners, and usages of the native inhabitants. 

Clause 8. And the second resident judge of each of the said settlements shall 
be magistrate and su(>erintpndent of (jolice an<i coroner, in and for the said settle¬ 
ment; and the resident judge in Province Wellesley shall be magistrate and super¬ 
intendent of police and coroner in and for the said province. 

Clause 9. And such magistrate shall be vested with all the powers of justices of 
the peace in England, for the purpose of keeping the peace, and for pursuing and 
arresting and bringing offenders to justice, and lor doing all other acts which, oy 
virtue of any law or statute now in force in the said settlements, may lawfully be 
done by a justice of the peace therein. 

Clause 10. And such magistrate us coroner slmil exercise the like powers, 
authorities, and jurisdictions, as by law may be exercised by coroners elected for 
any county or place in England ; provided, that he may hold an inquest with a jury 
consisting of any number of persons not less than three. 

Clause 11. And such magistrate shall hold a preliminary investigation in cases 
of a nature to be tried by the circuit judge, or by the first resident judge, and shall 
commit the persons accused, or hold them to bail to take their trial in due course, 
or shall discharge them ; and shall hold a court from time to time as may be neces- 
rary for tlie trial and punishment by himself, in such summary way as may bo most 
consistent wiili the attainment of substantial justice, of crimes, offences and misde¬ 
meanors subject to a punishment not exceeding ordinary imprisontiienl for six 
months, or a fine of 200 rupees, and shall have power, in like manner and under 
the like penalties us aforesaid, to summon witnesses and to administer ouilis and 
affirmations to them, and to punish contempts. 

Clause 12. And the Governor of Bengal is hereby empowered to grant commis¬ 
sions or to authorize the governor or the resident councillor in any of the said 
settlements to grant coniinissions to any servants of the East India Company or 
other inhabitants of the settlement, to assist the said magistrate in his executive 
functions, and to be his de[)utics in the office of coroner, and therein to exercise 
the same powers us he is hereby uglhorized to exercise, in concurrence with him 
and under his direction. 

Clause 13. And the Governor of Bengal shall give such orders as he shall 
deem meet for the appointment of constables and subordinate peace officers to 
perform the duties usually performed by such officers in England, under the direc¬ 
tion and control of the said magistrate. 

l.'luuse 14. And the said magistrates and assistants to magistrates, and all con¬ 
stables and peace officers, shall he subordinate to, and all their acts and proceedings 
shall be liable to be inquired into, annulled, corrected, and dealt with by the 
circuit judge of the said settlement, and by the like method and process, as near 
as may be, as justices, magistrates, and peace officers are subordinate to the Court 
of Queen's Bench in England. 

Clause 15. And it ts hereby provided and declared, that the courts hereby 
established shall not be competent to hear, try, and determine any charge against 
any of the judges thereof, nor an^ charge, not being for treason or felony, against 
tiie governor or any of the councillors. 

Clause 16. And* it is hereby enactcKl, that the original record or a copy of the 
proceedings in all cases determined by a resident judge, either with a jury or sum¬ 
marily,' shall be furnished to the circuit judge at the earliest opportunity after his 
arrival at thi settlements where the proceedings have taken place ; and it shall lic 
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lawful for him to direct a new trial upon points of law in like manner as in civil 
cases, without any special application being made to him for that purpose. And 
it blmll be lawful for the circuit judge at his discretion to reserve any points 
of law' occurring in criminal trials before himself, or before any resident judge, tor 
the opinion of Jler Majesty's Supreme (^ourt at Calcutta. 

XLVII. And it is hereby enacted, that any writ, warrant, or other process, 
issued by any judge or magistrate of any of the courts hereby established, maybe 
exu< uted within the jurisdiction of any other of the said courts in miuiner following: 
A copy of sucli writ, warrant, or other process, authenticated by the attestation of 
the judge* or magistrate issuing the same, shall he transmitted by such judge or 
niagistrati* to any judge of the general court for the settlement in winch the pro¬ 
cess is to be executed, who, upon the rcceijit thereof, shall endorse the process and 
direct it to lie executed by the sheriff of the settlement, in the same manner and 
subject to the same rules as if it were a process issued by the said court; and all 
persons disobeying or ohslructing the execution thereof shall be punishable by the 
said judge as for diMihedieoci? or ohi-.truction of process so issued, 

XIAMII. Ihovidul, and it is hereby eimch’d, that the judge to whom any such 
procei-s hhall he transmitted for execution as atorosaid, may return the same for 
amendnient if it shidl ufipear to be defeclivc in fonn, 

XLIX. And provided, that thejudge to wliom any writ, warrant, or other pro- 
ecss for the seizure or detention of any person shall be liaiismitted for execution 
as afmesaiil, shall have authority by his ciulorsenu at thereon to direct that hail 
may be taken, specifying in such endursetnenl the amount and number ot sureties, 
and for this puipose to call lor such documents and to make such inquiry as he 
shall think profier. 

h. And it is hereby enacted, that tin* (lovornor of Bengal shall determine oud 
order whelhcj' any and what oaths or atflnnations shall be taken or made, and in 
w'hat manner, by tin* sfit‘rills, eoromu’s, and other offn ers who shall he appointed 
und(*r tins Act. 

LI. And it is lierehy eiiactcil, that a table of the fees to be taken in the said 
courls, for any hnsim .ss to he done there in, shall he settled by the Governor of 
Bengal, and shall be varied from lime to tiincat tlic discretion of the said governor, 
sidiject always to the approbation and correction of the (iovcrnor-gcncral of India 
in Chiiineil; and provided that the lable of fees which shall ho in force in the Court 
of Judieutme of Prince of Whiles’ Island, Singa[)ore, and Malacca, at the lime when 
this Act shall come into operation, sludi lx* oliservcd in the courts established by 
this Art inilil a new' Uihle of fees shall be settled as aforesaid. 

LI I. And it is lieivby enat ted, that indictments, informations, actions, suits, 
eanses, and pro( i( ilines, dt pinding in the said ('ourt of Judicature and courts 
of n*quest wbieli hv Act are abolished, whether originally instituted In such 
court, in any hianeii of its jurisdiction, or transferred from any other court or 
courls, shall not by sui’h abolition he abated, discontinued, or annidlcd, hut the 
same shall he lr.ni‘'ft rred, in their then sulrsisting condition respectively, to, and 
shrdl subsist and depend in, the said courts hereby esiahlisiied, according to the 
several jurisilietioiis lien hy given to such courts severally and respectively, to all 
intents and |)urpose^ as if tliey luid bt en respectively commenced, brought, found, 
presented, or recorded, in the said courts hereby established ; and the said courts 
berehy e.stahlisli(*(l are authorized and empowered to proceed accordingly in all 
such iiuliL tments, informations, actions, suits, causes, and proceeiiings, to judg¬ 
ment and execution, and to make such ruU s and orders respecting the same, and 
als^'O respecting any '^mn or sinus of rnoney' belonging to the suitors of the said 
Couit i>f Judicature and courts of requests as the said courts might have made, or 
as the said courts licrehy established are empowered to make in causes, suits, or 
procecding> commenced or depending before the said courts hereby establislied; for 
which pur|)osc it is enaeted, that all the records, miuiiments, and proceedings 
wluiisoeve*’, of or belonging to the said Court of Judicature or courts of requests, or 
v\hich ought to be deposited with such courts respectively, shall be delivered and 
deposited and preserved amongst the records of the general courts of Singapore, 
Prince of W'ales’ Lsland, and Malacca. 

IJIl. Aiul It is hereby enacteil, that the session judge, w’ith the resident judges 
of the genciid courts of Singapore, JVince of Wales’ Island, and Malacca, hereby 
established, shall frame such process and make such tules and orders for the exe¬ 
cution of the same in all suits to be commenced, sued, or prosecuted, and in all 
criminal proceedings vvilhiu tlieir jurisdiction, as shall be necessai-y^for the due 

execution 
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execution of all or any of ihe powers hereby committed thereto, and shall make IWoracrs Onirt; 
such rules with respect to the qualification, appointment, form of summoning, He«j»trainui of 
challenging, and service of ^furors and assessors, as they may deem expedient and ' 
proper, with an esj^ecial attention to the diflerent religions, manners, and usages, 
of the persons who shall be resident or cotnmorant within tlneir jurisdiction, and 
accommodating the same to their several religions, manners, and usages, and to 
the crrcumstances of tire country, so far as the same can consist with the due 
execution of law and the attainnient of sabsttmtiai justice. 

LIV. Provided always, and it is further enacted, that all forms of processes, 
and rules and oitlcrs for the execution thereof, which bhall be framed by the said 
courts, shall l>e transmitted to Her Majesty^s Supreme Cv>urt at Calcutta, to be by 
the said court communicated, with their obscrvation^, to the (lovernor-geacral of 
India in Council, for correction, approbation, or refusal; and such process shall 
be used, and such rules shall be observed, until the same shall be repealed or 
varied by the Governor-general of India in Council. 


(No. 333 .) 

Prom Otticiating Secretary to the Government of India to C. </. Esq., 

Junior Si^cretary to tlic (iovernnumt ol India wiili the ( tuvernor-Ci'cneral. 


Cons, 

30 I)lT. 

N«, 30 * 


I AM desired by the Honourable lijo President in Council to request th*a you Dtp. 

will lav before the Right honourable the Governor- 

general the papers as per margin, on the (jiiestion of Courts 1831 ), N<). j. 

. A * , { • 1 r. > ■. 1 fMHn C ourt, tlatoil « Man li iHjj, Nd. i 

abohshingthe recorder s court in theStrads scitlemcnls, pHieocJ ropy Law (oiuniis.iouc.^* Hrpo.i,,iair 3 s IH. 
and of passing an Act for tin's purpose, and lor the 18452 . 
future administration of justice in those setlleinonts. ‘^P**'* *JP*<-* 

2 . in the early part ul this year the Report of (he r T’l! \ t u' a u 

T V, . . ' r . , 4 . * , - Kctl« r Iforii I.uu* ( u5U(iilM^i(ituris, (1 itc‘<i Auy^iist lH 4 'i 

Law Loininissioners on ttns iong^-|rcn(ling sul) ect was vviih DmU oi Art 


recciud, and the suggestions otlereil therein, so I'ar 
as concerned the kind of judicatures to ha substituted 
for those now in (xistence, met the geiu ral concur- 
rence ot the government. 'I’he Honourable Mr. Amos 
prejiartd the diatt of an Act, eontaining all the mate¬ 
rial changes in the constliulioii of the courts, and in 
the functions of tlie judges ami inagistriites; and this 
draft was approved hy liis Lurtlsbip before lie left 
the presidency. Shortly, }iowe\er, after his Loi*d- 
ship's departure, but with Jiis prevums cognizance 
and assent given in Council, it was delermined that 


hetitr tVt>in DWiciating Advocali-tHficiah daud it 
A(iglJ^t 18452. 

MimiU* hy Mr. <btcf| 1/; Augunt 

Miatiie hy Mr. Pnfi.>t(», 17 Stplriolier 1845^. 

MitiiUi; hy Mr. AiaoM, dali'd tiU 18451. 

Minulf hy Mi. dated 3(» 184-.!. 

.Minnie l)y Mi. Ain(»>, dntf'd t)cfnlu>r 1845. 

Minute hy ih<‘ Preuidgnt and Mr. Aiiin.'^, daled 18 
October l^4'2. 

Minute hv Mi‘. Anuiii, dated Ai i2ii Noveiiiher 1841', 
tin IriUer with One liurlnsure. 

Minue* hy Mr. iJiifed 524 Noveinhci 1845;. 

hrtler Imni Gov. I‘. \V. I.slimd, dated cH Se|»l. 184'.’, 
wiili Kmloftiires, 


the Law Commissioners should have an opportunity 
of con.sidering llic provisions of the draft prepared 
by Mr. AnUiS. Accordingly this draft was trans¬ 
mitted to them, but they were left at litieitv to submit 


Leia r fnnii Gnv. P. VV. L].ind, duli'il 4 (>( f.ol/er 1844 . 
with Mfulo^urrs. 

KxOiut hinriiK’i.’i) Dopiirtirieiit, d«l«Ml N^iv. 184'Jj 

with Due KiieloHme, 


another draft, if they .saw fit, for carrying out the views exjiros.Hcd in their Report. 


3 . The Law Commissioners did nut reply to this reft remre until the (hh of 
Angu.st last. lui delay can be accounted lor, and it is an evid<.*nce of the care 
bestowed in the preparing of the draft; but the provisions of this drnit, ehiefly as 
rcgai’ds the formfi ol jiroctilure and the functions of assessors, wer/‘ n(>t in accord¬ 
ance with the scntiineni.s of the President in Cimncil, and were consiti^ired in some 
respects objectionable. Much ditlerenrc of opinion was* also expected to follow 
when their provisions ahould be made public; and consiihring the anxiety of the 
Honourable t>ouri lor the early determination of the qu('^tion, and the advantages 
Loth to the community and the gorernment which will result from the removal of 
the present cumbrous institutions and forms of administration, it ticcamc a ques¬ 
tion upon which the majority in Council leant to the aflirinativc, wbetlier it would 
not be preferable to adopt, and eventually to publish, il)c draft originally prepared 
by Mr. AmOvS, tlealing as it docs only with llic changes in the constiiulion of the 
courts, and lea>ing the deUik of procedure to he disposed of separately. 


4. W hile thi.s question was yet in some degree in suspense, a reply received 
from ifac governor of Prince of Wales* Islatid, dated 28lh ^»ptcmljer, to the call 
made upon him on the 17th June, for his opinion, as well as that of the local 
300 M 2 officers 
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Ilccor<ier*s Courts officers of the Straits’ settlements, upon the propositioDs of the Law Commis- 
Hcpistratiofi of sioners; and as these papers, which will be found as Appendixes No^ 17 and 18 to 
Conveyances. despatch, contained full information and many valuable obsenratioml upon the 

.' subject under discussion^ they led to an entire reconsideration of the previous 

proceedings. 

5 . Tlie subject having thus become in some degree complicated* Mr. Amos now 
recorded a Minute, dated 20 th November, in which be took a brief review of its 
leading features. He remarked that Mr. Fullerton first started ,the idea of a niate^ 
rial reform in the Straits’ judicature, which he proposed to ctfect by dispensipg 
with a professional judge, and making a resident at each of the settlements a 
judge; the governor to go circuits for hearing appeals, with an appeal in certain 
cases to ('alcutta, 

6 . Lord Auckland proposed to get rid of the professional judge; to have one 
resident for the three settlements, who should try causes and prisoners on his cir¬ 
cuits ; and that a judge from the Calcutta court should be sent to the Straits 
occasionally to hear appeals. 

7 . The Law Commissioners, in their Report and draft Act, proposed to have a 
scf)arate court at each of the three settlements; thus to obviate the necessity of 
process emanating from a distant place, and to dispense with the register and 
sheriff for the thr<;e settlements, who were highly-paid officers. The head clerk 
at each settlement to do tlie duties of register, and a sheriff to be appointed by the 
court of each settlement, to act for that settlement only. 

8 . The Straits’ authorities, in their recent communication, do not, Mr. Amos 
continued, object to this arrangemc'iit, though a modification is proposed of having 
two courts at each settlement, the inferior court to be administered by the assistant 
resident. 

g. Respecting, therefore, the division of the courts, the way for legislation 
appeared cliar ; and this Mr. Amos conceived was the point upon which the 
whole reform turned. Mr. Lonham, he observed, had now retracted, in the most 
un|]eNitalii)g muiiner, his /brmer opinion, that a professional resident judge was 
not necessary. In this all the Straits’ authorities agreed ; and the Law Commis¬ 
sioners had, indeed, placed the matter out of reasonable doubt. Many jyif the 
expectations whicli hud been entertained of a large saving to the revenue from a 
reform of tfie Straits’ judicature, had, however, been built on the supposition of 
the recordership being abolished. 

10 . 'J’hc economy of the schemo of the Law Commissioners turned on dimi¬ 
nishing lh(‘ expense which followed from liuving a single court out of which all 
process issued, and which was obliged occasionally to move from one settlement 
to another, alteiulcd by a cumbrous establishment. This reform would enable tlic 
government to save mucli which is puitl to the registrar, sheriff, and some other 
otficers of the court. 1 he projiosed diminution of the professional judge's* salary 
had nothing, Mr. Amos remarked, to do with the reform of system, for tfic judge’s 
ilulies wouhl In* etjuiilly or more onerous under the new system. Mr. Donham, he 
added, tliinks the CoimnissiontMs liavo gone .somewhat too far in curtailing the 
judge's salary; and Hurt something more must be allowed to the head clerks, who, 
uiuler the new sysStem, would have lo act as registrars. 

11 . Inilepeudeutly of economy, great advantage will arise from the speedy 
dispatch of justice, and a diminutioti of its expenses by the establishment of tri- 
biimils in whicit all process may begin and cud in the ienmediale settlement where 
the parties reside. 

12 . Whether there should be two courts or one court at each settlement was not, 
Mr. Amos considered, of any great con&equence; perhaps it would be more simple 
and conveuiejit to have one court; and afterwards, by allotting particular cases for 
the adjudication of the assistant, all the advantages proposed by having two courts 
would he obtained. 

13 . 'I'he projects and observations contained in the Straits’ papers coticerning 
a division of the judicial and executive authorities, were not necessary lo be dwelt 
upon. Tiie Law Cmnmissioners proposed to leave tins to the discretion of 
government, to be adopted when it might be more practicable than it appeared to 
l)e at present, 

14 . From these outlines of the system to be introduced, Mr. Amos proceeded 
to matters of importance certainly, but still of secondary consideration. 

13 . The principal part of tlie voluminous papers just received from the Straits 
turned upon one point. They did not approve of the appeal, except upon matters 

- of 
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of law, to the professional judge in ony case, and especially in the case of the 
governor being ibe lay judge. Mr. Amos was willing, and the Council generally 

agreed with him, to concede this point, especially as the present practice ol the - 

Straits authorities, which they all approved ot^ appeared not itnreasonabte. Ac¬ 
cording to the present practice, the professional judge may grant a new trial u^ion 
any point of law. On such new trial the lay judge sits with him, and may record 
h!s opinion, but the professional judge decides. It n^as to be observed that the 
appeal would be less necessary tinder the new syst^, as in the distribution of cases, 
those involving matters which the professional judge would be more competent to 
decide than the lay judge, would be reserved for him. 

if). Upon a variety of matters of detail, as the abolition of the grand jury and 
the courts of quarter and petty sessions and of requests, the Straits authorities, 

Mr. Amos remarked, concurred generally with the recommendations of the Com¬ 
missioners. They preferred, however, a jury, or modification of a jury, to assess 
sors, and they thought the present practice liefore the civil courts haa better be 
continued, instead of the new practice recommended by the Commissioners, /fhey 
thougiit there should be greater restrictions on appeal to Calcutta, and th6y expa¬ 
tiated on the increase of litigation by appeals to the professional from the lay judge 
in matters of fact. But this objection, Mr. Amos oliserved, would be removed if 
such appellate power were modified as above proposed. 

, 17. The Straits authorities suggested that a provision sliould be made for the 

trial of revenue matters now trie^efore the assistant and an honorary magistrate* 

They thought that ordinarily two circuits would be enough for the judge to.u.ake, 
and that it was not necessary that all causes involving points of English law should 
be reserved for him. They offered suggestions on the distribution of civil and 
criminal business, and they made many observations upon the subject of law 
agents* The subject of the exclusion from the courts of professional Assistance, or 
assistance by an agent, was one, Mr. Amos remarked, requiring much considera¬ 
tion, and it was not necessary to determine it at present. * 

18 . Mr. Amos adverted to the opinion on the Law Commissioner^ draft Act 
given by Mr. IVinsep, ofliciating udvocatc-gencrul, who has personal experience of 
iluWtraits settlements. Mr. Prinsep was very much averse to assessors ; he would 
retain the grand jury, but not make their presentments a nccessar/prelimitmry to 
a criminal trial. 

i(). Having thus stated the general effect of the whole papers and correspond- 
iucc, Mr. Amos laid before the Council a new draft Act, in which lie had in¬ 
corporated the recommendations of the Straits authorities into the draft of tljc 
Coinmihsioner.s, with alterations to suit the views of the government, and to 
supply the chief details in which Mr. Priusep had thought the former draft 
deficient. 

20 . The draft thus prepared by Mr. Arnos, received at Mr. Prinsep’s sugges¬ 
tion two slight alterations, and is that now submitted for liis l.ordship’s considera¬ 
tion. It was the opinion of the president and of Mr. Arnos, that under the 
instructions received from the Honourable Court, the iliult might be at once 
published, as having been read k first time. Sir W. Casement and Mr. Prinsej) 
think rather that the draft ought to be submitted to his Lordship, in this instance, 
before publication, since it goes to alter a draft Act which, uah his Lordship's 
concurrence, was called for from the Law Coiiimissioii. 

2J. Mr. Prinsep goes even further, and doubts the jiropricty of publishing the 
draft without another reference to the Home Government; lie thinks that dealing, 
as tlie proposed law docs, with a Royal court, the patent of which must he surren¬ 
dered, and with a Royal judge who sits and acts by appointment of the Crown, it 
would be neither deferential nor legal, with reference to the 4t)th section of the 
Charter Act, to abolish the existing courts, and to substitute others without the 
specific sanction of the Court of Directors, and that to do so w ould leave the 
judge appointed by the Crown in a false position, which might he avoided by the 
reference for previous sanction to the entire arrangement. Mr. Prinsep contends, 
tliat if the government cannot of itself pass a law of this nature, it ought not, by 
the publication of the draft, to pledge itself to a course which may not be 
approved. Mr, Prinsep does not look upon the late despatches from the Honour¬ 
able Court as a sanction tpthe tneasurea contemplated in the draft «Act. He cites 
the sentiments exfiressed by the Honourable Court in 1836, with reference to the 
Act for pertnitUng British subjects generally to hold lands in India, as condemua- 

3<w>. M w 3 tory 
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ju*c(>r(l«r^ ci)uri: of tho practice of pabJishing in India without their previous sanctioDi drafts 

iU«i^iTHttou of of faw, the passing of which is conditional upon their sanction. 

<ronvi;janc<»fi. 22 . In this particular opinion, however, the majority of the Council do not 

agree. 

2 ;j. I am therefore desired to submit the draft Act as agreed upon by the mem¬ 
bers of Council, and to request the favour of your communicating at an early 
opporiuijity, his Lonkships sentiments upon it. The proceedings up to the pre¬ 
sent dale, will be forwarded to the Honourable Court by the earliest possible 
opportunity. 

1 have, See. 

(signed) F. J, Ilallidaj/, 

Officiating Sccrctai^ to the Government 
Fort William, 30 December 1842 . of India. 


p i '*, t'OJ. 'S.hU) 
Nr.. .V -J. 


Ni>s. i(» 


(legislative Department.—No. 3 of 1838 .) 

To the Honourable the Court of Directors of the East India Company. 

Monourahlc Sirs, 

Tuf. aflairs of the settlements in the Straits of Malacca, have recently engaged 
much of our aUerititm in the gi ueral department, from which the principal re.sults of 
our deliherulions will be reported, in due course, to your Honourable ('ourt. Other 
points coxuiecled with the, aduiiiiislration of those sellleuients, which it has been 
necessary to provide for by h gi.slativc enactment, or by excicutive measures, have 
been, or will he, treated on in our ordinary tlespatches. 

2 . Hut we desire to bring the subject of the papers now submitted, as far as 
they relate 10 flie question of the inuiufenance of the recorder's court, to the 

Lfi-is.Cnir,.! I S(pi. p^|)(^(.ia] ijolice of your Honourable ('ourt, iKrause, wilh reference to the groat 
J <'ps Toits- film esiiiblisliment, and tlie small numbers and general poverty of those who 

are subject to its jurisdiction, and for whom it is kept up at the expense of the peopU* 
of contine ntal India, wt; think it extremely desirable that wc should be furnislied 
wilh autlmiity, under section 4 t 5 of the Ciiarlcr Act, to abolish the recorder's 
court as soon as we art' pnqiared U» make efficient provi^'ion for tiie more econo¬ 
mical administration of justice in the seUlemenN of Prince of M ales' Island, Sin- 
gai)ore, and Malacca. 

3 . W'ti need not n peat hw, the objections to the maintenance of the court 
upon its present footing, wliieh liave b( en expressed in the Mimiti s of the 
Govermw*general, and of Mr. Shakespeiir, cited below^, and vvljich* we en- 
tin‘lv espouse. ^\V have, of com.ve given the arguments of the laic Sir Benja 
min Malkin (whose early death we feel to have been :i serious public mi.>fartune), 
in favour of the ( xisling .system, all fhe attention which the ability and eminent 
moderation with whicli they wtu’c ur!i:^.*d, demanded at onr hands ; hut wo full\ 
concur wilh Mr. Shakespear in considering those argumenls iusuflicient to affect 
onr opinions, as to tho inexpediency and injustice of incurring tho pie.scnt inor- 

dittiite cx})ense for the administration of civil Justice 
to a population not exceeding one-sixth of that of 
one of onr ordinary zillali jurisdictions,’' 

4. W'e solicit, tlicrefore, authority to abolisli the 
recordei’.^ court in tho Straits, and to provide for the 
administration of jastiee in the .settlements in that 
(jiiarter, in tlte manner recommended by Mr. Shake- 
spear, in the passage quoted on the margin, from his 
Minute of the 27 th September last, and supported 
by the (Tovornor-general in liis Minute of ifie 16 th 
ot the following month. 

Wc have, ivc. 

(signed) J, Ross. //. Shakespear. 

W. Mori son, C. //. Cameron. 

Fori William, 12 January *83^- 


Nor do tlio difllriiUii'S of an apjioal ot» tiu' 

refold lit tin? Suprotne ('oiirt lU (^ilrutta, fnim tlic locid 
CouiU, in all civil cu'ii t* oC in:i;;nitiido, siiuilar to iho 
appeal IVoiu llit SiipK'oto (’iuiit ilsolf' lo tin' 
Council, picsonl lla msclvcs U) »m inind as ut all insu- 
peroldo; iudciil I can «cc uo inoi\- simple nrranjicmcnt. 
11000 moi'i cooMtoaiit (ocxi.^inu; in'.liluiion*'. M Idle a 
relcrmw Idr roiiiirniation t'f MntiM'rc, ciduT to »he 
conn or tolbo (dtNi rnnaotl, iis in cuve^ (»1 court mailial. 
iidglu I'o made in criminal t a»c» in wldcti the sentence 
•'xcoi‘*U‘d 14 MMiis impi jscmincat, all oilier civsci dcyoiul 
the compoicncy i)l dn inu«istruic to dt cidc, to be ids- 
posed ol by u cpiai tor Hc^>i 1 on 31 and u jury.’ 


* Mivule of CIovernor«g(‘UDial. dated <> February 1837.^ 
i;xlincl pariij^raphs 404 to 4i»i, 423 to 437, and 43;) to 456. 
Miiuile by Mr. Slmkespcar, dated 117 September 1837. 
Minute by the Governor-general, dated iG October 1837. 
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R«eori)«>r*fi Coijiflll 
Ref istnition i)f 

(Legislative Department.—No. 15 of 1839 .) conveytmcw. 

To the Honourable the Court of Directors of the East India Company. 

Honourable Sirs, 

We have the honour to reply to your Honouniblc Court s despatch, dated the 
i^th of February 1839 (Legislative Department, No. 2 .) 

2 , With reference to those parts of the despatch, and of the pajwrs which 
accompanied it, that relate to the transportation of European convicts, wc have 
the honour to solicit that y<mr Uunonrable Court will take measures for procuring 
an Order in Council* under the d (leo. 4 , c. 69 , s, 4 » authorising each of the local 
governments of this country to appoint the places to which persons sentenced to 
transportation by the Indian courts may be sent. This provision will of course 
apply only in the case of P'uropean convicts. The statute in (jiieslion appears 
to nave been overlooked, for no Onler in Council under it has ever been received, 
as we believe, by any Indian government. 

3 , We have, in obedience to the orders contained in this despatch, referred the 
question of the abolition of the recorder’s court in the Straits to the Indian Law 
Commission. 

4 , A copy of a Minute by our colleague, Mr. A mos, on the [loints noticed Login.C'ons.a 4 June 

in the opinions of counsel, which accompanied your despatch, is Ibrwardod 57* 

herewith. 

We have, &c. 

(.signed) 7*. (\ Jiohertsoti. 

Fort William, 24 June 1839 . fr. 

/f\ Ciisemcnt* 

A. 


(lAigislative Department.—No. 32 of 1842 .) 

To the Honourable tlie Court of Directors of the JCast India Company. 

Honourable Sirs, 

W'lTH reference to our despatch, No. 10 , dated the 6 tl) May lust, we have the 
honour to forward to you printed copies of the Law* Coininissioiieib' I{ef>ort, dated 
the 8 th February lash un tlie subject of abolishing the recorder’s court in ll)C 
Straits settlements, and the draft Act pic|)areil by ihtm for amending llie judica¬ 
ture of those settlcineuli), 

• 2 . We also beg to enclose copie.s of the Minutc.s recorded by the members of 
this Board on the receipt of the (.’ommissioners' draft of Aet, of jiapers since 
received from the authorities in the Straits, and of Minutes recorded in coiibcqucaeo 
by Messrs, An»os and Prinsep. 

3 . The paper marked No. 34 in the packet is the draft Act, as .settled by us 
after full discussion of the recommendations of the Law (jommi.ssionerK and of the 
Straits authorities, and of such alterations in them as it appeared to us individually 
to require. 

4 . Awwe of^your Honourable Court’s wishes for the early completion of the 

measure,'^our md Mrii ATTres"trer<r 6 r^Tnioa thtrt the tfiraft sliould be at 

pubfisbeef, as haviii^cch read Tor Ihe fifsfimie. Sir Casement and 

Mr. Prinsep thought rather that 

general before publication, as it goes to alter a draft Act, which, with his Lord¬ 
ship’s concurrence, was at first called for from the Law Commissioners. 

5 . We have ado[)ted this latter course, and the papers arc now under trans¬ 
mission to the Governor-general, to whom wc have also submitted the qm -sdon 
raised by our colleague, Sir. Prinsep, whether it would be proper to publish the 
draft without previously submittiag it for the sanction of your Honourable Court. 

300 . M M 4 We 


ai Apr. 
1 No 9 . 18 U)U1» 
Lc^iK.CoiiK. 17 Judo 
1842. Nos. •i to 8. 
LfgiH.t 'oiis.'22july^ 
1842, No. i;}. 
Lf'fcfis, Cons. 2 
1842, No. i'Al 
l.t^iw.CoiiH. 3ol)e<;. 
11B42, No*». 3 to 30. 

1 



270 


special.beMr^^ of 

Kecaidcr'sCourt ; We do iiot consider that any further expression of your Honourable Courts 
Uegtstrution of sentiments than w hat your Honourable Court ha^ already commanicated is 
Conveyance*, necessary. 

We have, &c. 

(signed) JV. ty. Bird ., 
Fort William, 30 December 1842 . Wm. Casement. 

A, Amos. 

H. T. Prbmp. 


Extract from a DESPATCH from the Honourable the Court of Dtreefcom, in 
the Legislative Department, No. 2 (19 February) of 1839 . 

Para. 2 . The first of these quesiione is thus stated: Whether the Legislative 
(Council of India has the power of enacting a law or regulation for the abolition of 
the recorder s court of Prince of Wales* Island, Singapore, and Malacca, as it now 
exists under the charter of justice before alluded to, and to make other regulations 
for the administration of justice in those settlements in lieu thereof?'* 

3 . You will perceive that counsel arc of opinion that the Legislative Council 
of India have the power of abolishing the recorder’s court of Prince of Wales* 
Island, Singapore, and Malacca, and of making other regulations for the adminis¬ 
tration o<’ ordinary justice in lieu thereof, the sanction of the Court of Directors 
and Hoard of Commissioners for the Affairs of India having been previously 
obtained for the exercise of that authority. We desire that you will immediately 
refer the question for the consideration of the Laiv Commissioners; and if after 
receiving their report, and giving due notice, so that the community of tliose set- 
tleineins may offer any objections to the plan, you shall still be of opinion that it 
is advisable to abolish the recorder's court, we hereby convey to you the necessary 
sanction. Von will give us the earliest practicable notice of the tribunal to 
substituted for the recorder’s court, so that, if necessary, application may be made 
to the Crown for vesting it with Admiralty jurisdiction. 


Extract from CASE, and OPINION, enclosed in Court’s Despatch, No. 2 , 
of 1839 , 1-egislative Department. 

, ist. Whether the Legislative Council of India has the power of enacting a law 

'> or regulation for the abolition of the recorder’s court of Prince of Wales’island, 

' Singapore, and Malacca, ns it now* exists under the charter of justice before alluded 

to, and to make other regulations for the administration of justice in those settle¬ 
ments in lieu thereof? 

a iS: 4 Will, 4 , We are of opinion, that with the previous sanction of the Court of I>irectors, 

c. Hj, 5 . 4 O. jjpd of course that of the India Hoard, the Legislative Council of India has the 
power of enacting a law or regulation for the abolition of the recorder’s court of 
Prince of Wales’i^and, Singapore, and Malacca, as it now exists under Ibe charter 
of justice referred to, and to make other regulations for the admiuistratioii of 
ordinaly justice in lieu thereof. It will deserve consideration, however, whether 
such abolition might not involve llie abrogation of the late Admiralty Jurisdiction 
in cases of piracy, conferred by the Crown upon the court of Prince of Wales’ 
Island, &r,; yid it is not clear that the Le ^islaUve Coimeil of has the 

power to re-enact and annex to a new court me same noners and authorities given 
i>y the thrown to an existing ana s pecificct court. 

(signed) Cemphdl. 

R. M. Ro\fc. 

B. SpofMe. 

James JVigram. 
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lliDlAli LAW 

(Lcgidfttive Departmeot-^No. 3of 184a.) 

Oar Govemor-iGenetBl of lodw in Council. 

I. )v our de^toh in this department, under date the 19th Fehniai^ (No. a) 
1839. we granted to you oor sancticm for abolishing the recorder’s court at Prince 
of Wales’ Islfind, without which, under section 46 of 3 & 4 Will. 4, c. 85, it is 
not lawful for you to adopt that measure. We also desired that the question as 
to the propriety of abolishing that court might immediately be referred for the 
consideration of the Law Commissioners, and that due notice of any law for the 
purpose mi^t be ^ven to the eommuni^ the three settlements over which the 
court exercises jurisdiction. 

а. We are not apprised what ste{w have been taken in pursuance of these 
instructions; but our attention has since been forcibly drawn to the representa- 
tioDS regarding the recorder’s court contained in Lord Auckland’s Minute, under 
date the ptli of February 1837. 

3. In that Minute the charge “ necessarily dependent on the present form" of 
the recorder's court is stated to amount to .... /{«. | 1,33,620 
And other judicial charges, exclusive of police, to ... Rg, 91.731 

Making a Total of - R«. 2,l5,;;5i 

While the population of the settlements amounts only to 184,912 souls, of whom 
there are not 500 Europeans, and the revenue to Rs. 5,23,266, This charge 
seems as disproportionate to the wants of the community as to the resources of 
the government. If it were otherwise ne conceive that it should he met by the 
imposition of a duty on the trade of the settlements for whose bcnclU it is incurred, 
rather than by tiirowing the burden on the revenues of India. 

4. The scheme which had been submitted for Lord Auckland’s consideration, 
and which he observes “ might l>e explained totlic Honourable Court as one that 
might possibly with advantage he substituted for the present inefficient and costly 
system," is in substance as follows: that there should be one magistrate and 
assistant at each of the three settlements, exercising botli civil and criminal 
jurisdiction; that there sliould he one resident for the throe settlements, with 
appellate jurisdiction from the magistrates’ courts, and holding his court ut each 
settlement alternately, and that the resident should be authorised to reserve sucli 
civil or criminal cases as be might think proper for trial before one of the judges 
of the Supreme Court of Calcutta or Madras, who should once a year, or onencr, 
make a circuit of the three settleiiients. 

5. The suggestion with regard to the magistrates and residents’ courts (if on 
consideration deemed advisable) appears to us calculated to effect the requisite 
reduc^on of expense, and to be ea&y of execution, lint the proposed deputation 
of a judge of one of the supreme courts seems liable to some objections, which we 
should wish you to weigh beforehand. To depute a judge once a year or oftencr 
from one of tlie Indian presidencies to the Straits would occupy the chief part of 
his time, and would mue his salary, and eventu^ly his pension properly charge¬ 
able, at least in the same proportion, to the Eastern settlements: with the 
additional charts for the circuits, the arrangement, therefore, would not be 
ecooouiicaJ. Tne ex(.ieo8e attending it would also be disproportionate to the small 
number of cases, cither civil or crimina], likely jtp he Reserved Ibi; trial by the 
judge on ctreuit; amJ considering that'^q'law as lyell as the system of judicature 
would differ from those witnwhlra the judge was usually conversant, it nmy be 
doubted whether the operation of the ariin'gdffi'dht wouldprnve'satlsfliCtof'y, eifhef 
to the mind of the judge Or the public interests. Moreover, unless the Services 
of the judge admit of being altogether dispensed w ith in the court to wtiich he 
belongs, it seems unquestionable that his absence for protracted periods could 
hardly fail to lead to much inconvenience and cmharrassiuent 

б. We wish you to take juto Consideration, whedier after the abolition of the 
recorder’s court, and the completion of the new arrangements consequent thereupon, 
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! tlic advantage« of the proposed circuit ojight not in a great measure be attained 
without being liable to the objections which we have adverted to, if an appeal or 
reference were authorised from the resident to the Supreme Courts or to one oi‘ 
the judges, in any ease j||[l which ulterior jurisdiction might be deemed advisable. 

7. We are llte more disposed to believe that an appeal or reference of this 
nature would prove an adequate and satisfactory arrangement from what is stated 
in Lord Auckland’s Minute* Mr. Bonham/’ he observes, “ shows that from 
October 1SI4 to February 1833, a period of eight years and fouV months, 
settlements Imve bad the Ixjnefit of a recorder's presence for only two years. 
During four years and six months of that time the court was open without a 
recorder, and the lay judges performed tlie whole judicial business, without the 
assistance in any way of a professional judge, or any appeal to one. During the 
remainder of the above period, viz. 1 year and 10 months, the court was shut 
altogether, under what appears to have been a misconception of the effect^of the 
abolition of tlie late government; but had i\o sncii misconception occurred, the 
lay judges w ould have done the vvholc business for these 22 months also, for there 
was no recorder present. Thus the certain presence of a professional judge once a 
year will really be more limn any one settlement has imd under the pre.sent system. 
If a power of reference to Calcutta on special cases be given upon the consent of 
both parties, to whicli I cun see no objection, still greater facilitieK to die dispatch 
of business will exi^t.” 


8. With reference, therefore, to the recorder’s court, the various considerations 
set out in the Minute of Ix^rd Auckland render it desirable that you should take 
into your consideration tlic pro[)riety of its immediate abolition; and on the re* 
construction of the judicial system, by wiiich it is to be replaced, the chief f>oints 
which ap|)ear to us to be necessary to hold in view are to provide for the ordinary 
adininistialiofi ofjnsticr, in the language best understood by the gi’cat majority 
of the iiihabitniits, the diminution of the excessive charge at which justice is now 
administered, an<l to some extent a rnodilicatioii in practice, evidently contemplarwl 
hy tlic charter of the lingli.sli law when applied to Asiatics. But we tio not think 
it necessary that the alK>lilion of the court should he postponed until you imve been 
able to form a new code of laws for the varied population inhabiting the three 
settlements. 


Wo are, &c 

(signed) (korge LifuiU 

J. Ltishington, 
P. Viim Aamru'. 

C. MiUs. ' 

J. Petty Muspratt, 

IL Sh<mli. 

lt\ 11. C. Plowilau 


IP. yoiwg. 

John Cotton, 
llcnri/ Alexander. 
M. T. Unulh, 

1\ Wardtn. 
Archibald llobtrlmh 


London, 2 March tS.j2. 
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ESTABUSHING A CCWllT OF SUBORDINATE 
JURISDICTION IN CALCUTTA. 


(No. .$4.) 

From it JD. MajtgkSf Esq. Secretar}' to the Government of Beneal^ to 

W. IL Maawgktertj Esq. Secretary to the Government of Indta,^ Judicial 
Def»artmcnt* 

Sir, 

WiTjrreference to the niuvoxcd paraijrrafdi of a despatch from the Honourable 
the Court of Directors, dated the 27th December 1%S33, No. 13, I am directed by 
the Honourable the Governor of liengal to forward to you, for tlie piupose of 
being kid before the Governor-general of India in Coiuicib for considemtion and 
orders, the undermentioned documents; viz. 

Copy of u Letter addressed t<i the OtBcialing Secretary to llie Government FoK 
St. Geprgc, dated the loth November 1834. 

ietier from the Chief Secretary to Government of Fort St. George, dated the 3d April 
with its Enciosureii. 

Leiter to the Commissioners of the Court of Kequesu at this Presidency, dated ilie 
^8lh April 1835. 

Letter from the CommisBioiiers of the ('ourt of Requests, dated the 15th May 183^. 

Letter to the Chief Secretary to the Government of F(»rl St. George, dated the ipth 
May 1835, 

Letter horn the Cliicf Secretary to the (rovernineiit of Fr»rt Si. George m reply, dated 
the 11th June 1835, with an Em-k>sure. 

Leiter to tlic Commissioners of the Court of Requests, dated the 3i>lh Jane 183/^, 

Lf-tlui fiom the Seeretnry to the Goveminent of Fort St. George, dated the list August 
*830, with iiH Enclosures. 

LflU'i to the Corniuis^ioiiers <il ihc (yOuii of Requests, dated the li'id September 1835. 

Letter from the Conimi&sioncrs of the Court of Uequesils, dated the j.',th Septcinher 
183/;. with its Enclo.>^ureB. 

Letter from the Conmiissiutiers of the Court of ItequcNU, dated the Oili OctoVjcr i83(>. 

l^elitn 10 the Commissioners o( the Court of Requests, dated llie tX/th October 1835. 

Lf'iter from the CoEntniKKioiierH of die Court of Requests, dated the i^llt instant, witli 
its Enciosure. 

2, You arc requei^ted to return the original enclosure.K wlien no longer required. 

1 havc> &c. 

Fort William, (signed) J{. D, Mangles^ 

29 December 1835. Secretary to the (iov‘ of liengal 


(No. 7 .) 

From W. //. Mdcnaghteu, Esq. Secretary to the Government of Indiay to 
U. D. M(nigks, Esq. Secretary to the Government of Bengal 

Sir, 

With reference to your letter, No. 54, of the 29th iilt. with enclosures, on the 
subject of the revision of tbe present system of the court of requests, 1 am 
desired to suggest that the Honourable^tbe Governor may be pleased to refer to 
the Commissioiieni for their opinion whether tlie scale of fees as specified in tiic 
subjoined Memorandum fcorrespooding more nearly with chat prescribed in Regu< 
latiou X. of 1829) would not preferabk to the scale submitted by them in the 
enclosure of their communicattou to your address, dated the I4!tlj ult., and if not, 
to state their objections, for tlie information of tlie Supreme Government i 
# I have, &c. 

Council Chamber, (signed) fV, //. M^mghtmj 

18 January 1836. Secretary to the G(m^ of India. 
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No. 4. 
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i^ftgis. Cons* Minute by the Honourable T. B* Macaulay^ Esq.»dated the 1st February i8'?6. 

I February 183G. ^ ^ j st 

Wo* In looking llirough the papers relating to the court of requests at Calcutta^ it 

has occurred to me that it would be desirable to refer tliese papers to the Law 
Couimi.ssion without delay. The Commissioners should be requested to take into 
their immediate consideration the whole system of the court of requests, its com¬ 
position, the extent of its jurisdiction, as respects both the amount and the nature 
of claimsi its mode of procedure, its clmrgcs, and the way in wiiich Uiose charges 
arc met. 

It is my firm conviction that wc may, witijout laying any additional burden on 
the State, provide Calcutta with a most efficient tribunal, competent to dispose of 
all the less important and intricate civil cases. 

'I his, however, is only a small part of the benefit which I anticipate from a 
revision of the system of the court of requests. We may w ith great advantage 
make trial in this <‘ourt of several important reforms, before we introduce them iti 
the niofussil. An apprehension is often expressed by persons whose opinion is 
entitled to great weight, that principles of jurisprudence which theoretically arc 
unobjectionable, may in practice be found to produce pernicious results; w-e can 
never bring this important question to the test with so much care and so little risk 
as by trying the experiment in a court for the recovery of small debts at the seal 
of government. A bad system may go on long in a remote zillah without 
I attracting much attention ; but evils which are daily felt by every shopkeeper in 

('alrutta must very soon be brought to our knowledge. The court will sit almost 
under our own eyes ; we shall read its proceedings in the newspapers; we shall 
very soon be plied hard with petitions if its machinery does not give satisfaction 5 
we shall be able to correct our errors here, and we shall avoid falling into the same 
errors elsewhere. If, on the other hand, we find, as I have little doubt that v^e 
nIiqII, that the theory now generally held by the most enlightened European jurists 
is confirmed by experience, wc shall proceed with greater confidence, and with the 
approbation of the public, to introduce throughout our empire a rational, clieap^ 
and speedy system of procedure. 

(signed) T, B. Macauh^. 


Cuns. MtNUTE of tlie Governor General and Members. 

February iSjG. 

J CONCUR in the proposition for sending the papers connected with the court of 
requests to the Law Commission for the purpose stated in the first paragraph of 
Mr. Macaulay’s Minute, the other points adverted to in the Minute beiug of course 
open to future discussion when the draft of the law shall be received from the Law 
Commission. 

, (signed) ^ C. T. Metcalfe. H. Shakespear, 

Fort William, H. Fane. C. T. Robertmt. 

1 February 1836, W.Morison. ' 



INIJIAN LAW COI(lilISill0#fellS. a7,'5 


I (No. 26.) 

From W. H. Maau^luai, E«q. Secretary to the Government oC India, to 
F. Mitktt, En. Secretary to the Indian Law Commumon. 

Sir, 

1 am directed by the Honourable the Governor*general of India in Council, to 
transmit to you, ror submisson.to the Indian Law Commissioners, the several 
^pers spedned on tte marf^n,* in original, connected widi the court of requests, and 
^ request that the Commission will take into their immudtatc consideration the whole 
system of the court of requests, its composition, Uie extent of its jurisdiction, as 
respects both the amount and the nature of claims, its mode of pniceduro, its 
charges, and the way in which those charges are met. 

You are requested to return the original papei’s when tliey are no longpr 
required.' 

I have, &c. 

CouDctl Chamber, (signed) W. H. Macnaghkn^ 

1 February 1836. Secretary to the Govomincnl of India. 
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(No. 376.) 

From R. D, Mangles^ Eaq. Secretary to ihc Clovernmcnt of Bengal, to t-eub. 

fV. TI, Macnaghten^ Esq. Secretary to the Government of India. * 7 

Sir, 

With reference to your letter, No. 7, of the i Stii ultimo, aiui its enclosure, 1 JutJlcml Dep. 
am directed by the Honourable the Governor of Bengal to forward to you, for th<3 
purpose of being laid before the Governor-General of India in (>)uDcih the accom¬ 
panying copy of a letter from the Commissioners of the court of requests, dated 
the 17th instant. 

I have, &c. 

Fort William, (signed) /{. D. Mangk.% 

23 February 1836. Sccre^ry to the Government of Bengal. 


From the Commissioners of the Court of Requests, Calcutta, to /I. D. Mangles^ Esq. Cuiw. 

Secretary to the Government of Bengal, Judicial Department. 7 

Sir, p 

). In reply to your letter of the 20th ultimo, we beg to state, that the scale of foes * 

in the memorandum subjoined to Mr. Macnaghieifs letter i.s preferable to that 
submitted by us, inasmuch as it is more simple ; hut tbat^ on the other handi il 
is open to the objection, that the costs under it w ould bear n much lc.ss even pro* 
portion to the sums sued for. llius, for example, when the sum in dispute amounts 
to a fraction more than 100 rupees, the suitors would have to pay as much as if 
it amounted to 300 rupees. 

2. The total amount of costs levied under it would, as nearly as wc can ascer- 

tain. 


• Copy of Letter from the Secretary the Uovemnicnt of Ben^l, Judicial Department, No. 54, 
dated the 99th December 1835. 

Ditto - - ditto • • to the Secretary to Cfovcrnmeiu of Fort St. Oeorge, 

dated 10th November 1834. 

Original ditto from the Chief Secretary to (Government of Fort St. George, dated 3d April 183^^, 
with Eocloaure^. 

Ditto to the Ounroiieioiieni of the Coon cd Eequoata of Fort William, dated 98th April 183/;, 

Ditto - - ditto - - ditto « - dated 1.3th May 1835. 

Ditto to ibe Chief Secretaiy to Government of Fort Bt. George, doted ic>tti May 1835. 

Ditto - from ditto - in reply, dated 11 Ui June 1835, witli Kncloauie. 

Ditto to ibo Commimoom of the Court of llequeste, dated 3mh June 1833. 

Ditto from Secretory to OovemcDeiitt of Fort St. George, dated cial Auguat 1833, witii 
EwrkNnuca. 

Ditto to CommiiiionerH of the Court of Requeats, dated 29 d Septcniljcr 1833. 

Ditto - from ditto - ditto ‘ ^ dated 95U1 September 1835, with Etidovurefi. 

Ditto - from ditto ditto - dated fkh October 1835. * 

DUIo « to ditto • ditto - dated 27th October 

Ditto . from ditto - ditto - dated I4tb December 1835, with Endottoc. 
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tain, be about equal to that realised under the present table of fees, and wtmid be 
about onc-.sixth less than what would be levied under the scale .propased by us. 

We have, &c- 

(signed) W, MrUstzike, 


Court of Requests, 
17 February 183b. 


J. W. McLeod, 

W, Dohbt, 

Commiasioners. 


Judicial Department, 
a3 Feb. 1836. 




(A ti’ue copy.) 



It. D. MangkSy 

to the Governmenl of Bengal. 


(No. 4().) f 

From JV. IL Maaiughten^ Esq. Secretary to the Government of India, to F. 

E.sq. Secretary to tlic Indian Law Commissioners, 

Sir, 

1 \ continuation of iny letter, No. 26, dated the i.st ultimo, I am directed by 
the Itight honourable the (lovernor-gcncral of India in Couiicil, to transmit to you, 
for tlie consideration of the Indian Law Comrnis.sioners, the accompanying copy 
of a correspondence, noted on tlie margin, on the subject of the scale of fees sug¬ 
gested to be levied in future on suits coming before the court of requests for the 
rei'ovcry of small debts. 

I have, &c. 

(signed) W. M. Macnaghlen^ 

Council Cliamber, Secretary to the Government of India. 

7 March 


(No. 1 j.) 

I'Voin l\ Millvtt, Es(|. Secretary to the Indian Law Commissioners, to //. 

Macmighlm^ Fsq. Secretary to the (iovcMumcnt of India. 

Tul revision (^f the whole system ot the court ol reqiie.sts having been rcleiTcd 
to the Indian Law (commissioners, by your letter, No. 26, of the ist February 
last, the C()mmis.sioners have, in pursuance of those instructions, been engaged in 
preparing the draft of an Act for rt'inodelling the constitution, jurisdiction, and 
j)ractice of that Court. 

2. In the performance ot this duty important reforrn.s have r)ccurrcd to the Coui- 
missioiuTs, all’ecting to a considerable extent the jurisdiction of hi.s Majesty’s 
Supreme (^)uit of Judicature, and imposing at the same time new duties on its 
judges. The Commissioners are now desirou.s to communicate with the judges 
for the purpose oi‘ niuturing those reforms, and think that, under the circum- 
stances, it would be mon' advantageous that they sbouid do so by the special 
direction of government, of which direction an intimation might be given by 
government to the judges, than by addressing tlicrnselves directly to those autho¬ 
rities. I have thereibre been directed to request that you will submit this sugges> 
tion to the consideration of the Kight honourable the Governor-general erf India 
in (Council. 

I have, &c. 

Indian Law- (Commission, (signed) F. Milkti, 

3 June 1836. Secretary. 


(No. 162.) 

From the Government of Indio, to the Honourable the Judges of the Supreme 

Court of Port William, 

Honourable Sirs, v ^ 

We have received a communication from the Indian Law Commissioners, to the 
eftect, that tljey are exceedingly desirous to obtain the benefit of your aid in 

maturing 



maturing a plan for remodelling the constitution, junadictton, and practice of the 
^court of r^uests. ,, ^ 

. 2« Sensible as we are of the advantage of your viitoaUe advice in all matters 
connected with legislation, we have not hesitated to direct Uie Law Commissioners 
to apply to you, not only on the present occasion, but whenever they may stand in 
need of your assistance, feeling assured that it must be gratifying to you to make 
your knowledge and experience conducive to the success of the important labours 
in which the Commissioners are engaged. Slmuld there be any particular channel 
'liSirough wbkl) you would prefer that the Law Commissioners should address you^ 
we request that you will do us the favour to let us know, in order that, as regardt 
this point, the Commissioners may be duly apprized of your wishes* 

We have, &c. 

(signed) Auckland. IV. Murimn, 

Council Chamber, Fane. //? Shakespear. 

13 June 1836* A. Ross. T. B. Macaulay. 


(No. 165.) 

From W. H. Maimaghten^ Esq. Secretary to the Government of India, to F. MUkil, 
Esq, Secretary to the Indian Law Commission. 

Sir, 

1 AM directed by the Right honourable the Guvcrnor*genoral of India in 
Council, to acknowledge the receipt of your letter, dated the 3d instant, and in 
reply to forward to you, to be laid before the Indian Law Commisstoiiers for their 
information and guidance, copy of a communication this day addressed by his 
1 x>rdship in Council to the judges of tlic Supreme Court of Fort William. 

1 have, Ikc. 

Council Chamber, (signed) /V. U. Afncmgkkn^ 

13 June 1836. Secretary to the (roveniment of India. 


From the Honourable Judges of the Supreme Court of Fort William, to the Right 
Honourable the Governor-general of India in Council. 

Right Hon. Lord and lion. Sirs, 

We have the honour to acknowledge the receipt of your letter, dated the i;jtli 
of June, communicating to us the wish of tlie Indian I.aw CornuiUsioners that we 
should aid in maturing a plan for remodelling the constitution, jurisdiction, and 
practice of the court of requests, and stating that the Right lionouruble the 
Governor-general in Council has directed the Ijciw CominissioneiK to apply to 
US, not only on this occasion, but whenever they might stand in need of our 
assistance. 

In reply to this communication, we have only to express our willingness to give 
every assistance in our power to the Law Commissioners in their maturing a plan 
for remodelling the court of requests, and our readiness on all other occasions on 
which the Law Commissioners may desire to consult us, to give, as far as we are 
able, our aid in furtherance of the important labours on which the Commissioners 
are engaged. 

There is no particular channel through which we should prefer to be addressed 
by the Indian Latv Coromissioners; we are ready to put ourselves in communi¬ 
cation with the CommiBsiooers in the way that may be best suited to the free 
communication of our opinioas on the important subjects to which our attention 
may be called. 

We have, &c. 

^ (signed) & Ryan. 

Court House, 21 Jtioe 1836. A GrajU. 

B. H. Malkin. 
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(No. rSj.) 

From H. Macnaghten, Esq. Secreuuy to die Government of India, to'jP. Mitktt* 
Esq. Secretary to the Indian Law ComonisBiotiets. 


Sir, . 

In continuation of my letter, No. 165, dated the 13th oltinio, I am diraeted by 
the Right honourable the Governor-genenU of India in Conncil, to forward to you,., 
to be laid before the Indian Law Commusioners for their information, copy of iP 
communication, dated the aist of tlie same month, received from the jndgaof the 
Supreme Court of the presidency of Fort William, in Bengal. 

I have. See. 

Council Chamber, (signed) W. H. Macnaghten, 

4 July 1836. Secretary to the Government of India. 


(No. 975 of 1836.) 

I c ik Con» Acting Secretary to Government of Bombay, to the 

18 July Secretary to the Government of India, in the Legislative Department, Fort 

No. 4.’ William. 

Sir, 

Judicial Dep. I AM directed by the Right honourable the Governor in Council, to tran-s- 
mit to you, for the consideration of the Right honourable the Governor-general of 
India in Council, the accompanying copy of a letter from the senior magistrate 
of police, dated 8tli April last, suggesting the passing of an Act, giving eficct 
under this presidency to the Act of Parliament passed on the 30tb July 1835, 
entitled, “ An Act to amend and consolidate the Laws relative to the Merchant 
Seamen of the United Kingdom, and for forming and maintaining a Register of 
all the Men engaged in that Service,” with the opinion of the acting advocate- 
general, and to state, fur the information of his Lordship in Council, that although 
this government consider the measures of the kind suggested by Mr. W’ardcn 
advisable, this government have not deemed it necessary to sut^pit the draft of 
an Act, ticcause the subject applying to the whole of India, it will no doubt 
engage the attention of the Governor-general, as a general question, should his 
Lordship lie pleased to concur in tlie views 'taken by this government regarding it. 

1 have, &c. 

Bombay Castle, (signed) H. S. Townsend, 

3 June 1836. Acting Secretary to Government. 


I*rf;if=. Cons. 
18 July i 8,3(). 
Ni»’. 5. 
iMU'fosurc. 


(No. 137 of 1836.) 

From John Warden, Esq. sSenior Magistrate of Police, Bombay, to the Secretary to 
(iovernnient, Judicial Department. 

Sir, 

The Act of Parliament of which the accompanying is copy, entitled *• An Act 
to amend and consolidate the Laws relative to the Merchant Seamen of the United 
Kingdom, and for forming and maintaining a Register of all the Men engaged in 
that Service/' was lately brought to my notice by Captain Hopkins, commander of 
he Buckinghamshire. It has had eiTcct from the 31st day of July last, and . if, as t 
believe, it bo in force not only in India, but iu every part of the world where a British 
merchant ship may be found to be subjected to its,provisions, and there are two 
resiiectable British merchants to enforce them, 1 beg leave to suggest lo the 
Right honourable the Governor in Council that 50 copies be forthwith printed for. 
the use oi* this, the collectors and master attendants* departments, and of others 
whom it may concern. 

2. But if it should be said not to liavc effect here, 1 ^hink the government 
of India should be solicited to pass an Act giving it the sanction ot law at this 
presidency. 

3. In the 47111 paragraph of my Report to the Lawt Commission, I stated my 
belief *Uhal Uiere is no cl^ of people who require more protection from tyranny 
and injustice than sailors, ‘’and I am gratified to find that opinion so soon justified by 



INJDllAK lA.# in 

4; 

the passing of an Act of Parliament ** to give seamen all due encoucagcipeDt and 
protection/^ * ^ ofSttlMudia^ 

,4* in the same Rep<^.l . stated that I was left to perform my ** duty towards 
seamen without the gui^oco of a siorie Regulation, and that the gmimal com- ■- ■^.. - 
plaints were that they were disrespectful, broke their liberty, refused to return to tbeir 
ships, &c. &c.and the goTemment will observe that tliis Act of Parliament 
gives me autbc^ity to act mejently in all these matters, and at the same time to 
protect seamen wrong, and to recover their wages for them in a summary 
inode without their having recourse to the Supreme Court,' the slour and formal 
proceedir^ of which render it quite useless to sailors whose ships are about to sail, 
and which is just the time when disputes arise between commanders and seamen. 

I have, &c. 

Bombay Police Office, (signed) John 

8 April 183th Senior Magistrate of Police. 


(No. 19 of 1836.) 


From N. Itoper^ Esq. Acting Advocate-gtnioml, to /, P. H^illoughhy, Esq. 

Secretary to Government. 

Sir, 


1 HAVE had the honour to receive your letter of the 28th ult., requesting my 
opinion as to tlie applicability to British India of the 5 & 6 Will. 4, c. 19, eiilitled, 
** An Act to amend and consolidate the Laws relating to the Merchant Seamen of 
the United Kingdom, and for forming and maintaining a Register of all Men 
engaged in that Service/’ 

The statute appears to me to have been drawn up in a very loose manner, and 

1 am unable to give a decided or satisfactory opinion with respect to it. ludeedt 
your inquiry is so general, that in order to give an adequate answer, it might, 
perhaps, become necessary to comment at great length u|>oiiOBch of the 5.^ sec'tiotis 
in the Act. 

The powers given by several clauses in the statute to one or more justice or 
justices of tlie })eacc in any part of his Majegfy’s dominions, and the powers given 
by the ;>ist section to collectors or other chief officers of the customs at tlie several 
ports of tlic United Kingdom, and of the British possessions abroad, unquestionably 
are conferred on justices of the peace, collectors, and chief officers of custom res¬ 
pectively in British India. 

1 incline to think that vessels belonging to Bombay, or registered there, and tlie 
crews of such vessels, arc not within the second section of the statute, which pro¬ 
vides that written agreements shall be entered into with his senmen by the master 
of any vessel belonging to any subject of his Majesty, of tlie United Kingdom, 
trading to parts beyond the seas, or of any British registered ship of the burthen of 
80 tons or upwards employed in any of the fisheries of the United Kingdom, or in 
trading coastwise, or otherwise. 

The 54th section provides that .the Act shall not extend to any ship registered 
in or belonging to any British colony liaving a legislative asueinldy, or to the crew 
of such ship, while such ship shall be within the precinct of such colony. India, 
.strictly speaking, is not a British colony and lias not a legislaiive assembly ; but 
the Supreme Government of India can now make laws, and therefore, and as the 

2 Geo- 2, c. 36, the 2 Geo. 3, c. 31, and the 31 Geo. 3, c. 39, did not apply to 
vessels belonging to or registered in any port in India, or to the crews of such 
vessels, I conclude the late Act was not intended to affect such vessels or crews. 
Besides, though heavy penalties are imposed by the Act, it would seetii that no 
means of recovering in India any greater penalty than 20/. is provided by the 
53d section. 

'file register-office for seamen is clearly to be established at the port of London 
only, and it is unnecessary to establish any such register-office in India. 


1 have, 


Bombay, 4 May 1836. 
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(signed) If. Boper, 

Acting AdvocatC'general. 

(True copiei.) 

(signed) H. S, Toamtendr 

Acting Secretary to Government. 
O o 
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(No. tgi.) 

From H\ H- Macna^hten^ Esq. Secreta^ to the Government of India, to 
F. Milkti, L»q. Secretary to the tndian Law Coiniiii8sioners« 

Sir, 

I AM directed by the Right honourable the Governor-genera! of India in 
Council to transmit to you, to be laid before the Indian Law Commissioners, for 
their consideration, the accompanying copies of a letter from the acting secretary 
to the government of Bombay, dated the 3d ultimo, and of its enclosures, on the 
subject of passing an Act tor giving efiect under like presidency of Bombay to 
the Act of Parliament oi’the 30th July 1835, relative to merchant seamen. 

2. It has occurred to his Lordship in Council that it would be expedient to 
confer upon the commissioners of tlic petty court so much of the power as is 
given to justices of the peace in England as relates to the recovery of wages due 
to seamen while in the port of Calcutta, and the Law Commissioners are requested 
to insert provisions to tliis ofl'cet in any new enactment that may be forthcoming 
having reference to the petty court. Tiie other brunches of river juristliction 
referred to would hcein to belong to llie bench of magistrates, but it is requested 
that the whole subject may engage the early attention of the Law Commissioners. 

I have, &c. 

C'ouncil Chamber, (signed) fF. //. Macnaghteth 

18 July 1 iS 36. Secretary to Government of India. 


(No. 3074 of Gem ral Depurtiueni.) 

From W, S, Boj/d^ Fsij. Acting Secretary to llie (jiovernmont of Bcrnib^S to 
//. y\ Prinstpy lvs(|. Secretary to the (Government of India. 

Sir, 

I am (lircctcd by llio llonourafilc the Governor in C'oiincil lo transmit to you, 
for the purpose^ of being laid before the Honourable tlie President in (.'ouncij, 
copies of the docnmenls noted in the inaigin, relative to an application for an 
ollice or office rent, prelen*ed liy the elcrk to the court for liic trial of small causes. 

•j. Hitherto this njipointnicnt has b(.<n held in eon junction with that of ma*<l(‘r 
in Cipiily, to whicli latter officer a|)ortmetUs were as.signecl in the t)uilding denn- 
minated the old Hccrctaiiatc/^ which appear to have been .^ufliciout for the esta¬ 
blishments of both ; but the appointments having been recently divi<led between 
two diffierent indiviiluals, their iqiartnunts have been retained by the master in 
equity, and the clerk lo die small caust^s court thns left witliout ony office or 
office rent, tiie latter item of cliargi? having be< n discontinvied in rnnsequeucc ot 
arrangements naide in the year when both offices were transtiTrod to the 

public building above iilItKlecI to. 

3. G'here ttr(‘ now no public iqiartmenls or building available; the Governor in 
Council has therefore deemed it proper to grant llie sum of rui)ees(7;)) seventy-five 
per mensem, as office n nt, to enable the clerk to the court for conducting .small 
can.scs to provide liimsi It with an office. Previous to the transfer of tlie offices 
in qnestion lo a government building, the gentleman who then licld them in con¬ 
junction was allowed (mo) one hundrctl rupees a month; but as thp present 
allowance is for one office only, the (lovornor in tUjuncil deems the sum gi’anted 
sufficient, and trusts that his Honor in (!ouncil will be pleased to approve and 
conrirm the measure, 

1 have, &c. 

Bombay Castle, (signed) S\ lioydj 

i November t8jy. Acting Socrettiry to Government. 


From 7 . \V. Philipps^ Es(|. Prothonotary and Registrar, Bombay, to JV, S'. Boyd^ 

Estj. Secretary to (iovenunent. 

Sir, 

On forwarding the accompanying letter from Mr. C. A. West to your address, 
I have the honour to inform you that it has Ix^en submitted to the Honourable the 
(^liief Justict\ and I am directed by bis Lordship to* state that he recommends it 
to the favourable consideration of government, and the more so, as since the year 

J823 



1823 the duties of tiie clerk of the court for ccmductiag small causes^ which had 
formerly beeu held by a practiaiDs attorney^ Have very cansiderabjiy increased, 
recpiiring a large establishment of purvoes* No office appears to ha^-e been 
originally or at any time assisued to the clerk of the small causes^ and for many 
years past the appoiotmeat has been held in conjunction mth that of limieV 
in equity ; but however efficiently the different qu^iBcaiions for each were com^ 
bined in Mr. Fenwicls tine court deems it expedient, in onliitarv tustaocea* tliat 
the office of master in equity should be held by a barrister, atm that of clerk of 
the small causes by an attorney, 

I have &c. 

Bombay Supreme Court, (signed ) J. W, Philipps^ 

Registrar and Prothonotary's Office, ProlhonoUuy and Registrar* 

29 August 1S39, ^ 


From C. A, Esq. Clerk lo ilje Court for conducting Small Caust?s, to H\ S, 
lioi^d, Esq, Secretary to (iovermneut. 

Sir, 

I HAVE the honour to request you will submit to the Honourable the Governor 
in Council my application for an office for the clerk to the court for the tri \l of 
small causes, to which I was ap|K)intcd by the Honourable the Chief Justice of the 
Supreme Court on the 15th of last month, or that the Hououndde the Governor 
in Council will be pleased to sanction an allowance of 1 rupees per mensem, iti 
addition to my present salary of 100 rupees per mensem. 

The groiuui upon which I make the application is, that ever since the i 6th of 
June iSji, llie IW(» situations of master in equity and clerk of the Hinall causes 
cr)urt luivc been held by uuc aud the same person, and the duties of l)oth situations 
have since that pcriotl been conducted in one and the same office. 

As the ii[)j)ointmeots have now been severed, it is quite>tinp{)}is}l>le that this can 
continue to he the case, and the office occupie<l by Mr. Fenwick, and .subse<|uently 
by Mr. DiivicM, when hohiin;; both situations, is lunv claimed by tlic latter gentle¬ 
man, wlu), as a temporary measure, until the anival of Sir Henry Roper, per- 
niitted to conduct the duties of Ids office in tin*, chambers of iht puisne judge of 
the Supreme Court, in the court-house, on tyliose arrival I shall he without an 
office for myself and cstublisijinent, or a depository fur tlui records of ttie Small 
Ca\ise Court. 

I have, &c. 

Bombay, (signed) C\ A. IKcjf/, 

17 August iSjy, Clerk to the Court for conducting Small Causes, 


(No. 2514 of 1839.—General Department.) 

From fV, S. Bnj/dy Esq. Acting Secretary to Government, General Department, 
Bombay, to the Committee for the Appropriation of Buildings for l*ublic Offices, 

Gentlemen, 

I AM directed by the Honourable the Governor in (Council to refer to you, for 
your opinion and report, the accompanying copies of a letter from the protlmnolary 
and registrar to the Supreme Court of Bombay, dated 29th ultimo, and of its 
enclosure from Mr. C. A. West, applying for an office for ihc clerk to the court 
for conducting small causes, to which aituatioii he bus been apfKiinted. 

I have, &c. 

Bombay Castle, (signed) . S, Boydy 

7 September 1839. Acting Secretory to Govcrumeni. 
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(General Department) 

From MeBfTS. L, R> Reid and T* jyickhuant Bombay^ fo W. E«q. 

Acting Secretary to Government. 

Sir, 

We have the honour to atate, itt reply to your letter, No. 25i4> of the 7 th instant, 
and its enclosure, that there is no unoccupied public building which could be 
made available as an office for the cleric to the court for conducting small causes. 


Bombay, 

20 September 1839. 


We have, &c. 
(signed) X. R. Reid. 

T. Dichinson. 


(No. 2886 of 1839.—General Department.) 

From W. S* Boj/d^ Esq. Acting Secretary ^ Government, to the Civil Auditor. 

Sir, 

I am directed by the Honourable the Governor in Council to transmit to you 
the enclosed copy of an application from the clerk to the court for conducting 
small causes for an office, and as the committee for the appropriation of buildings 
to public offices report that there is no building available for the purpose, to request 
that you will report what amount should, in your opinion, be granted as office 
allowance to Mr. West, to enable him to provide one for himself. 

1 have, &c. 

Bombay Castle, (signed) IV, S. Boi/dt 

lb October 1839. Acting Secretary to Government. 


(General Department.) 

From E. Montgonterit, Esq. Acting Deputy Civil Auditor, Bombay, to fV. S. 

Boydy Esq. Acting Secretary to Government. 

Sir, 

1 HAVE the honour to acknowledge the receipt of your letter of the iblh instant 
to the address of the civil auditor, transmitting copy of an application from the 
clerk to the court for conducting small causes for an office, and as the committee 
for the appropriation of buildings to public offices report that there is no building 
available for the purpose, requesting to report what amount should be granted as 
office allowance to Mr. West, to enable him to provide one for himself. 

2. In reply, I request you will inform the Honourable the Governor in Council 
that prior to the tranfer of the offices of master in equity and clerk of the small 
causes to a public building, Mr. Fenwick bold those situations, and was allowed 
ks, 100. 100 rupees per mensem as office rent. I beg, therefore, to recommend that a like 

sum may be granted to Mr. West, under tlie same denomination, so long as he 
may be unprovided with public building for his office. 

1 have, &.C* 

Bombay Castle, (signed) E, Montgomcricf 

C'ivil Auditor's Office, Acting Deputy Civil Auditor. 

22 October 1839. 

(True copies.) 

(signed) TV. S. Batfd^ 

Acting Secretary to Government. 


Jud Cems. 
Dec. 1839. 
Wo, IV*. 


Judicial Dcp. 


(No. 289.) 

From J. r. (rratit. Esq. Officiating Secretary to tlie Ck>verninent of India, to 
ff '. S. Bi^d, Esq. Acting Secretary to the Government of Bombay. 

Sir, 

I AM directed to acknowledge the receipt of your letter, No. 3074, to the 
address of Air. Secretary II. T. Prinsep, under date tbe^ist ultimo, with its enclo¬ 
sure ; and in ^eply, to intimate that under the circumstances represented, the 

Honourable 
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HoBounOdie tbe Brcsklem ia CoflOcS liffit beiea pieuwcl to mndloii tiie grant of 

75 rmipees ner aMnaen for < 4 foe i«Bt> taquirad tlie ^wk of foe SaMeno Court ' 

atBombayVtbetrnlofoBMaeamM. 

2 . His Hoboox' in Coonail cUrects me to request you witt fornish him wifo 
information as to the. oatinv of the court in questioo, in mder that it aM^ be 
lai(i before the ladiau Iaw Comnussioners, who have now before tihem a lofermioo 
concerning the court of requests at Calcutta. 

1 have, &c. 

Fort WilHam, 2 Dec. 1839. (signed) J. P. Crmtt 

Officiating Sec* to the Gov* of India. 


(No. >,335 of >840.—Judicial Department.) 

From W. R. Morrist Esq. Secretary to the Govemtnent of Bombay, to T, 11 , Jud. Con«. 

Maddock, Esq. Secretary to the Government of India, in the Judicial Department, ss Juno 1840. 

Nn. tl. 

Sir, 

I am directed bv the Honourable the Governor in Council to transmit to you, to 
be laid before the Right honourable the Governor-general of India in Council, the 
accompanying copy of a letter from the Honourable Com^ny's acting solicitor, 
dated the 7th instant, with its enclosures, furnishing the information called for in 
the second paragraph of Mr. Officiating Secretary Grant's letter in the Revenue 
Department, dated the 2d of December last. No. 289, in regard to the court of 
small causes at Bombay. 

I have, Sic. 

Bombay Castle, 26 May 1840. (signed) JF. Jl. Morrii, 

Secretary to Government. 

From A. S. AyrtontlLm. Acting Solicitor to the Honourable Company at Bombay, 
to /F. R. Morris, Esq, Secretary to Government, Judicial Department. 

Sir, 

I HAVE the honour to forward a Minute on the subject of the Small Cause 
Court, as desired in your letter of the 11 th ultimo ; and observing the object fur 
which the information is required, I awaited the return of the clerk of the small 
causes, who was absent from Bombay, in the hope of obtaining some statistics to 
show the practical operation of the court; but that officer has declined to aiford 
me any information without the permission of the judges of the court. 

As I conceive it would be expected by the judges that any communication on 
the subject should come direct from yourself, 1 beg to submit for your consideration 
whether any further information is required by the Bengal government- 

I have, &c. 

Bombay, 7 May 1840. (signed) A. S. Ayrtm, 

Acting Company’s Solicitor. 


lud. (loll*. 
39 June tS^o. 
No. 13 . 
EiicliMuie. 


A Note on the subject of the Small Cause Court at Bombay. 

The Small Cause Court is the common appellation of that branch or side of the 
Supreme Court which has cognizance of small causes, or those instituted for the 
recovery of debts not exceeding Rs. 350. 

On the first establishmmt of the Mayor’s Court, rules were made by the judges 
to facilitate the adjudication of small causes, wbicb, with some modifications, were 
adopted by the Supreme Court; a copy of these, now forming the basis of the 
Small Cause Court, are annexed. 

'Die chief peculiarity in the mode of adjudicating the small causes arises from 
the functions of the single officer of the court, called tlie clerk of the small causes, 
who not only performs the duties of the protbonotary or clerk of the court in 
respect of tlie small causes, but is at liberty to act jas the attorney for one or both 
of the parties to the suit. 
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The procoss and mode of proeedare are die same as in eaimes of larger amount; 
bat tlie conduct of the suit differs eonsiderably when the derk aeta as die attorney 
of ti)e parties, in which cases a cause usually proceeds in the following manner: 

TliL^ party dcsirttus of brin|^fig an action attends the clerk of the small causes 
urid states his case^ ufKin wtiich the clerk prepares and files a suilabie plaint io 
his own office, and issues a writ to the sheriff either to summon, or if tlie amount 
ho sufficient, to arrest, tlie defendant, as the plaintiff may desire. 

The iJefcndant on being served with a summons, attends at the clerk’s office and 
enters his appearance, or if arrested puts in bail before the clerk, and either then 
or after being served with a rule to plead, states his case to the clerk, who hies 
an appropriate plea, and adds any further pleading that he may think necessary 
to complete an issue between the parties, 

The forms of pleading cslabli'r.hecl in the Supreme Court arc not very strictly 
adhered to, and liavc been nearly freed from all the technicality 5 not, however, 
by any rule of the court, but by the practice of the clerk, who must be anxious 
to fender the pleading as simple and easy us possible. 

'J'hc cause bt.iug at issue?, the plaintiff’ attends the clerk at his desire, and 
instructs him more particularly in his case, and in the evidence to be adduced in 
sup()ort of it, of which the clerk takes a note for his own use in court, then issues 
a notice of trial to the defendant, who in like manner attends and instructs the 


clerk in the nature of his case and evidence; and he subpcEnos the witnesses 
for both parlies, and enters the cause in Ins own book for trial on the earliest 
court-day. 

In the event of the defeiuiant not appearing, the cause is set down ex partc^ 
and the plainlilV is compelleil to prove his cast*, as if it were defended, which is 
conducliMl in like mauner by the clerk. This, 1 believe, is felt by the suitors to 
l)e somewhat inctmvenient, and it is difficult to utulerstand why no distinction is 
uukIc between a suit instituted for the trial of a disputed right and one for the 
recovery of a debt, vvhich the debtor i.s either loo dishonest or too poor to 
<li.sehargc. 

It may he doubted whether a debtor, knowing that considerable expense and 
trouble will he incurred by Ins creditor, and that some time will elapse in prose- 
< uling a suit, is not encouraged to refuse payment of his (lci)t in the hope of 
extorting u concession from tlie creditor. 

One of the judges aits every 'rhiirsdny in court for the trial of tlie small causes, 
which are conducted by tlie clerk, who states the ease, and examines the witnesses 
for the plaintiff, whilst the defendant cross-oxamiuos them, or makes suggestions 
to the clerk for that purpose, and the defence is managed in a similar marmor; 
the judge also takt s an active pait to fucililute the proceedings, and examines 
the witnesses, when de.^an*d, for the purpose of eliciting the truth. 

The utlornics of the Supreme Court decline to practise as attornies in tlic small 
causes, with the eiception of some who, it is heliev^ed, occasionally prepare briefs 
lor the barristers, tht^y alone being entitled to apficarin court, and the suitor there- 
fure only avails himself of’ professional assistance at the trial of his cause, in 
which cast; he olitiiius a copy of the pleadings from the clerk, and eititcr employs 
tut athirney or the. clerk of the court to deliver tli« brief to counsel, or prepares it 
himself atid communicale.s personally with his advocate; the number of cases, how¬ 
ever, in which barristers arc employed is very inconsiderable. 

'I'he costs of each party in an action amount to about 40 rupees, with an addi- 
fmnal fee of 15 or ;p) rupees when counsel is employed, and aj*e always taxed by 
the ninsUr of the Supreme Court; l)ut the expense of each proceeding will be seen 
from the accompanying schedule of fees. 

The clerk enters up tlie judgment of the court, and enforces it ns the successful 
party may desire. 

I’lie judge eulertains all interlocutory applications at the wcekk sitting of tlie 
eoari, sumeliincs in a summary manner, and at others upon affidavit, which are 
brought lo his notice by the clerk at the trial; the cause is postponed in the absence 
of a material witness, or any interlocutory order is made which may be deemed 
iK ('< ssai y to satisfy tlie justice of the case, lo which end the strict routine of prac¬ 
tice is occasionally modified by the judge. 

The efficacy of the udes regarding the small causes seem to depend upon cha- 
meter and qualification of the clerk, whose capacity epnsiderabiy loflucnces extent 
of the business, but being remunerated by fees, he is strongly incited to gain the 
confidence of the suitors; and it is believed that the mode in which small causes 


are 



uir cKs»0f]a$^l«s. 

axe adjadk«ted<k|[jgUy tiw «oeBmniRty} jadeed. it .i8<aot unusual 

for cuitont to fbn^ « piiit 4>f tliiw denwads to xn^ theoisulirai ^dfaud) clMMtp of ^tordimHc .< 

and8padyJitstke4«iiditowwi4«fa««ipmtoftBddelay^^^^^ UteSipfetue ^^iSif^******^'"* 

A few oattses, who ufe cunmoBljr called native iawyers, £nd voceuiMiMii-to ' '" 
assisting suiton, who aic mnble or lUiwHUog to attend the idorh:; ojUMm 
lawyers are ibr the most part eoeodnted diarepatabie people, whose iftiactietil are trf 
the worst descripticaa, to which the^ arc die aMMe secure os th^ are uniecoguisad 
by the court; it wou^ periiaM mitigate dm evil, ami .meet'the wuate and constt- 
niciice ot the soitme, it severai respectable and iutclUgent natives were employsid 
as clerks to the clerk of the small causes, and permitted to receive a fec'fer 
aflbrding more active assistance to the snitore dian can be obtained from the clerk, 
who must alw'ays remain in bis owu olBce. 

ITie foregoing statement is in a great measure founded on information derived 
from others, but 1 U'lieve it is substantially correct. 

(signet!) d. S. Aj/rtm>, 

Acting Solicitor to the Hon. Company 
at Bombay. 


Rulls for conducting Small Causes. 

The process shall be confined to actions for debt and liquidated damages, in 
w hich the cause of action shall not l>c less tiion 8o rupees, or more than 350 rupees. 
When tijc plaiiitifTs demand tloes tiot exceed 300 ru|)ees, the first process shall be 
a writ of summons, unless when the plaintiff’s demand shall cxccotl 1.<50 rupees, 
and shall not exceed 30 o rupees, some special causes shall Ite shown, by affiditvit 
or itflirmation, which shall satisfy llic court or the chief justice, or any of the 
justices, of the same, that llic case is such us to rccpiire security: ami if the 
tlefendant, having been suiuinuned, does inif appear at the return of the W'rit, or it’ 
Ifi 'orc any suininoiis has iasuctl, it sluill be swum by the oaths of the plairitiff* or 
1ji< agent, and that of one other ci edible witness, timt the defendant is about to 
de(>an from the jurisdiction of the couit; or if there he 11 certain debt swum to in 
behalf of tlic plaintiff, <-\cecciirig the value of Joo rupees, or damages exceeding 
that aniouiil, which rnav lie rcilnccd to a certainty ; or it, wiicn tlic. plainlitrs 
demand shall exceed 130 rupees, some special cause shall In; shown as aforesaid, 
or it tlie cause of action '^hall l)c in the nature of nn unitrmous personal wrong, 
a writ of capias may be awarded against the defendant; but no such writ shall in 
any case bo issued unless the court, or one of the jmiges, boing sufisfita! b'y aflidavit 
of the truth of the respective facts, sliall order tlic same, in which or(l^:r shall (a; 
specified the sum for wind) the sheriff’ .shall bo uuliiorised to take bail, and the 
capias shall be marktsl with the sum sworn to. and with the sum for which the 
sheriff' is authorised to take bail, 

llic clerk of small causes shall make out, sign, and issue all process, rules, and 
orders, and his office shall 1m; 0|)en every day Irom ten o’clock till four. 

The cleik shall u|»point such tvinisterial officers as he shall think nccessiiiy (0 
assist him in the duties ol his office, who, as well us himself, shall be ainenahlc to 
the court for misliclmviour ami neglect of duty. 

The clerk, upon the application of any poi son, .shall prepare his pleadings, and 
shall cause to be strved all process, rules, and orders; hut the jiuriy, if he think fit, 
may employ an attorney for those purposes. liveiy summons shall be tested on 
the day it is issued, and shall have fogr days lictwecn tbc test and leturn, unless 
a larger lime shall be orrlered by the court, or a judge. 

The defendant, when summoned, shall within four days after the return tlay of 
the writ file an uftj^arancc, and enter his name and place of abode, particularly 
described, in the clerk’s office, in default of which tlie pluinliff, on affidavit of the 
personal service of such summons, may enter an appearance for the defendant. 

Tbc plaintiff may, after api>tfarance, give a rule to plead, and tbc defendant 
shall file his plea within four day.s from die service of such rule. 

llie court will hear small causes every Thtirsday. 

All the causes shall be set down for trial in the order in which they.staud in tlic 
clerk's btjoks, of which four days’ notice shall im given to the parties or their 
attorney, if tlie defendant neglects to file bis plea within four days ai'tcr service 
of a rule for that purjmse, the plaintiff’, on affidavit of tire due service of such rale, 
shall be entitled to an order to have bis cause set dowrn to be heard cx parte. 
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EatablUbiifj^aCourt If ttic debt proved shall be less than So rupees, and the court be of opinion that 
of Subordinate the plaintiff had not probable ^ound for bringing his action for that sum, then 
Ci^Juri^iction nonsuited. Before issuing any writ of execution the clerk shall make 

out a bill of costs, to be taxed by the master; but during such time as the two 
offices of master in equity and clerk of small causes shall be held by one and the 
same person, such bills of costs shall bo taxed by the prothonotary. 

The clerk shall at the end of every month produce to the court or a judge ail 
books kept by him relative to bis office, and an account of all the fees received 
by him, and shall at ^1 tiroes when required account upon oath for the same; 
and that he has not, directly or indirectly, received any greater or other fees than 
those allowed to be taken and received. 


A Table of Fees for conducting Causes, from Rupees So to Rupees 350, 


Clerk's Fees. 

Drawing, entering, and recording plaint - - - - 

Entering appearance for defendant, and entering plea, or in confession of 
action - 

Account of particulars ---------- 

Each summons, capias, subpoena, attachment, writ of execution, petition, 
order, bail-piece, aflidavit, except allidavitsto hold to bait, ^nd replication 
Investigating each bailable case previous to applying for the writ of capias 
Affidavit to hold to bail, certificate of plaint filed, and order of capias 
Attending swearing and judge signing ------- 

Paid swearing and judge’s derk for hat ------- 

Notice (»f trim, and every other necessary notice - . - - - 

Examining and taking down depositions of witnesses preparatory to trial, 
if not more than two witnesses, encli ------- 

If more than two witnesses, for the first witness ----- 

For every other witiH?s8 - 

The BBtiie for acliiiiiiistciing oath to and examining witnesses of parties at 
the trial - -- -- -- -- -- - 

Administering oath to and examining ofticers, where necessary to prove 
service of any notice or process, each ------- 

Minuting and entering judgment of record, discontinuance, 5 vc. 

Copy of judgment or any process to be served - . - - - 

Service of process and notices within the limits of Bombay, each 
The like beyond the limits - -- -- -- -- 

Office copy of proceeding^», per folio ------- 

Each necessary attendance on the judge and officers of the court 
Certificate of proceedings - - - - - - - - 

Receiving money into court, and giving receipt and paying same over, and 
entering satisfaction --------- 

Filing every exhibit - -- -- -- -- 

Eveiy bill of costs and ropy -------- 


•Sealer's Fees, 

Affixing seal to every process or other paper requiring it, from 80 to 175 

rupees . 

If more than 175, and for affixing seal to every writ of capias and order - 

lyamlators Fees. 

For translations, per folio of 90 words, and seven figures to a woitl - 

Jfiterprctvrs Fees. 

Examining witnesses, each party in each cause - - - - • 

ISheriJ'*s Fees. 

For executing every writ of execution ------- 

Poundage on every debt levied by execution, 2 i per cent. 

SherifjTs Marshal. 

For every writ executed by the sheriff, and for every commitment and 
discharge ---- - - - -- -- - 


Master. 


For lairing t*cli bill of costs 


Rs. 

2 


a. p. 


2 - - 

i ~ - 

1 - - 

5 " 

3 - “ 

1 - - 


- *2 - 


- 2 - 

1 - 

- 2 - 

- 1 - 

- 2 - 

- 1 - 

- 2 - 

2 « 


1 - 


- 2 - 


1 • 


- 1 - 












iBrtjiAir 





Htf <0 ie ailmtd w Adeocate’t Fral 

For attendances in ewia ennae at iha trials if lite cause of action ebotdd not 
extend 175 rupees - 

Sefresher • - - - - - - - - . 

If more than that sum - - -f - - 

Refresher fee - 


J&Td ^ p. 

. 7 !' 7 7 Civil sIiitWl€li»m 
^ in CttlctttlSU... 

7 * mmmo-,—__ 

30 - - 
la 5 - 


Attortu^'s Fee*. 

WniTont to Hoe or defend - 

Drawing and engroasiog plaint •. • - 

]>rawing bill of particulars for plainiidT or defendant - . • « 

Drawing plea - 

Notice, copy, and service - 

Drawing and ongroasing affidavit or (petition •---«» 
Drawing brief and exainioiiig ivttnessea 
Attending court 

Every necessary attendance on the judge, counsel, or any of the officers 
of court - 


1 

5 

3 

3 

1 

a 

13 

n 


(True copy.) 

(signed) A* S. 

^True copies.) 

(signed) W. JR. Aiorm, 

Seci' to Go/. 


(No. 92.) 

From T, If, Maddork, Es<|. Secretary to the Goveniment of India, to J, C, C* Jud. cons. 

' Sutherland^ Esq. Secretary to the Indian Law Commissioners. aa June 1840. 

... No. 13. 

Sir, 

I AM directed by the Uight hon. the Governor-gcueral in Council to transmit Judicial 
to you, for the information and consideration of the Uoaimissioners, in con- 
iicxion with the reference now before them concerning the court of requests, the 
accompanying copies of a letter, No. 1335, dated the 26th ultimo, and of its 
enclosures, from the secretary to the government of Bombay regarding the natnre 
of the Court of Smalj Causes at Bombay. 

I have, &c. 

Council Chamber, (signed) T, H. Maddock, 

22 June i84C». Secretary to the Government of India. 


(No. 1402.) 

From F, J. HalUdatf^ Esq. Secretary to the Government of Bengal, to I\ J, Halli- 
daiff Esq. .Tun. Secretary to the Government of India, Judicial l)cpaitment. 

Sir, 

I AM directed by the Right hon. the Governor of Bengal to request that you 
w ill submit, for the consideration and orders of the Supreme Government, the 
accompanying correspondence ^ with the commissioners of the court of requests 
relative to the very unoiuaiou.s position in which the court has been placed by a 
recent decision of the Supreme Court in the case of W. Anderson, on a plea^ of 
trespass. * 

I have, kc. 

Fort William, (signed) F. J. Hallidaij^ 

23 August 1S40. Secretary to the Government of Bengal. ^ 


Jud. Cons. 

7 Svpi. 1840. 
Na. 4. 

Judicial Dep. 


P. S .—Please to return the enclosures. 


* I.etter frutii the ComintscioiMrrs ef the Court of ReqvefttP, dated 4iH November 1859, No. 

„ to - ditto - • ditto • dated 5tb November 1839, No. 1776. 

„ fnaii - ditto v. . ditto - dated Sib NovemW >830, No. ,, . 

to - ditto . - ditto - dat 4 sd leth 18^^^ 

from - ditto ditto datod 3d Aegitat 1840, No. 

Pf 
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No. 4. 


Juil. Conn. 
7 Sciit. 1840. 
iVo. 5. 
Knrlosure. 


From the Commissioners of the Court of Requests, to F, J, HcUluky^ Esq. 
Secretary to Government, Judicial Department. 

Sir, 

Thk 3d commissioner, and Mr. Ford, bailiff of tins court, having been sum¬ 
moned to defend a case of trespass instituted in the Supreme Court by a Me. W. 
Anderson, we beg to request that you will obtain the orders of government for 
their law officers to defend the case. 

We have, &c. 

(signed) ./. Wm Macleod. 

Court of Requests, Russomoy Dutt. 

4 November 1839. Gtorgt Lay. 


(No. 177^0 

From J. 11 . Yomig, F.sq. Deputy-Secretary to the Government of Bengal, to the 
Coiiifiiissioiiers of the Court of Requests. 

Gentlemen, 

Juduial. PuKVious to issuing instructions to the law officers of government, as requested 

ill your letter of yesterday’s date, I am directed by his Honor tlie Deputy-Gover¬ 
nor of Bengal to inquire the particulars of the case of trespass to which your 
communication refers. 

1 am, &c. 

Fort William, (signed) J. II. Voung^ 

5 November 18 jy. Deputy-Secretary to (iovernment of Bengal. 


J 'rom the (hmimissioners of the Court of Requests, to J. II. Vojmg, Esq. Deputy- 
Secretary to the Government of Bengal. 

Sir, 

V\ have the honour to acknowledge the receipt of your letter, dated 3th inst., 
and in reply beg leave to state, that in a case brought before this court by one 
J. Weaver against VV. Anderson, the court decreed against the said W. Anderson, 
and he not paying the amount decreed, a seal warrant was granted and signed by 
R. Duti, esrp 3d commissioner, to recover the amount. Tlie writ was directed 
to Mr. Ford, bailiff of this court, and in eonscqiieuce of liis having executed the 
same, the present action of trespass has been instituted in the Supreme Court by 
Mr. Anderson. 


W^e have, &c. 

(signed) •/. fV. Madcody 
Rmsonivy Dully 

Court of Requests, George Lay^ 

8 November 1839. Commissioners. 


(No. i 8 o().) 

From J. H. Youngs Esq. Deputy-Secretary to Government of Bengal, to the 
Commissioners of the Court of Requests. 

(jcntlemen, ^ 

1 am directed by the Hon, the Deputy-Governor of Bengal to acknowledge the 
receipt of your letter. No. , of 8 tli instant, on the subject of an action for 
trespass brought against one of the commissioncra. 

In rt'()ly, I am directed to state, that it appears to his Honor inexpedient to 
allow on such an occasion the a$si.stance of the government law officers. The 
puni(\s sued must defend themselves* and if eventually the case should turn out 
favourably for them, it will be for consideration whether, on due application, the 
dehmdants may not be relieved by government of the actual expenses of the pro¬ 
ceedings. 

I am, &c- 

Fort WilliSkm, (signed) •/. //.' Ttmngy 

^ 12 November 1839* Deputy-Secretary to Government of Bengal. 



INDUN LAW COlOflSSIONERS. 


From Ibe Commissionera of the Court of R«quests» to JFl J. ffalUd^j £aq. 

Secretary to the Government of Bengal^ Judicial Department. 

Sir, 

M'ith reference to the correspondence noted below,* ive beg to ibra'ard, for tlic 
consideraijon and orders of the Right hon, the Governor of Bengal, the accom¬ 
panying original report from Mr. T. B. Swinhoe, solicitor to the Honourable 
Company, 

2. On mature deliberation, our attention is obviously, and we think impera¬ 
tively, diriHrted to the three lollowing heads, as connected witli the proceedings in 
the Supreme Court:—► 

(i.) A statement of the case noted in the margin, which was decided by this 
court in July 1839 J 

(2.) The gruundb of such decision; and 

(3.) The very miomaloiis position in which this court is now placed by reason 
of the recent decision of the Supreme Court, which will naturally lead us to offer 
a few suggestions for future adoption, in order that the public as well as ourselves 
may know precisely iht. jurisdiction of the Court ot Recjuests. 

On each of those heads we proi)oso now to enter somculml in detail. 

(1.) This case was inslitutod by the plaintitV, an undertaker, to recover Company\s 
rnpet^s too. 8, the amount of his bill for l‘un(?ral expenses. Defendant adiiiltfcd 
Ids executorship, but said lie had no assets of the estate in hand, and dcimirred to 
the jtirisiliclion of the court to try the case. 

On this the parties joined issue, and the pluiiUiff was required to prove assets. 

One . 1 . l^eters, witness for the plaintitf, deposed on oulli that the dmjasedV 
horse and huggy w'cre sold for 123 rupees, and wearing apparel for 100, by order 
of Ander son, llit; executor. 

Dehndant .siilirnitted an account showing no assf-ls, but plaintiff prayed the 
court for time to substantiate the issue, Jtssels or no assets, to wliicir application 
the cour t agrcetl. 

As to the jurisdiction, tlie presiding commissioner informed the defendant ilrat 
this court had invariably taken C(»gni/ance of sucli suit‘<, and that if defendant had 
any doubts, his best course would be to r(.nnove the case to the Supreme Court by 
a writ of certiorari. The commissioner also observed that he would consult his 
colleague, Mr. Macleod, whose experience wus more extensive it) regard to all 
Micii disputed questions.. 

On this day, by the parliculnr desire of the department, two eommiasioners sut 
to hour this case, Messrs. J. W. Mucleod and Russoriiy Dutt. 

Tallies being present, defendant Aridcrsoii took the same objections m on tire 
I3lh July ; first, as to the court’s jurisdiction to try suits against executors; uml 
secondly, that he bad no assets, 

TiiC court, after deliberation, overruled the first objection, and suggested to 
Anderson again to remove the proceedings to the Supreme (Jourt, and that 
reasonable lime would be allowed to enable him to do so, if sirll diHsalisfred with 
the opinion of the coinmissiotters. 

Aa to assets, the court would take further evidence". 

J. Peters was again called, and deposed on oath, that Andcfrson »old the 
de ceased’s Irorse and buggy by auction, and bought tliem liiniself for 130 rij{K'e8; 
decrased’s wearing apparel also was sold, by order of defendant, for I(m) rupees, 
who received net proceeds thereof. 

Plaintiff also produced copy of on accouitt currerit fried l*y‘ Anderson in the 
Supreme Court, exhibiting a balance of Company’s rupees 134. 14. H in favour 
of the estate, which defendant admitted, after much hesiiation, to be a correct 
copy, but alleged that he had made subsequent pay meals to Mr. W. I). Shaw, 
wliich had absorbed the balance, and would prove this by producing tlrat gentle¬ 
man. ^ 

1‘he. 

* l/;tler from the ConimtMioners to your oddrcus, dated 4tli November 

Letter from Deputy-Secretary loung to the Commbitottere, in re|^, dated 5U1 ¥cfvetut>er 1830. 

Letter from the Commui&mnetfl to the address of Deputy-Sccreta^ Vouof, dated 8 th Xovemher 1039* 

Letter from you to the Commusiooen, dated tsib Kovember 1039. 
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,1. ^toHvcr r. W. 
AlitiiM'jion, exccutO: 
to ilic OHiute of U. 
Tiirkor, deceased. 


i;, .Inly i83(). 

son, i‘x<‘cutor. Be- 
roll* CtniuiiiKhionc: 
itus.Hotnoy Dutt. 


July 1839 . 
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No. 4. 

... The court accordingly postponed the further hearing of the caae. 

i’y J«)y 1839. Messrs. J. W. Macleod and Russomoy Dutt this day sat to hear the case. 

Parties being present, the plaintiff produced the account current noticed in ttie 
last day's proceedings, which defendant again examined, and said that be had not 
brought his witness to prove certain payments made, nor had he taken out 
a subp<x;na to compel hU attendance. 

"i'he courts after duly weighing all that had been elicited and proved as well as 
admitted on this as well as on former days of its sittings, ordered that a verdict 
should be entered in favour of the [)Iaintiff for Company's rupees 100. 8, with 
costs. 

Under the above judgment the plaintiff issued execution against tiie goods and 
chattels of the defendant, on the .'jlli August 1830, returnable on the 19th August. 
This writ was returned unserved, and a new writ obtained on the 2jd August, 
returnable on the 6th September. The effects of the defendant were seized ou 
the 29th August, and he satisfied the judgment of the court, with costs, viz. 
121. 2. 9, on tlie .joth August, which sura was accordingly, in due course, paid 
over to the plaintiff on the .5th September 1839. 

The defendant Anderson addressed the court, after judgment passed against 
him, in very intemperate language, stating that the proceedings and decree against 
J]im were all illegal; hut of course the court took no notice of this. 

(2.) We will now explain the second part of our subject, viz, the grounds of 
the court’s decision. 

The for<rg()ing slatcmenl will, we think, furnish sufficient intrinsic evidence of 
one point, viz. that at the lime of the court’s verdict there were assets in the 
hands of tlie defendant to meet the claim of the plaintiff. Had this not been 
clearly proved, the ease would have failed at once ; we contend, therefore, that 
the decision was consistent with ** equity and good conscienceconsistent with 
relerenco to the plaintiff’s claim also, which, in our humble opinion, is a simple 
debt/’ notwitbslancling tbe technical objection taken by the Supreme Court, with 
imuib deference be it said. Moreover, the uniform practice of this court for the 
last 30 years has been to entertain and try suits against executors, either duly 
a|)point(’d or tk son tort, and against the lieirs and representatives of deceased 
parlies, provided assets could be proved in the hands of sticli executors or repre- 
sentalivos. 

I'lie late Mr. Arohibnid Dobbs, an eminent barrister of the Supreme Court, 
will) for many yeuis held the office of third commissioner of this court, never had 
any doubts on this subject, and was accustomed to adjudicate all such suits, 
sui ject to the limitation already stated. 

Again, let us eonsichn* the reasonableness of the thing. Executors can at all 
limes K'sorl to the court for the recoveiy of their claims, and wc submit that they 
.•ihould not be c\em|>!ed from its control if they relirsc to pay legatees and other 
claimants. As matters now stand, by the recent decision of the Supreme Court, 
every party who has too lupets to receive from an executor must apply to that 
tribunal by an cxpcirsive process, wbicir is really a denial of justice altogether. 

Again, the Proclamations of 1803, 1813, and 1819, give this court jurisdiction 
over all persons'*^ indisciiiniuaiely, who are (ilhsr residing within the limits of the 
city, or following some fixed prutc'^sion in it, by which they obtain a livelihood. 

Anderson, the defendanl in the suit which we have detailed, both resided in 
(.‘alcutla and held a situation at tbe office of Me.ssrs. Cook & Co., livery stable 
keepers, when the decree was passed against him in July 1839. 

(3.) The unomalons position of the court of requests will, we think, be very 
apparent, when the following circumslances arc duly considered : 

Tliougb tbe learned chief justice, in pronouncing the judgment of the Supreme 
Court, lias clearly slated the non-liability of executors, yet his Lordship has 
left untouclicil the meaning of the terms “ simple debts." What these are in 
strict legal pliraj^eology we cannot determine, but heretofore this court has in¬ 
variably 


• Sir l*. M;vt'n7^shtcn once observed iVom the bODch, when the question of tlie aCtornlei) of tlie 
Supieine C ouil boing cxoiiipteil hum the jurUdiettun of the court ot r«qiiettt came on to be argued, 
that aU wci'c subject to die ci.uri of requevtf, from the highest authority in the city to tbe lowest 
menial teivaat.''* Hi« Lordabip quite repudiated the idea of the uttomies oi' the Supreme Court aeek* 
mg such nn exemption. 
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variably tried and deteiTnined suits of the description stated below^ («) and ik> E«ublMbiafa<2M(i 
opposition has been made, except 10 very few instances. Wc appreliend» how» 
ever, that now ail those marked tl)us* most be considered as beyond our control, 
for, strictly sfienkin);, they are not simple debts.’* 

The decision of tlie Supreme Court, then, has not only curtailed the {)Owers of 
the court of requests, but it has g:iven people a pretence to dispute and cavil 
at even plain, simple points, which otherwise would never have created any 
doubts whatever. Almost every European defendant who now appears, for the 
tirst time endeavours to diseovci' something;, if possible, ag^ainst the jurisdiction of 
the court; he pleads it, perhaps, indistinctly, and boldly quotes the opinion of the 
Supreme Court as corroborative of bis view being correct; not all the reasoning 
or arguments ahich Uie commissioniTs can adduce appear to alter his opinion. 

Wlien so mucii opirosiiion is raised to answer purposes wliich at first are not 
quite apparent, it trecomCvS a delicate and critical tiling for the court to act with 
freedom. 

Thus indecision and distrust are engendered, business {lostfioned, lest serious 
conse(|iJenccs might ensue, and the coinniunitv is perplexed, not knowing whore 
to obtain redress, unless it resorts to the expensive and dilatory tribunal of the 
Supreme Court, where it would l>e necessary to incur an outlay of nearly double 
tlic amount (A) to recover a Icgjicy, for iuKtinice, of 200 rupees from on executor, or 
to carry through all its stages an action of trover fur property of 0 similar amount. 

If the court happens to differ from a litigious opulent defendant, and is resolved 
to proceed notwithstanding the plea of non-jurisdiction, then we are told, “ You 
are beyond your jurisdiction } the consequences will be serious, as 1 shall proceed 
against you for a trespass if you issue execution against my pmperty.” Tlicse are 
not inniginary fears. Since the decision of the Supreme Court, there is h very 
manifest opposition evinced to the court of requests by certain bold and reckless 
people. Whut their real intentions are it is impossible to conjocturo; but wc 
submit that such a state of things as we liave endeavoured to portray should not 
be ullowed to exist one hour longer than is necessary to allay the bad feeling 
which prevails, and to restoie to the court that share of public conlidenee and 
public r<'S[)eM;t to uhicli it is certainly entitled, as the only tribunal adapted to 
assist the coiniiiunity in general in recovciing the hard-earned protils of their 
rcs|H'Clive professions. 

j. W e caunut but i:.\ press our fears lest anolher point might come on to be 
discussed, as it was some years ago, viz. whether one commissioner lias power 
to do all acts as the court of requests? This was doubted in 1823, and one of 
the of the Supreme Court (Sir F. Muenagliten) said publicly from the 

bencii, that one commissioner was incompetent to do any act, and all conse¬ 
quences that might ensue, even murder, in the execution of his process, both 
bcluie and after decree, would justly be cliurgcd on such commissioner. The 
matter was considered of so much importance that the then Advocate-general, 

Sir lleihert Cumpton, was diicctcd to give his opinion on several points relating 
to the court of requests. 

Ill a lleport, dated the 27th December 1S23, Sir llerliert uses the following 
words. Alter having slated that he had uiiriulely perused voliniiinous correspon¬ 
dence, 


(a) Iloiise-rent, servants' wages, bills of exchange, and pronii»»ory note^, brokerage, goods Mold and 
delivered, balance of account 

* All actions ugnitist executors and administrators for legacies, funeral expenses, wages due by the 
te<>tator to servants, liouse-rem, and other claims due by ditto, 

* 'IVover for value s*f goods, ornamenUt, &c. detained after voluntary ileposit, or after satufaction 
of loans accrued upon them. 

* Damages, costs of repairing carriages, buggies, furniture, broken or otherwuic damaged tflar 
taking them on hire, or upon loan, or occasioned by furious niid incautious driving, or for the value of 
horses killed by mat'treatment or over-driving. 

* l:»eamen*s wages against captains or owners of vcmiel#. 

* Short delivery of goods during transit to and from shipping by boatmen, and abort delivery of 
goods under bill ui lading. 

* All actions arising out of a breach of contract. 

* Diet money under an order of a justice of tbe peace. 

<A) We have stated that the probable amount vi plaintiiTs costs of a suit in the Ikipreme Court for 
voo would " be nearly double;"* we may say with great aatety that the expense would be treble; 
and for a smuUer sum, say 100 or lesi, the cosu wemid be piedsely the same ih amount as upon 
one for aoo rupees. 

300. 
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dcnce, various charters, and Acts of Parliament, Sir Herbert comes to this con¬ 
clusion : “ According to the best judgment that I can form, the commissioners 
cannot lawfully decide causes at ttie same time in separate chambers, or, ia other 
words, cannot constitute themselves into two courts.'* 

And njrain, a little further on, the Advocate-general observes : Provision has 
becTi made by law for a single judge to ilecide causes in the Supreme Court, but 
the commissiontTH desire to sit in two chambers, and that one commifisiotier 
should have the power of deciding causes, as in the Supreme Court, meaning, as 
I understand it, a single commissioner in each chamber shall exercise the auUmrity 
of a court. If this be meant, it will exceed the jurisdiction of the Supreme 
('oin b for there is no instance of the judges a<lmini.stering justice in separate 
chambers at the same moment of time,” 

The (Jbi(d’ Secretary, Mr. W. II. Bayley, adverting to the opinion of tlie Advo¬ 
cate-general, as quoted above, communicates the orders of government to the 
cominihsioneis, under dale the tSth Jaiiuuiy 1824, in the iullowing words ; ** The 
point adverted lo in your letter luis for some time past i)een under the considera¬ 
tion of the nuthoritics in Engiuiul, and until their decision be received, or until 
a formal opinion of tin; irregularity of the practice shall he pronounced by the 
Supreme Court, the (jovernor-general in Council is of opinion tlmt the practice 
in question, which ha.s l>een long established, and which seems e?»seniial to the 
public convenience, sliould be adhered to.” 

The commissioners have since 1802 sat in separate chambers. Of the bene¬ 
fits resulting fnan .-<11011 a ineasnrc there can be but one opinion; but it is more 
than possible that sometliiiig at present unforeseen iimy arise to awaken an inquiry 
into its legality, and we would n spectfnlly suggest that such a contingency should 
be quickly provided iigaiusr. The angry spirit of litigation is not wanting, nor 
are the means far di.stant to rouse it into being. 

Having now taken a review of the whole of this most important subject, we 
w'oiild nrgenlly recommend, in conclusion, that this court should he empowered, 
by a legislative eunctmcni, to exerci.se jurisdiction over the whole dc.scripliun of 
suit.s enumerated in tne margin of the Ibregoing ;]d section, not even excepting 
tjxecutors of estates who ha\e ol)taiued probates as well as exeeutois dc son tort^ 
if assets can he proved. l*rovi.sion should also be made, we think, for the com- 
ini.ssioners to sit uuil try causes in separate chambers, 

fi, VV halever may he the ulterior intentions of govenunent regarding ex¬ 
tension of the court’s juri.sdictiou, the altering of its forms of procedure, or consti¬ 
tution generally, we think that the buhjccts now under discussion should he settled 
iriimediateU, that both the public and the commissioners may Know how to act. 
At pie^eiU all is uncertainly, and we doubt not that the disadvantages of .such a 
.stub- are keenly felt hy the tradespeoph* of this city, and especially by tlie poorer 
class ol native suitors, wiio are in the habit of resorting to the court of n quests 
for the settlement of their claim.s. 

6 . \\c neg you will have the goodness to return the letter from Mr. T. B. 
Swinhoe, when no longer re(]iiired hy you. 

We have. See. 

(signed) C, IV, Briefzike, 

(h)url ol Re quests, Rnssomoi/ Dutt,, 

;] August 1S40. David Hare, 

Oommissioners. 

WUlffWi Jmlcf'Mm v. Russojnt/ Dutt and Another, 

rroin T, B. Swinhoe, Esq. Attorney of Law, to Bahoo Russonioy Dutt, 

J )('ar Sir, 

H'ms case came on to be argued on the 21st instant, on demurrer to your 
.second pItMi. hefoie the Supreme Court. This mode of bringing the case forward 
was ailopted hy your present counsel, Messrs. Turton & Clarke, directly to raise 
the point whetlier the court of requests had jurimliction against executors. 

The judges were unanimously of opinion that your court had no such jurisdic¬ 
tion. I cannot do better than subjoin, at the foot of this letter, the decision of 
the judges, delivere<l by the chief justice, as reported in the Bengal Hurkara of 
the 23d instapt, which is correct. 

I am, &c. 

Calcutta, 23 July 1840. («gned) T. B, Swinhoe. 
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Sir JS. Ryan^ c. J.—If we entertained any doubt whatever, we should take tiiue Knai 4 ialuujj:AConr( 
to consider before deciding upon the jurisdiclion of a court, but we entertain 
none. The jurisdiction of the court of requests is lo be found in the Madras 
charter alone; the subsequent charters, statutes, and proclamations do not vary 
or extend it; the recital on that clause of the charici is very sinnlar to the recital 
in the Middlesex Act, and sets forth that the enactment was for the mere simple 
recovery^ uf small debts. Wc have no doubt that the oliject was to give jurisdic^ 
tion only in cases of "‘simple debts,” and not in the trial of questions ot* dif- 
ficnlt law. Our decision dues not proceed upon the case in Douglas, but upon 
general principles. Look at the consequences if an executor were allowed to lie 
sued in a tribunal constituted like the court of reque sts : some of the most intricate 
questions of law may be raised by the defences available to an executor, such as, 
when a party has made Inmself executor de son torty whether iin executor or 
administrator has duly administered the assets, and so forth. We are of opinion, 
therefore, that die plea is insudieient, and that there must lie a judgment for the 
plaiiaiti' on demurrer, with costs. 

(signed) T, B. 6’. 


(No. ijo.) 

From F, J. Hallidai/y Esq. Principal S«?crctary to tlie (iovernment of India, to 
F. J. Ilalliday^ Esq. Secretary to the (ioveinment of Bengol. 

Sir, 

1 AM directed by the Governor-general of India in Council lo acknowledge the 
receipt of your letter, No. 1402, dated the 25th ultimo, with its enclosures, on tin? 
position of the court of requests, conseijiient upon n decision of the Supreme 
Court in the case of Anderson on a plea of trespass, and in reply to state, for the 
information of the lliglit boii. llie Governor id* flenga), that the Law (yornmis- 
sion is niiderstood to b(? immediately nbonl to lay la^liire the Supreme Govern* 
mcul a Report upon tlic court of requests, with suggestions upon its powers and 
couhiitulion. Tliis Report will be considered by the Supreme (Jovermnent without 
delay, and will probably lead to a speedy and practical medhiire of amendinont, 
by which the circumstances novv oljected to by the couiinissioncrs will be altered, 
and tlic court itself placed upon a new and more useful footing. 

2. The original enclosures rcTcived with your letter arc returned herewith. 

I have, iSce. 

CVnincil (’hainher, (signed) /*'. •/. llalUdayy 

7 September 1840. Principal Secretary to the (lovcrnmenl of India. 


(No. 1,5 > 7 *) 

From F. J. Halliday, Esq. Secretary to the CJovernment of Bengal, to F. ./. llaF Jin). Torm. 
liday. Esq, Junior Secretary to the Government of India, .ludiciul Depart- 1840. 

roent. 

Sir, 

I AM directed by the Right lion, the Governor of Bengal to reijuest tliat you Judiiial D<ji. 
will submit, for the; consideration and orders of the Supreme Government, the 
accompanying letter* from the commissioners of the court of rcipjeHtH, which has * Ouh i? loih inni. 
reference to the subject of your letter No. i;{o, of the 7th instant, and which wrrompanyiug 
may, should his Lordship think it advisable, be submitted to the I-uw Comuiis- 
sioner^ for tlieir perusal. 

I iiave, &c. 

Fort William, (signed) F, J, Halliday^ 

22 Septcmlier 1840. Secretary to the Government of Bengal. 

Ucase to return tlie enclosure. 


Jmi. ConA. 
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Judicial. 
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From the Commissioners of the Court of Retmests, Calcutta^ to F. J. Halliday^ Esq. 

Secretary to the Government of Bengal, Judicial Department. 

Sir, 

Wk tjcg to acknowledge the receipt of a letter from Mr. J. H. Young, deputy 
secretary to the government of Bengal, in the Judicial Department, dated the 14th 
July last, conveying to us the desire of the Right honourable the Governor of Bengal 
to be furnished nitb such suggestions us our experience might dictate to enable 
the court of requests better to discharge its important functions. 

j. It has repeatedly been urged on the attention of the commi.ssioners, that 
though government distinctly disclaims every inlcnlion to make the court an 
engine for iiUTca.sing the revenues of the state, yet that its receipts ought to be 
rendered adequate t(» meet its tiisbursements. In strict conformity with this prin¬ 
ciple, uc heg respectfully to record our deliberate conviction that the present 
system of requiring the deposit of costs by the pluintitf, with the discretionary 
power to the commissioners to admit pauper suits, and to remit costs entirely or 
in part, is the mo.st calculated to meet the wishes of government, so often con¬ 
veyed to us. Considering al.so the spirit of litigation prevalent in Calcutta, we 
think tliat it is the most salutary, the most wholesome, and the safest course for 
the court of requests; for ue firmly believe that it does effectually, in a great 
measure, retard the intitulion of groundless suits, and deters the wicked from 
attempting to harass the honest. It imposes no great hardship upon a person 
in affluent, or even easy circum.stances, if his claim be just and his debtor solvent, 
whilst it urges an unrelenting creditor to pause before hazarding his good money 
for the mere grutitiention of suing and bringing to trouble an unfortunate insolvent 
debtor. And finally, it in no way injures the poor honest claimant, who can readily 
obtain process free of costs, at the discretion of the commissioners. 

In reply to the first paragraph of Mr. Young’s letter above alluded to, wc 
think that it cannot be fairly inferred from the commissioners' letter* of the i;jth 
of Fcin uary 1837, ulieii recommending the appointment of collectors of costs, that 
they considered the sysl<‘ni then in force had u direct tendency to deter suitors 
from applying to the court for justice, we have taken some pains to inquire into this 
subject, and wc think that it is not the case. Wliat we have already recorded in 
the 3d, 4lh and .^tli puiugraphs of our letter of the I4ih May last, is very much to 
our present purpose. When the collectors of costs formed a part of the court's 
establishment, we know that a vast majority of the poorer suitors preferred depo¬ 
siting costs to employing tliosc officers; and we consider ibis fad of great 
importance in support of our present argument. If it be said that the payment of 
costs by plaintiffs operates as a denial of ju.slice, wc answer that the experience of 
many inonlbs proves tlie eontrary, and that this objection is at once overcome by 
referring to the rules for the admission of pauper claimants. 

4. We avail ourselves of this opportunity to bring to the notice of the Right 
honourable the Governor of Bengal the Subject treated in the yih paragraph of the 
commissioners' Utter, dated jf'yth September iS3.»>, to the address of Mr. J. P. 
(iranl, officiating secretary to the government of Bengal in the Judicial Depart¬ 
ment, wc mean that of costs on suits from one to ten rupees, pressing still heavily 
upon suitors, though a eonsidcrabic reduction was made by the proclamation of 
i8ip. In any new rules which the government may be pleased to enact for the 
court of re quests, wc think that a beneficial modification might be made by the 
substitution of a fixed rate of per-eentugc only upon the sum sued for, instead of 
levying any other fees on the dilTerent processes as at present. We are persuaded 
that such a modification would more justly equalize the payment of costs on all 
classes of suitors; that it would raise a sufficient fundjor the payment of all charges 
connected with the court, and would matcriallv simplify the accounts of this office. 
1'lie accompanying tabular slatcmcut exhibits the costs now leviable, as well as 
those which would be charged if a per-centugc were sanctioned. 

We have, &e. 

(signed) C\ W. Brietzike^ 

t.’ourt of Requests, Russomoy Daily 

10 Sept. IS40. David Hare, 

(lomtiiissioncrs. 


• It was Uic opinion of two of tl>c Cf>niinissioaers in 1837, that tl^e appointment of eollectnis would 
iK‘Vrr piiccml, niAl Unit the evils already reported in our letter of May la«t would inevitably grow out 
of it. Experience has taught us that tins view was correct. Still the two dissentient members of the 
court joined in the recommendation, in order to try the experioienl. 



INDIAN LAW COMMISSIONERS. 


STATEMENT the Auor n r of Coots cboiti^^iile on Si nru under tho present Syntem, tud what tlwy 

woakl Aioonut to at diilbmit Eof^^^nuigt', 


Aniauat 


Deem* or 








IVtHTii’nUgo. 














1 





of 


After 

on AUncUment. 


i 

Suit 

prAitti«e 

SO jKjr (Vio. 
or 

18J iK»r Cfiit. 
or 

ISJ per r«a»t. [ 
or 

01 per Cent, 
or 

Suit. 


TwoSubfHrnnii, Bwd 

1 « 

i 


C'jtMtA. 

4 A DUBS 

0 Auiidit 

S fVunuA 

1 Aiiom 


a W rit of 
Execulioii. 

■d 

l_ 





licr 

per 

per Riitwe. < 

1 

yM llopee V 

Rttpers, 

1 







3 








1 

i 




I 

13 

— 

4 



0 

- 

4 

- 

a 

.. 

2 i 


1 

.*» 


d 

13 

1 

4 

- 


- 

10 

1 

4 

- 

10 

- 

10 1 

.. 

A 

8 


3 

8 

3 

- 

I 

8 

1 


•2 

- 

1 

8 

1 



8 

10 

. 

4 


3 

8 

1 

14 

1 

4 

a 

8 

1 

14 

1 

4 


10 


. 

' !> 

H 

a 

121 

» 

H 

1 

14 

4 

8 

a 

0 

3 

4 

1 

3 

•20 

. 


8 

4 

~ 

3 

8 

0 

- 

ti 

- 

a 

13 

0 

8 

1 

4 

S.'i 

. 

A 

- 

4 

8 

4 

- 

3 

4 

A 

4 

4 

11 

a 

3 

1 

0 

M 


(i 


!» 

- 

4 

8 

0 

8 

7 

8 

h 

10 

a 

1‘2 

1 

14 


. 

7 


5 

8 

't 


3 

1*2 

8 

1‘2 

0 

0 

4 

« 

3 

a 

40 

. 

7 

8 

0 

- 

Li 

8 

:i 

.. 

10 

- 

7 

8 

ti 


9 

8 


. 

14 

- 

11 

- 

i) 


4 

8 

13 

8 

0 

ti 

ii 

4 

a 

3 


. 

14 

8 

11 

H 

0 

8 

Ii 

13 

13 

13 

10 

Tl 

(1 

14 

a 

7 

<k; 

.. 

!.■> 


1-2 

- 

to 

- 

ii 

- 

\[i 

- 

II 

4 

7 

8 

a 

13 

;o 

. 

in 


IS 

- 

11 

- 

t\ 

H 

17 

8 

la 

*2 

8 

l*i 

4 

0 

7r, 


10 

B 

la 

K 

11 

8 

a 

1-2 

IH 

l‘2 

14 

1 

0 

0 

4 

11 

80 


17 

- 

u 


13 

- j 

7 

- 

•20 

- 



n> 

- 

fi 

«. 

:hj 

_ 

•20 

- 

17 


Ifi 

- 

8 

8 

S-2 

8 

10 

14 

11 

4 

•*> 

10 

HM) 

- 


- ' 

IH 

- 


- 

tl 

- 

‘20 


18 

1*2 

13 

8 

0 

4 

1HO 

. ’ 

'Ml 


3;i 


•21 

> 

11 

8 

i a? 

8 

‘28 

2 

18 

13 

0 

0 

‘2<K) 


4‘2 


‘Ml 


:v» 

- 

18 



- 

a? 

8 

‘2«'i 

... 

>3 

H 


_ 

47 

- 

41 

- 

0,% 

- 

•20 

8 

' .'»*2 

8 

40 

14 

:u 

4 

lA 

10 

;mh) 

. 

:»'2 


40 


40 

- 

3:1 

- 

7.'» 

- 

.m; 

t 

:i7 

8 

18 

13 


. 

01 

_ 



47 


*27 

8 

87 

8 

O/i 

10 

4M 

13 

31 

14 

400 

■ 

! 0(i 


(K) 

— 

r/2 


3(1 


KKl 




;to 


i'i 

•* 


—The Sr-t c<»luiJia rf*<it:<of di'cn*!* iind di9Itli^N oxil> , lint all fH^ifil|iorirnurit ntr^tn, (iinl ndtiituiiial (iiracliiiirat* 

ajmnixt (li fcrxlants and ijtlnrlimmln a itin are lad liwlitd* d. 

(surficd) (\ M ^ (V>intai)i!ili/ti«'r 


(No. 14.5*) 

From F- ./. Ha/litJatfy E.sq. Junior Secretary to tin* (iovt rnnu'iit ol* Intlia, to 
F, J, llalliday^ Esq. Secretary to the Ctovcrmncnl ol' 13 ciigaK 

Sir, 

I AM directed to acknowledge the receipt of your letter, No, 1517, dated the 
jid ult., with its enclosures, relatinjr to the court ol requests, and to rclurri them 
liert with, copies havirif^ been coti^unicated to the Law C/Ouunissioiiers. 

1 have, tSce. 

Council Chamber, (sif^ned) /*’. ,/. llaUiilay^ 

12 Oct. 1840. Junior Sec^ to ilic (iov^ of India. 


(No. 146.) 

From 7 \ //. Mnddacl^ Esq, Secretary to the (lovcrurnf ui ol India, to ./. C. C. 
Sutherland^ Esq. Secretary to the Indian Law (’uniinission. 

Sir, 

I AM directed by the Right honourable the Governor-gcnenil of India in 
Council to transmit to you, for the information of tlie Law Commissionerfi, of 
ii correspondence noted in the margin, relating to the court of rcquesls. 

^ I liave, See. 

Council Chamber, (signed) 71 IL Maddoekt 

12 Oct. 1840. Sec' to the Government of India. 

300. a Q 


No. 4, 

luaUUmiing « Couit 
of $ulxirdiniito 
Civil Jurisdictiou 
in CalcuiU. 


Juiiu'ial 


1.1 Ut r fior't Sx'crr- 
tAiy (Mivi rnnuMit *d 
ik'D^rul, Uau*'! 2 
Augu ‘t Willi 

lA'lU’r toililto/liiif d 
7tli S» pt<‘mber l'»H. 
I.eUer from ditto, 
dated 5ad^q>. Ust, 
witli Kiiclofuri** 



296 


SPFXL^ REPORTS OF THE 


No. 4. 


Jud. ConK. 

3 a March 1841. 
No. 1. 

Judicial Dcp. 


(No. 324‘) 

Frofil F. ./. Ualiidny^ Esq. Secretary to the Government of Bengal, to ST. //. 
Maddock. Esq. Secretary to the Government of India, Judicial Department. 

Sir, 

I AM directed by tlic liiglit honourable tiie Governor of Bengal to request that 
you will submit, for the consideration and orders of the Su|)reme Government, th(3 
accom[)anyirig letter from the commissioners of the court of requests, dated the 
2;]d ult., being a continuation of li»e corre.spondence submitted along with my 
letter, No. J402, of the 23th August last. 

2 . The (lovernor has instructcfl mo to add, that he lias acceded to the solicita¬ 
tion of the coirimissioners as re.spects tlie payment of the costs to which tliey 
refer. 

I have, See. 

Fort William, (signed) F. J. Ilalliday, 

'2 March itS/ji. Sec^ to the Gov' of Bengal. 


1 \ *S'.—Plea.se to return the enclosure. 


Jmi. Cons. From the Commissioners of tlm Court of Requests, Calcutta, to F ,./. IFdlidai/, Esq. 

22 Mauli 1841. Secretary to the CioveriimciU of Bengal, Judicial Deparlmenl. 

Nu. ‘j. 

Kncloeujo. Sir, 

W iTii reference to our l<Ut(‘r of the i^th September last, and the ijnlers of the 
Kiglu li<;nourabl(; the (Governor of Bengal, No. 154S, dated the 2f)th of ilu? same 
inoiUh, vv(; have the luaiei.r to report that the action of tres[)ass instituted in the 
Supreme (,\»urt h^'^ \\ in, Anderson has la'cn comproiiiised, in conlbrmitv witli tlie 
advice of Mr. Advocale-general Turton, and the orders of (fovcrnincnt above 
aihuletl to. 

j. \\ e heglo forward the acxoiiipanying taxed bills of costs, viz.: 

) Rs. //. y). 

Mr. r. B. SwiidioeV hill for lie costs of llui «lelendant - - j 1,020 6 4 

Mr. W. I). Sliaw's bill for llie costs of llie plaintiil', including | 

200 rupet's, the cuinprtnnisc money offered - - - j 3 - 

Tot AI - - - fV/.s' J\*s. 2,274 !) 4 

And to rccjuest that you will be plcasc'd to submit them to the Right honourable 
lli(! (lovcrnor of Bengal, for his Lordship s permission to charge the amount in 
the iic'ounls of tiu' lajuil of retjiiests. 

We rcspectlully liopi' that we shall not ho considered presninjituous in advert¬ 
ing to our letler oi the ;jd August last, in which we endeavoured to point out to his 
Lordship the j»ainlul pO'^iiion in which the commissioncTN were placed by reason 
ol llu' indi lihite and nnsetlied jurisdiction of this court. The experience of the 
past seven rnontliv'^ has convin<*cd ns that our views wen? by no means exaggerated. 
W e l< el daily coiisiileruble lanbuira'^srnent in our official situation to act with con- 
lidc nci' or witli iiseUiliu.ss to the [uihlic, '^ince the sjiirit of opposition to this court, 
bv di^honcsi debtors, has now reached to that, extent as almo-^t to cripple us in the 
due discharge of our duties. It is not iiiqirobahle, as we before hinted in our letter 
ol ;<l A.ugust, lliat nhjcctions may be urged agaiii^^t the competency of one com- 
missiouei to hold |U'oc(*ediiigs in lliis court; and should the question be formally 
chxidid bv llio Supreme C,’ourt in the negative, wo are persuaded that the public 
iutcrc>ts willsull'cr very seriously, and ourselves become subjected to prosecution. 

4* In tii('pr(‘s(mt instam'c^we mean the trespass case instituted by Anderson), to 
ya\ null ing of tlu‘ lieavy pecuniary outlay incurred in adopting the piopcr legal 
st(‘[)s in Justification of our oHicial conduct, let it be considered what has occurred 
since llu' d( ci^iv)n ut the Supreme C^nirt in ,Iulv List. 

The conrl^ ot rcquc>ts has lust mucti of its pulilic confidence. Hundreds of 
suitors are prevented hum resorting to it. Dishonest debtors are at ease, because 

their 
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their creditors cannot have recourse to the expeiisive tribunal of the Supreme Court 
for the recovery of many claims of w hich tliis court formerly took cognizance, and 
even in caries where our path of duty may appear to us very clear, legal objections 
may be raised, and legal proceedings adopted, wliich may render it necessary to 
act in the defensive at the immense risk of incuning heavy law charges, unless 
government should in every instance authorise the employment of its luw officers 
to take up our cause on barn! free of costs. 

At such a crisis wc consider it our duty to ctill on government to interpose 
on our behalf, and wc earnestly entreat his Lordship to is^uc such orders on tliis 
important subject as shall relieve us from crnbarra;ismcnt, and render the court more 
eflicient than it at present is. 

Wii have, &c. 

(signed) (7. lt\ JiritziL^ 

C’oiirt of Retjncsls, Ixussiwioi/ DuN, 

j ] February 1841. David Jlarw 

(/Olnmis^iolUTs. 

P. S. —Tl)c attorney of the plaintilf, Mr. Shaw, not having forwarded his taxed 
l)ill linuugh the Honourable (.'ompaiiy’s solicitor, we ilo not think it necessary to 
wait any longer, as a considerable period tms elap.scd since the decision ot the 
SupreiiK* Court. When Mr. SImw’s bill reaclies us, we slmll immediately submit 
it lor the orders of oovernmeut. 


In tile Supirnio Court of Juiiicalure at William, B<'ngal. 
Plea Side. 


William Amhrson v. llussomoif Dutt and Thoma> ford. 

C’u^ls of the DefeiuJanis taxed as hetw'eeii Attorney and (dienr, under u f'l.n ol 

the Jaiiuury 


t tetuber AtlendiiiLC ret*ei|il of ii letter from Mr. Macli od, 

< huf clerk of the conn of rcqnewts, eneloHint!; a leMcr ad- 
drtss»‘d 1(1 Rm'MOinoy Dull by Mi.Sliuw, the plaiotill \ attor¬ 
ney, and rerpii sting me to receive the summomii in this 
(.'iUKe;(No. 1 )- 

Wi inner a lei ter to Mi. Sliaw, rtr[ucsiing liiin to diiecl the 
>benH to serve the mnunonii upon me. « - - - 

Novcinl er ‘2U. Allciidiiig shciitf*» otUccr wlnii he biought to 
me ilie suinrnnns m tlna ca*.e, and snrning my understanding 
to appeal loi the di lendani.s , (No, 2) ----- 
U uf rant lo defend - -- -- -- - 

Attending at the court of lecpiests getting same Mgmd by 
ftu.'^soiiioy Dutt and Mr. Ford ------ 

Novrmbir .ph. Dialing imstructmns on the \\arr,nit t<i enUi 
iny ajipcarance fei the ircfendants _ - - - - 

Attending piotbo'iotary s olhcc tibn’4 same, and paid i.", annas - 

iSoveinbci (ub. Attciiding betipcaknig and afterwardK i\\U ndmg 
obtaining oUicc enpy plaint, and paid ;jrH, a, fi p. , ( No. ;j) - 
Atiendini: clerk oj the pipeia' (dice, searehing, and f«»mid mb' 
to plead, cnieied on the jst iiiKiant, paid 15 annas; (.\o. .p) - 

N(tveinber ytli- Attending cln.nt, going ov<'r the plaint with 
loin, ami roiifciiing and :id\iHing there^on, wtnn found ihi re 
WHS an ernn thciein, and receiving instructjons to -MM'b 
Mr. Shaw to amend the snine, ami to give ns furtluir tutir 
to plead - -- -- -- -- - 

Writing a letter to Mr- Shaw on tin; suhp'ci, and atlendmtr 
receipt of his* reply agreeing to my having lurdicr i»rn<' to 
plead ; 

Novcniher 8th. Attending client, Jluftsomoy Dutt, wliMi he 
brought to Die all the ongiiial proceedings had belore liiin in 
the soil against the plaintiff tn the comi of r( (juests, 
over f^amc v>uh him, conferring ami advisnig thtreon, ami 
iceciving in^tiuctioiKS for picas; twohoorg - - - - 
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SPECIAL REPORTS OF THE 


No. 4. 

BslabiifihingaCourt 
of Subordinate 
Civil Jurudiction 
in Calcutta. 


S.lis.a. 


Pi 


inau; 

November 8th. Drawing and fair copying plea of the defendant 

Russomoy Dutt; fok 16.- - 

Attending Mr. Cochrane therewith for settlement, and paid 

fee, 32 rs.; (No. 6). 

Drawing and fair copying plea of the defendant Tliomas Ford; 


fol^. iG 


Attending Mr, Cochrane thercwiih for settlement, and paid 
him fee, 32 rs.; (No. 7). 


November 12th. Attending receipt of a copy order of the 8tli 
instant from Mr.Bhaw to amend the plaint in this cause, and 
peiuHing ; (No. 8)-- 


November 13th. Attending receipt of the original order from 
Mr. Shaw, and signing my acknowledgment for costs on the 
back of the order - -- -- -- - 


Sa, Us, a, p, 

17 8 - 
34 8 - 
178- 
34 8 - 

28- 

2 8 - 


November 141b. Attending Mr. Shaw getting my ofBce copy 
plaint amended - -- -- -- - 

November 18tli. Teim fee ------- 

November 21st. Attending bespeaking and obtaining judge’s 
Kummons that the delenclaut Ilussomoy Dull do plead several 
matters, and paid 1 r. 14a.; (No. 9) - - - - - 

('opy and service thereof on Mr. Shaw; fols. 2 - - - 

Attending bespeaking and obtaining judge’s summons, that the 
defendant 'Fhornas Ford do plead several matters, and paid 
1 r. 14a.; (No. 10) - -- -- - 

(\i\ty iuid service ihcreof on Mr. Shaw ; fols. 2 - - - 


28, 

3 - - 

4 G - 

3 « - 

4 (► - 

3 8 ■ 


.\ovcmber 23d. Drawing and engrosning aOidavit of service of 
summons that the defend.iiit Uussomoy Dutt do plead sevcrul 
jnaUers ; fols. 2; (No. ll)- 

Attending before judge swearing same, and obtaining order to 
plead several maiicrii, and paid 2r.s. 14 a. jo p. - 
Attending prolhonolary’s oflice filing same, and paid 2 r 3 . 13 a. - 
Afii rwards altonding obtaining order, and paid 21s. n a. i p. - 
Seal, and attendance ibereon ------ 

Copy and service thereof on Mr. Shaw ; fols, 3 - - - 

Diavxing ami engrossing nihdavit of 8c'i vicc of summons, that 
the <lclbiulunt Thomas Ford do plead several matters ; fols. 2 ; 

(No. 12). 

Attending before judge swearing same, and obtaining order to 
plead several matters, and paid 2 rs. 14 a. lu]). - 
Attending ])r(itbonotary’s ollice filing same, and paid 2rs. 13a. - 
Afterwards attending obtaining ordtT, and paid 2fs. 11 a. l p. - 
.S(‘al, and attendance thereon ------ 

(^’opy and service thereof on Mr. Shaw ; fols. 3 - - - 


3 8 

5 G 10 
3 13 - 

3 11 1 

I 1.; - 

4 - 


3 8 - 

f) G 1 ‘ > 
3 '3 - 
3 >» 4 

1 13 - 

1 - - 


2 8 


Xovember 24th. Attending receipt of the draft pica of Rus- 
.somoy Dutt back fiom Mr. Cochrane, settled «■; by him; 

(No. 13). 

Viit iiding Mr, Advocate-g(;ncral therewith, and conferring, when 
lie approved of the same ------- 


2 8 - 

2 8 - 


November 2(>th. Attending receipt of the draft plea of Thomas 
: N - Ford back from Mr. Chmhrune, settled by him ; (No. iG) 

Atnndlng Mr. Advocate-general therewith, and conferring, 
when he approved of the same ------ 

November CTtli. Flngiossing plea of the defendant Russomuy 

Unit; fols. iG - - '.. 

Aiiemling clerk of the papers’ ofhee filing pica and original 
Older, and obtaining a rule to replv, and paid 4 rs. iia,; 

(^'n. I.)).. 

ul, and .\ttcndanco thereon 

t 'opv and service thereof on Mr. Shaw ; fols. 2 - - - 

Fiigiossing nlea of the defendant Thomas Ford ; fols. 16 - 
Attending clerk of the papers' oliice filing same and original 
order, and obtaining a rule to reply, and paid 4rs. il a. ; 
(No. iG)- 

S<.ill, and altciuhince thereon ------ 

t opy and service thereof on Mr. Shaw ; fols. 2 - 


■2 8 - 

2 8 - 


8 - - 


I 1.', ” 

3 S - 

8 - - 


r, 11 
I 15 - 

3 - 
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. 183 »: 

jNu.Jf^r. rt. ». 

2 S - 

November 30lh. Attending receipt of a letter from Mr. Sliiiw, 
rccjue^ting me to give him mort' time to repl}* to the plea, 
and answer; (No, 17) 

! 

i 2 s - 


1840: 

Jaiiuaiy 20th, Altending clerk of the papers* oltice senrchlng, ^ 
and found no replications hied to the pleas of the defendunU^ j 
and paid ir. 14/1. - - - - - - - - 1 

i 

1 

1 

: M - 


January 04th. Attending receipt of a letter from Mr. Shaw, j 
stating that his client wished to take the opinion of the court, ! 
as to whether the court of (’omiuis8ioncr> had juiisdiction ' 
over executors, and requesting to know if my client would 
agree thereto ,* (No. 18) 

28-- 


MaUing a eopy of Ml. Shaw’s letter : fols. 3 • • | 

1 8 - 


January 2-ith. Writing a leiier to client theronith, lequesliiig 
liim <0 II I m(‘ know his determination on the suhjtct •* 

♦ — — 


AUenfling clerk of the nap<'r:3’ otlict^ searching, ami found no 
n4)lic.ationH filed to the ph as of the delendant>, and paid | 
1 r. 14U.; tNo. 13). 

1 

; J »i - 


January ‘-Hth. Attending receipt of a loiter from the chiel elcik 
of the ( oiiit of n quests, in reply to mine of the 25lh instant, 
refiuesting me (0 leave the case entio ly in the hunds of the 
Advocate-general, to be brought on before tlie Supreme 
(’nmt in the manner be iniglii consider advisable, and 
perusing ; (No. 20) - -- -- -- - 

as- 


Making a copy thereof; fols. (i ----- - 

;i “ - 


Att('iiding the Advocuie-gencrul therewith, and conferring with 
him thereon at grtal length, win n he advised the course 
suggested in Mr. Shaw’s leiUT of the ‘-'qth instant; two hours 

0 "* " 


January Writing a letter to client, informing him thereof 

- 


M.iy otl'- Attending Mr. Shaw, ulieii he gave me a rejdieatioii 
to the plea of the (hdeitdani Hussomoy Dutt for my pciusal, 
and cunlerring - - 

28- 


Di.iw'nig and engrofi^ing iiiniructions h» Mr. t'lurke to draw u 
lejoinder; fols, 2 - - 

:i - 


Attnuling Ml. i’lurke therewith, and with the ollice copy plaint 
and pleu, and paid liini fee, idrs.; (No. 21) 

18 s - 


Afteiwaicis atlemling receipt of a letirr from Mr. (-latke, wisli- 
ing to have 11 consultation with the Advucate-genend on the 
lephcalioii this day, and uusWiTing - - - - - 

2 s - 


Attending the Advor.atc-gener.il fixing time for consultation, 
and paid 481-.; (No, 21/4) 

8 - 


Aiiemluig Mr. fdaikc infonning him liiereof, and paid 48 rs,; 
(No. 21/2) - - ._ - 

.yi 8 - 


Afterwards attending at the Advocuie-general’M on consnitulioii, 
when lie advised that the plea of Itubsomoy Untt should be 
amended j four hours 

to - - 


May J.-vh. Anending client informiiig him tliereof, and 
eeiving iiistrueiions io apply for an order to amend the 
plea 

2 H - 


May 2titli. A1 tending clerk of the papers’ office, obtaining 
a cerlificalc if no replication filed to the plea of Russomoy 
Unit, and paid annas - . 

t - 


Drawing and engroKsing petition for leave to uiiKMid the pica, 
iiniencliiig the plainlitr’s office copy thereof gratis; fols.;;; 
(No. 22)' - - - . . . - - - 

4 « - 


Attending before judge presenting petition and obtaining order, 
and paid 2 rs. 13 a. - 

Attending clerk of the paper?,’ otUce filing name, and paid 
2rs. 13 a. 

3 - 


Drawing indruciionn to the Advocate-general to amend the 
plea - -- -- -- -- - 

» - - 


Attending him therewith, and paid him fee lOn., wlieii he 
amended the plea ; (No. 23) 

Alteiidmg clerk of the papers’ office amending the pica, and 
paid ;j rs. 12 a. - - - - - - - - ' 

)H 8 - 


41.' - 


Attending bespeaking and obtaining rule to reply, and paid 

1 r. 14 a. (No. 24^.. 

2 14 - 


;joo. 


{ro/Ufnmil) 
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No. 4. 

E:-.tal/li:.luuga Court 
oi' Subordinate; 
Civil JuriKdicti<;it 
in Calruttu. 


SPECIAL REPORTS OF THE 


*S'. Ils. a.p. 


JHIU: 

Mav S('a! and attendance ihcieoii 

Copy and sdvic.e llioreof on Mr, Shaw; fols, l 


May Jjih. Attending Mr. Sliaw obtaining his; office copy plea 
to amend 

Atleiitling clerk of tlie papers' office amending same, and paid 

;}rs. 14 a. 9 p.. 

Atiending Mr. Shaw, returning his office copy plea amended - 


,lunc i.'3th. Attending receipt of a leittr from Mr. Brietzike, 
reijiieftiing me to bring this case for deci^ion before the 
court as soon as possible, as many actions were pending in 
the court of retjuesih against executors, and which could 
not !)e decided until the judgment of the court was passed 
in this case, and aiiKWiTing ; (No, *25) - . - - 


June '29th. Attending receipt of u notice from Mr. Shaw, 
demundini; a joinder in demurrer On this case . - . 

Ailoiuiing eleik of the papers’ oflice, bespeaking and obtaining 
office copy similiter, and olhee copy detnurrer, and paid 
;j rs. ton. J i p. 

Drawing and engrossing joinder in deimirrer; fbl. l; (No. 26) - 

July 2(1. Attmtiing clerk of the papers* office filing same, and 
paid ir. 14 a..- 

Jhiid clerk of the pa|«'rs for B( arching plea, and attending pro- 
ihonotary llicrcwiih - - - ~ - 

Diawim/ and oncrossing notice of joinder in demurrer filed : 
fol. I ; (No. 27). 

Copy and service thercol on Mr. Shaw; lol. i - - - 

July 4th. Attending rc^icipi of a letter from Mr. Shaw, rc- 
i|iiCHiing me to consent to setting down the demurrer for 
Thursday ne.xt, and unsweiing; (No. 28) - - - - 

July / th. Attending i(;cei|)t of a long letter from Mr. Briclzike, 
re(jnesting me to have this case brought to a dose us soon as 
possible, and aiisvveiiiig; (No. 29) - - - - - 


July 91I1. Attending the Advocate-general, conferring with him 
on this case, when la* wished to see the letter of the Court of 
Dir(;ctui'.s tO the(iovianmeiu,dated m January contain- 
ing nisiructions for the proi‘ci;(liugs of the court of requests 
Wnimg a Iciicr to client for the same, and atteiulsng receipt of 
his reply forwarding a copy thereof, and rd’ernng me to the I 
governnu nl recoi(l.s for the original thereof - - - ; 

July lOth. Wiiiiiig ti letter lu Mr. Bn.shby, sccieiary in the : 
Ceueral Dep.irUiicut, for the original leiier - - - - > 


July iitli. Ailendmg at Mr. Bushin’s oflico conrernng with 
him, w hen the h tiers could not In; found ---- 
Perusing pleadings to pn pure hnef 

Making t\v.. copM s of btiefs for counsel, fols, 8tS each ; (No.30) , 
Attending Ml. Advoc ite-general with oiu'<'.opy, and paid him ' 
fee, fl.j I.''. “ 

Aiiindmg Mr. (.'latke with the other copy, and pa'd him { 
(Vc, .ftS IS. ; (No. 31) --------i 

Making t^\o copn s of dciuuirer book for Sir John (1 rant and 
Sii U. Scion; foU. 8S each ------ 

Atlv ndmg Sii JolmCrrani’s clcik wiili copy,and paid l r. 14a. - 
Attending Sir II. Setoiis clerk with the other copy, and paid 
11.14 a.- 

Jidy 201I1. Atieiuling Messrs* Turton and Clarke severally, 
living time foi cmi.'^ulialion ^ 

Paid Ml. 'fiirton considtaiion fee ------ 

Ditto Mi.l.Markc - ditto ------- 

i\tu nding on cau.se, when the Atlvocale-general direcU‘d me to 
g(» peisonally to ihcconrt of commissioners and see if I could 
not get ceiiam directions given them by gtivernmcnl when 
Mie was lirst Cbtablishcil; four hours - - - 

Viicmimg the court of comiuissio lers searching for such 
0101 turns, and alter >ome trouble discovered them, and 
atteuilmg counsel ihdcwiih, and conrernng with them 
tin lion; tour hums - - - - - 


Sa,Rs,a. p, 

» 15 - 
:3 y 

28- 

4 14 9 
2 8 - 

2 8- 
28- 

2 8 - 
2 14 - 

1 J 4 - 

2 S - 

3 - - 

28- 

2 8 - 

2 s - 

2 8 - 

: 8 - 

3 - - 
88 - - 

fib s 

*8 - 

88 - - 
2 14 - 

2 14 -- 

5 - - 

48 ^ - 

48 - 

to - - 

10 - - 
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S.Jis.a,p, 


i8 4 - 


6 8 


2 8 


1 ii'lO: 

July 2]St. Atteudins: court, when the doniurrei* was argued at 
great It-ngili, ami allowed, with costs ; four hours 

Paid prothonotary - 

Ditto crier - -- -- -- -- - 

Attending receipt of a letter from Mr. Shaw, recjiiestiug to 
know if my ehtnt would now make any it pnration to his 
elieni for his illegal conduct, and if not, that he would s^et 
down the caiLse to assess damages, &.c. 

Making a copy ihi rcof; fo!^. •2> 

Wriiinjr to client therewith ------- 


July 22d. Attending receipt of a letter from a client, request¬ 
ing I would make a full and explanatory report of this easr; 
. 


July 24th. Writing a long to client, containing my 

rcpoii of this case, as rt'qnested ------ 

.luly a7th. Attending receipt of a long letter from Mr. Shaw, 
lequesting to know if my client woidd or would not make h 
reparation n> his rlieru ; (No. 34) - - - -* - 

Making a copy therei)f; fuls, 2. 

Writing to c)i«nt therewith ------- 

Augnsi 2()th. Attending client, etmlVning, fu^d receiving iii- 
strnetions to suhtfiit the correspomhoice had wiih Mr. Shaw' 
to the Advocale-goncral fur his advii'c as to a cuinpiomise of 
this action, and lectiving instriictums lor Hueh case; 2 hours; 
(No. <!)- 

Drawing and engrossing such rase ; fuls. 12 ; (No. [\ff) - 
Attending Mr. Tnrion liieicwith, and paid him fee, 

Septeinhei 7th. Attending I'feeeipt i>f ilic case hark fioin Mr. 
Aiivucate-geneiiil, with Ills opiiinm thereon 

Si ptfoiiber :Sth. Making a copy of the opinion, fols. 3, at 
ch< nt\ request --------- 

Aueiiding i iii'iit tin iewith, and conferring with him ihereoiii 
when l;e |irun}iM;d to send the opinion to goveriiiiieiil, for 
oiders thereon --------- 

Oeiolx r i .\lh ilding receipt of a lelttr from clii nt, for¬ 

warding a eop\ ol tile lesolution of Jgiivemnn nl olleiiiig 11 
e«iuipn>inihe of bis ;iflii»n on pawtu iU of 200 rupees to tin- 
pbiiiitil) jnr (liimageb, and requesting me to c(»minuincun‘ 
with Mr. Shaw on the subject; (No, 3I); - - „ - 

^V"riting a hlieF to Mi. Shaw, ofUrmg llou rif|>ee« for danuiges 
and ihe t osis ot this action ------ 

()('loher 17th. Atfciidmg K ' eipt of a letter horn Mr. Shaw, in 
rrply fo mim' of the irgh insiaril, declining to accede 10 our 
trims, and rifpiiring ."^oo rupees for dainagi's and the COhIk - 
Making a ropy thereof; foU. 2 ------ 

riling a lotier to i bent tin n w ith, for instructions 

October 2i.st. Attending clietit, conferriug, ami receiving in- 
sliunions to tiio\(; l<ir a rule Ni,i lo pay gno iiipers lor 
damages, in court, logeiher ivitli die co^ts of this actioa 
At:(‘ndiug Moo(li)<e.oodun Bosi’ un<l 'Hissehsur IbMiiiergea, tlie 
m .rl siidr is of fbff comi of I'erpn sts, taking nisirueiioiis toi 
tin ir joint r.fiiilaut, a^ giotimis of t'oe applicaiion ; 2 iioms - 
Dia\.ing and tair copying siich allidavit ; loU. i;{ ; (No. 37) 
Milking a eojfv <■! my lettei 10 Mr. Shaw ol ihc Mnt.i:ii, 
and of id'< reply ; hds. 3 ------ - 

Attemlmg Mr. Advocate-general therewith and with tiic a/h- 
daiit, and paid lum lee, 32 rs. ------ 

Novernb r 4ih. Attending receipt of the draft afiidavit. tiled 
by tba'AdvocaK-gtncial, with several alt.<raiiont, and hjs 

opinion thereon.- - 

Engr^vsing affidavit; fols. 13 ------ 

Novembei (>th. Attending prothonotary's office, hev|K*ak)ng 
and rrhtainmg <i^ce copy, mbiuten ot judgment on doiiiurrer, 
and paid ir. 8 a. 4p. - - - - • - - ^ 


S€i*l{s,a, p, 

10 - - 

3 * “ 


2 s 

1 - 


-> H 


2 S 

1 - 


6 

Ki 

ot> 8 


1 M 


2 S 


2 8 


2 H 

I 


1-1 K 
1 K 

:M H 


2 H 
(i 8 


2 
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No. 4, 

i:)Kta)>lib]iii)gaCout( 

Subordinate 
Civil Jurisdictioii 
in Cairiitta. 


]«J0: 

Sa.Jls.a. p. 

Novornber 7th. Attending the deponents on their joint affi- 


davit, explaining^ and gcuiog same signed by them 

« 8 - 

Attending before judge, getting tliem sworn thereto, and 


paid4rg. 

6 8- 

November loth. Drawing special motion paper for the appli- 


cation; I’ols. 2-.,------- 

28- 

Attending the Advocate-genera), and with the affidavit and 


minutes of judgment, and paid i^irf; (No. 38) - 

18 8 - 

Attending court when ibotion made and rule Nisi granted 

2 8 - 

Paid prothonotary for minuting motion filing grounds 

4 il - 

Paid leading clerk for reading grounds ----- 

- 15 - 

November ilth. Attending obtaining rule Nisi, and paid 


3r8. 4a. 6p. .. 

4 4 c 

Seal, and attendance thereon ^ - • - - . 

1 ^5 “ 

Coffy, and facrvice thereof on Mr, ; fols. 4 -. ^ 

48- 

(Jopy to licep ; (No. 3j)) 

2 - - 

November latli. Drawing and engrossing affidavit of service of 


riilt Nisi; fos. 2 ; (No, 40) ------ 

3 8 - 

Attcmiing before judge, swearing same, and paid 2rsi - - 1 

4 « - 

Making a brief of the rule Nisi, an<l groundi* for the 4 dyocaic- 


gerural to iinikc same absolnie; fols. iQ - 

98- 

Attending th(J AdvocatV'-general tlierewiih, and pmcl him fee321*8. 


(No. 4t). 

34 8 - 

Aitending receipt t)f notice of trial from Mr. Shaw for the 


silting; (No, .|2) - -- -- -- - 

2 8 - 

VVuting a ktJter to Hicnl informing him thereof - - - 

2 — 

November lijtli. Atti'nding client, conferring and advising 


will) binj|, and N'ceiving instiactions fbr cas(‘ and ))rQof;,4 hrs. 

10 - - 

Diawing ease and proof; bd.s. 14 ; (No. 43) - - - - 

8 8 - 

Making two copies tbereof for ecMiMsel; fols. 14 each 

14 

Attending Mn Advocate-geneial with bis brief, and paid </» rs.; 


1 

1 

1 

f 

1 

1 

1 

1 

1 

oH 8 - 

Alleiiiling Mr. Clarke with liis brief, and paid Hors. ; (No. 4fj'i 

82 M - 

November Kftli. Attending of a long letter from Mr. Shaw' 


proposing cl^i tiiin terms for the setilement of ibis action, and 


perusing; (No. 4b) - 

2 8- 

Making a copy thereof ; Jols. 4 ------ 

0 — 

\V 1 iling a ieller to clieni tlierevvitli - a - - - 

2 - - 

jMyking a eopy of ibe letter foi tlie Advoeale-geiieial ; fols. 4 - 

*2 - — 

Atteiubng bnn ibeiew^b amCcoiifeiiirig thereon - - - 

2 S 

Noveinbei iHib. The u.siial charge!, for a subpojna ad teste to 


live witue>s»’8, not sealed or served ; (No. 47) - - - 

T) 7 - 

AMeiidmg court when the rule Nisi was argued at great length, 


and alter much discussion it was disciniiged - - - 

5 - - 

Atieiitling informing client iliereof, and advising - - - 

2 8 - 

Paid proilionoiary for nunuiing motion filing grounds 

5 - 

l*aid clerk of Ibe papers ------- 


Diim eiier - -- -- -- -- - 

- »5 

Attending reei'ipt ufii letter from Mr. Shaw, informing me that 


lie had strnek out the cause fioin the board, and .agreeing to 


ac(’< (It* to the K ims pl'opo^e^J,*by us; (No. 48) - . - 

2 8 - 

ISlakiitg a copy thereof, fols. 2, and attending writing to client 


ilierewiili - - - - 

3 - - 

November 21st. Attending receipt of the draft order of the l8th 


in Slant from the prothonotary for my approval - - 

1 - ■ 

Making a copy thereof for the Ad vvicate-geiieral's approval; fols. 7 

3 « - 

Attending Inin iheicwitb, and p*aid itirs. - 

i8 8 - 

November 22d. Ailtiiding leecipt of the draft order back 


fioin Mr, Tiirloi), with ullciation ----- 

28- 

Aiioiuling the prothonotary llieiewitli ----- 

1 - - 

vNOvember 251I1. Attending receipt of a copy of the draft order 


fn'in the proihonolary, as settled by Mr. S^iaw ; (No. 50) - 

1 - - 

Making a copy tbereof for the Advocaic-geueral; fols. 7 

3 ^ - 

At lend mo Mr. Advocatc-gcnerul therewith and with the copy 


order settled by him, when he made a few alterations thereon 

2 8 - 

A landing the prothonotary therewith, returning same • 

1 - - 










S.R.<t-p. 


44-4 

a’ 
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1840 : 

DccemUer I4tiia Attending r«cei|)t of « cop^ aammoM from' 
Mr.Sbaw for Wednesday to tax his cost$« ondor the,, 
winuteB urjudgment of rt>e ll|,st last; (Mo. 51)^ -• ' 

December I5tb. Attending at the Ouing-officer on taxstioo 
of Mr. bilU^ - ^ - 

December igth. Attending receipt of a co|>y allocotur fcom 
Mr. Shaw - - - - - - 

Attending informing client the gniount ihereol'i and requesting 
lum to pay the tame 

December 20th. Attending client when be brought gie the 
amount^ and giving receipt for same . - - - - 

Altendiug Mr. SIfaw with Ute amount and obtaining bis alio* 
caturreceipted - - - - - 

Bill of costs ^ -- 

Attending the iaxing-officer (herewith - • - ^ - 

Paid Imn -p 

Attendhig on taxation • • - - - . 

Paid fur taxation.. . 

Summons had oaah 



> Sa^ JKi. 1^63 6 

1,667 "9I 

47 



I allow of this bill between attorney and c)ient| the sum of Company's ru| 
0 annas and 4 pice. 

^ * (signed) 2 ld> Vauf^n, 


8 February 1841. 


(signed) C. W, Brit; 


No advance* ♦ 

(signed) J, B. Swinfioc, 

J)efeiidant’s Attorney. 

23 January 184J. 


Kegislered* N( 
New Bool 



In tlic Supreme Court of Judicature at Fort William in Bonga| 

Plea Side. 

Wiiliarn Anderton v. Ruuoftii^y JJuit and Olhen. 

(No. 1353—EO 

I HAVE taxed the costs of the plaintiff in the above cause, P®*'^y# 

under a Minute of Court, bearing dale the Cist day of July 1840, and d® ** ****** 

of Company’s rupees 654 and 3 annas. ^ 

Dated this 16th day of December 1840. 

W. D. Shaw. . 

Plaintiff’s Attorney. , 




Received payment. 


(signed) 


Pay. 


(signed) 

(signed) 


r« i). Shaw, 


JJ. B. Sw 
C. W^Brilzikef 
Commissioner. 
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N.0,4V 

" -- *1 

Mi Con^ 
30 March 11 
Na.3. 


it- 


Judicial. 


(No. 41.) 

' From T. II. Maddock, Esq. Secretary to tlie Government of India, to F. /. 
Ilallidayt Secretary to the Government of fidigal. 

Sir, 

I AU directed to acknowledge the recent of your letter, No. 324, dated the 
2d inst,, with its enclosures, and in reply, to Convqy the approval of the Governor- 
g^encral of India in Council to the sanction granted by the Right honourable the 
Governor of } 3 eugal for the payment of costs in the action of trespass instituted 
by Mr. Anderson ugainst the Commissioners of the court of requests in Co.’s Rs. 

2274. 9- 4-. . 

2. The original enclosures received with your letter are returned herewith. 


Council Chamber, . 
22 March 1841. 


I have, &c. 

(signed) T. H, Maddeek, 
Miiecretary to tlie Government oS India.. 


Lesis. Cous. 
3^ July 1H41. 
No. 5. 


Judiciu) l)i‘p. 


/No- 9 ^ 8 -) 

F.J. llalliday, Esq. Secrctery to tbe/joveroment of Bengal, to T. H, 
Maddnck, E-sq. Secretary^ to tlie Govermncnl of ladia^ iu the Legislative 
i^e[*artn)t‘nt. 


|th reference to iny letters of the 2.5th August iS^o, and 2d March last, oa 
vj^ct court of requests of the decision 

of thMyjpremrCourt, in the case of AndMGn4!i “nd others, 

rected by the Right honourable the Governor ‘8tN..Rcogal to forward, in 
it it may be considered by the Supreme Governmeniy a^ ero orial on the 
Iwhicli has l)eon prc.sented to bis Lordship by Mr. N. Grant; and to add, 
I Lordship is credibly informed that the presqnt stale of the court of 
request! arising; out of the decision in the case in question, is productive of 
serious inconvenience to the people of Calcutta, and (It^serves to be remedied as 
speedily may be possible. His Lordship would earnestly recommend the 
Govcrnor-gijncrnl in Council to give an early attention to this matter, in which 
lurlhar deli^ ^oes not appear to be just to u large population,' or creditable to the 
Lcgislatuiw^ 


Fort 

24 June!^ 84 i. 


1 luLve, jcc. 

(signed) l\ J. Halliday^ 

Secretary to the Government of Bengal, 


.A 


ih. 

• Iv 1841. 
«)! f>. 

\ losiire. 


From (ffantj Lsq. to the Right honourable Earl AuckUwd^ k.c.b. 

Governor of Bengal. 

My Lor<i, 

Thk presertt imperfect constitution* and jurisdiction of the Calcutta court of 
reejuests, whic^ it js the purport of this letter to bring to your notice, will, 1 trust, 
be deemed suf&cicDtly important to merit your Lord^ip’s attention. 

I address yo\ | Lordship in the character of a private sufferer, but under a 
public grievanc^!. and I therefore come forward as one of the many for the common 
benefit of all whb are, or are likely to be, sufferers, if the evil under which 1 have 
suffered be not remedied. In that spirit I am encouraged to Impe tHht the case 
which I shall de^ribe will be considered, not with reference to the petty injury 
which it has dona to me as an individual, but with reference to the evil which it 
involves jio the imury of a large clau of mhabitanta of this city and its 
environs. <1 

The case to wliiih I solicit your Lordship’s attention is simply this: 

1 some timS bac^ placed with Mr. Lepage, a bookseller and commission-agent 
of this city, certain >books on commission sale, to be sold by him at certain 
prices. In dirdet (fpntravcntion, however, of my instructions, and therefore in 
breach of his dutv Us agent, Mr. Lepage sold certain of these ^ks at prices 
m fixed by me; and I therefore objected to l)u account sale, 
demanded payuAcnt of the difference between the prices at which he had 
Itiniself tdi sell and those which it was his doty to have realised on 
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the books in qticsticHi. My demand, however, was refiised« Md |>aid 

over the mere amount which lie had received oh the im|^^pcr sale;, of dha books« 

less his commiasiqa cfaarmi thus leaviiig a disputed balance M al^ut 37 rupees Citeiitts* 

due in my favour; and viewing the transaction as it then stood as one of simfde , 

debt) I therefore brought my action for that amount in the court of rec|oeatt* 

That court, however, on hearing tha nature of the case, and the objections of 
the defendant to the court^s jurisdiction, on the plea that the case involved a 
question of damages, declined interfeience and the suit was Consequently non* 
suited, leaving me no alternative betw^n an abandonment of my just ciami and 
an expensive suit in the Supreme Cour£ ^ , 

This admission of non-jurisdiction I have since been informed was, without 
doubt, fbunded on the authority of a recent case in the Supreme Court, W, Andur* 
son V. Kussomoy Dutt. 

Thus denied the justice I had sought in the minor court, I naturally determined 
upon seeking the realisad'on of my claim through the higher court, in which alone 
my remedy remained. On reference, however, to a solicitor of high professional 
talent and long experience, i was intormed that in such a case, involving as it 
did so trifiing an amount as 37 rupees, it would be folly to incur the risk and 
expense to winch a suit , in the Siiprente Court would subject fhe, as even under 
the most favourable circumstances, charges would be incused, part of which, 
although successful in tl^c suit, 1 could not recover;^ in short, that such charges 
Would assuredly very far exceed the amount for which my suit would be instituted. 

Thus, my Lord, I am debarred of a just legal remedy in the caSe of a clear legal 
wrong. But, under the knowledge of your Lordship's character and gpvenmieht, 

1 am well assured that such a state ot tlie law needs but to be brought to you? 

Lordship's notice to insure a speedy remedy of the evil now existing; and aa one 
of the many sufl'erers, I deem it niy duty Clius to bring forward my own case, as 
an illiistiation in point; for, to quote the words of an eminent autlior, the 
injustice done to au individual is sometimes of service to tlie public ; facts arc apt 
to alarm us more than the most dangerous principles." 

True, my Lord, the sum for which I sued was trilling; but it is for the recovery 
of every less important demand lliat the majority of suitors seek the iigencV of 
the court of requests ; and 1 tliereforc confidently trust that the principlei^ of the 
law, and not the principal of the action, in the case uuw brought to notice, will 
form the subject of your Lordsiiip's consideration. ^ 

There are thousands within and near this city to whom a single rupocMs aa 
much the matter of careful and anxious solicitude as a thousand rupees, to the 
wealthy ; and it is such nun who, under the want of a cheap court of competent 
jurisdiction, composed of efficient Judges to take cognizance of minor injurii's, are 
too commonly debarred tiie means ol obtaining their just rights whilst trampled 
on by the dishonest. ^ 

In conclusion, I beseech your I.^rdsbip to give to the subject of this letter (hat 
attention which its importance demands, and to remedy the public evil of which 
I have complained, by making such alterations and i in prove men ts in 4 ho present 
constitution of the court of requests as to your Lordship may seem ^necessary. 

Though 1 address your Lordship thus singly, 1 am well assured that dicre are 
hundreds who, if called on, would unite in the entreaty coiiveylMl in this letter. 

" I have, &c. 

Creek-row, Wellington-squarc, (signed) N, Grant 

Calcutta, 2*i June 1841. 


Minute by the Honourable A. Amo^^ dated 26 January 184I. 

I TUtHK the Council are aware, that if a law is wanted €or the Court of 
requests, according to the most eligible of the two or three schemes which ara 
iDOst deserving of consideration, the w hole matter might be disposed of in a fort- 
night, and might have been so disposed of in any fortnight during the last three years. 
Bat then a report from the Law Commission must have been dispensed with. 

I am satisfied that the Commissioners devote a great deal ofiiiue aud laborious 
atteinion to their duties, tliough it must necessarily happen that they are subject 
to many avocations, upon committees, examinations, foe., to which they are the 
mu»^ frequently invited, frdm their experience and standing, mid Jronj the cir* 
tottistanoe that their duties do not call for executive acts not admitting of delays 
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I believe that some of us, from an anxiety to become acquainted with ail inform 
mation bearing upon subjects, take up a great deal more time than is consistent 
with any early call for our opinions; perhaps also we are sometimes too solicitous 
about sending reports which may deserve great respect on their own account, 
rather than serving merely the purpose of practical suggestions, the ability of which 
cannot be generally appreciated. 

If the Council want immediately a scheme for a court of requests, I have 
always said that I only require a day^ notice to lay several before them, which 
fimy deserve their consideration. 

If they wish to wait for a report from the Law Commission, and at the same 
time think that the subject is more pressing than the Madras Judicature Report 
(for the other matters before the Commission are decidedly of less moment), they 
had, perhaps, better write to this effect, viz. that it has become necessary to 
modify the court of requests, and an Act for the purpose cannot be delayed 
beyond the next month. 1 'he Council is anxious for the opinions of the Law 
Commission ; but in order that they may he of practical use, it is wished that they 
be forwarded to Council before the middle of the next month.*’ 

(signed) Amos. 


Minutk by the Right honourable the Govejrnor-gcneral, dated the 28th June 1841. 

I AM strongly of opinion that no further delay should be allowed in this matter, 
and I would ask Mr. Amos at once to lay before ns n draft of Act for removing 
the disabilities under which the court of requests at present labours, and for extend¬ 
ing its jurisdiction, an object to which I attach much importance, as far as can 
prudently and usefully he done. Such a scheme nould include a provision for a 
single process and examination of parties, the appointment, if thought necessary, 
of a limited number of jurors, with a ready appeal to the Supreme Court. 

(signed) Auckland, 


Minute by the Honourable A. Amos^ dated 30th June 1841. 

I HAVE prepared a draft Act, which, I think, raises all the im|)ortant questions 
incident to tlie subject, so that I think the Act, after the maturest consideration, 
will chiefly consist of* modifications of the clauses here given. 

The points for considcrulion are :— 

1. Wl»at limitation of jurisdiction is to be imposed with respect of the sfiecics of 
suits ? 

2. WIml in respect of the money amount recoverable ? 

3. Is the jurisdiction of the court to extend into the suburbs ? 

4. Is any ami wliat legal assistance to he given to the court ? a very important 
question as regards expense, and to be viewed in connexion with the circumstance, 
that any material extent of jurisdiction must be attended with an influx of 
barristers. 

5. In what cases is an appeal to be allowed to the Supreme Court ? 

(i. Is a jury, or any modification of a jury, to he admitted ? 

7. What is to be the procedure in llie court below, and what in appeals ? 

8. What provisions arc to be made for fees of court, and what for costs ? 

As far as I am aware these points include the most important features of the 
whole subject, I have cut the knot of every one of them; but I have been much 
more anxious in the present emergency to present rules which should embrace 
every question, and which may be modifled or expunged in Council, after furilier 
consideration, than tu create more delay by deliberating about what kind of rules 
I should present. 

I incline to think that it is the intention oftlie Law Commissioners to txH^ommend 
a subordinate court, of w hich the principal judge shall be a barrister, and which shall 
try every species of cause, and to any amount, subject to an a|)peal in all cases to 
the Supreme Court. The process to he more simple than that of the Supreme 
Court, and assessors, in the nature of jurymen, be summoned. 

1 first drew the present draft so as to extend to alt cases under 10,000 rupees, 
the amount where appeals to the Privy Council commence; but on conference 

1 have 
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1 Imve reduced the amoimt, as will be foued in the draft If there should be other 
eoit^ not for goods sold, wagw, or rent which ordinarily are free from legal diffi- 
ciillies, they will be properly included wUh suits for those matters, provided it be 
thought eipedient to draw a distinction as to appealable and non^appealablo 
o^s, and to rest that disdocfion on the species of cases as well as the amount in 
dispute. 

Some more definite rules as to fees, costs, and procedure before, at, and after 
trial, and on appeal, will doubtless be su^ested, on our apfdicalian, by U)e judges 
of the Supreme Court, and by tlie Commissioners; it may be desirable to make die 
Act somewhat npore specific as to these details. 

Having said thus much of the draft, I will add a few words on the general 
subject*^ The confusion which has arisen is owing to the common cause of legal 
confusion in India, via. that autimrities. from a desire to do abstract justice, have 
$te{)ped lieyond the clear line of their iurisdiction. After these illegal precedents 
have l^cn followeil for many yetus, their being suddenly arrested creates much 
more inconvenience than if they had never been made, for then a legal remedy 
would have been applied, w tlhoiu the public being deprived of any advantages it 
had enjoyed. 

Iti extending the jurisdiction uf the court of rri|uestH, it is necessary to guard 
ourselves against the cuirenl of public opitiion, that we shall he at least udniinU- 
tering cheaper justice. There arc, I think, limits within which this opinion is 
correct, but 1 think they are more narrow than is genendly supposed, A very 
slight extension of jurisdiction culls for an appeal, if not also an assessor, and 
perhaps a jury. These must increase the expenses of a |>ctly court suit; but Ineu 
it may be said the small pay of ilie judges and olficers, the very niiuple form of 
pleading, tiie exauiinution of parlies, will still nmintain u great disparity betwemi 
the expenses of the supreme and petty court. On the other hand, I am not sure 
that in many causes tlie want of more s|)ccific pleadings, and the examination of 
parlies, may not increase the ultimate expense. Hut there remains this important 
consalerntiori, that the fees of the Suprtme (*ouri arc a very small item in tlic 
expenses of a suit* The tees of barristers and attornics are the main cuu.s(\s of 
expense. Now before a comparatively ueak court, certainly belore a jury, and 
especially in the cross-examining and re-examining of plaintilfs and defendants, 
the ;ulvantagcs of employing counsel will be iiUTcased beyond meuMirc in every 
case where the stake considcruhiy exceeds cither in importance or pecuniary 
amount tlm limits of the present juriKlictioii of the court of requests, 'rhe 
examination of parties, and the latitude of proof incident to simple furnnj ot |)lead- 
ings, though the former may now and then cut short 11 case, will probably, on the 
whole, both contribute to prolong trials to a most inconvenient extent. 

(signed) A. Amos, 


AN ACT for Modifying and Extending the Jurisdiction and Powers of the 
Calcutta Court ot Cotiirni?»sit>rjer» tor the Recovery ot Small Debts. 

• 

1. It is hereby enacted, that, subject to llic liinitatioil!) bcrcinaltcr mentioned, tlic 
court uf commissioners for the recovery of small debts within the town of Calcutta 
shall have jurisdiction of all suits for the recovery of tiebts or dutnages, where the 
demand is less in amount than i,uoo rupees. 

2. And it is hereby enacted, that any one of the commissioners shall constitiito 
a suflicient court for the trial of all cases where tlie dcinami tiocs not exceed 500 
rupees, and that where tlie demand exceeds such amount two coinniissiuners at 
least shall be necessary for the decision of tlie case. 

3. And it is liereby enacted, that where the amount recovered in any suit shall 
exceed 500 rupees, or shall be for any demand other than a debt by simple «x)utrttcl 
for floods sold, nuftes, or for rent, an appeal, if made within a week, shall lie to 
Her Majesty's Supreme Court at Calcutta, or to any jiidf^e of such court in 
vacation. 

4. And it is hereby enacted, that Her Majc.sty’B Su|)rcmc Court aforesaid, ujwm 
a case being appealed, may at its discretion decide the appeal iri full court, or 
direct the same to be decided by any judfje of the Supreme Court, and in cither 
CBM the suit may be determined both according to U»e rules of coui^s of law and 
of court* of equity, and the court or judf-e may gall for auy furtlier 'docuiiM.iits or 
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Eitabiifiiiii^Couft witnesses to be produced before sach court or judges alebottgh the seine may Mt 
of Sobordinato have been prodfuced before the commissioners, and shall make a final decision 
CWl Jurtidiciioii accordingly, and shall remit the judgment to be executed by the inferior court 
m ft 00 tft. hereby enacted, that it shall be lawful, in all suits appealable to 

Her Majc8ty*s Supreme Court aforesaid, for the parties to enter into an ag^ment 
in writing, to be signed by such parties, and by any one of the commissioners 
aforesaid before whom such agreement may be made, to the effect that the decision 
of the court of commissioners shall be final between the parties, and such agree¬ 
ment may be made at any period of the suit, and shall preclude an appeal being 
received by Her Majesty's Supreme Court. 

6* And it is hereby enacted, that the Jurisdiction of the court of commissioners 
aforesaid shall include as well the town of Calcutta as all places within fhe dis¬ 
tance of five mites from any part of the same town. 

7. And it is hereby enacted, that in proceedings in suits for any amount not 
exceeding 500 rupees, and being for goods sold, wages, or rent, the forms of pro¬ 
ceedings shall be the same as now used before the said court of commissioners; but 
in suits for any amount exceeding 500 rupees, the plaintiff shall at the time of com¬ 
mencing his suit file in the court of the commissioners a particular statement in 
writing of hrs complaint, and the defendant shall file a like statement of the grounds 
of his defence, within a reasonable time, to be fixed by the commissioners; and 
after the filing of the above statements the court shall appoint a day for hearing 
the parties. 

8. And it is hereby enacted, that the said commissioners shall from time to 
time frame rules for conducting all proceediMs before tliem, which rules, after 
they shall have obtained the sanction of the Governor-general in Council, shall 
have the like force and eflect us if inserted in this Act: provided always, that until 
such rules be framed and allowed, the proceedings of the said commissioners shall 
be the same as arc now in force, or in cases apfieatable to the Supreme Court, as 
near thereto as in the judgment of the said commissioners may ap{iear to be prac¬ 
ticable and reasonable. 

9. And it is hereby enacted, that it shall be lawful for Her Majesty's Supremo 
Court to issue such directions touching the transmission of appeals as may appear 
necessary, which directions shall be observed by the said commissioners and all 
persons concerned in the said appeals. 

10. And it is hereby enacted, that it shall be lawful for the said court of com- 
missioners in any suit bcfo!*c it to state a special case, upon matter of law c>nly, for 
the determination of Her Majesty’s Supreme Court, and Her Majesty^s Suppcme 
Court shall determine such case, upon hearing of the parties, and shall remit their 
decision thereon for the guidance of the said court of commissioners. 

11. And it is hereby enacted, that it shall be lawful for the Governor of 

Bengal, from time to time, to oppoint an assessor, who shall be a barrister of not 
less than five years’ standing, who shall be an assistant to the said court of com¬ 
missioners for the adjudication of such causes, and at such times, and according to 
such amount of salary as may be deemed expedient; provided, that such assessor 
be not appointed for any longer period than a month at one time, or at a salary- 
exceeding for one month. * 

t2. And it is hereby enacted, that at the request in writing of cither party to 
a suit before the said commissioners, when the sum demanded exceeds 500 rupees, 
and is not for goods sold, wages, or rent, it shall be lawful for the said com¬ 
missioners to summon a jury of six persons for the decision of such questions of 
luct as the court may submit for their consideration touching the matter iu 
dispute; and for the purpose of procuring the attendance of such jury, the said 
court of commissioners is hereby vested witli all the powers exercised for such 
purpose by Her Majesty’s Supreme Court.* 

13. And it is hereby enacted, that the said coort of commissioners may allow 
to the successful party in any suit such costs as it may d^eni reasonable, and shall 
for such purpose, from time to time, frame tables of costs and of fees of court, to 
be allov\ed by the (tuvernor-gencral in Council, in like manner as the rules for the 
conduct of proceedings aforcsaid; and in the meantime the said court of com- 
misstoners shall adopt the same rules as to costa and fees of court as are now 
in force in such court, or as near the same as in their judgment is practicable and 
reasonable. 


^ 1 would omit thii clause. (sifoed) if. Jmoi^ 
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MiNotE by the Houcwrdbie 4 . Amoi, dated 5 July 1841. Me.’4.' 

I WAVE drawn this draft in cons^nenpe of iny former draft twving beeq^sup* Lta V Cpni!’ 

p(^.ed tu have extended the ^nrisdiclittt of the court of requests lu soote resets a^uij ^941. 

too tOrgely; and it was thought that the court should he placed in the same sUua* N». 11. 
tion in which it practically stood prcviouslv to the late decisions. It will be 
observed that though in some respects the jurlsdicUon will thus be more Umitedt 
viz. in point of amount, yet in regard to the circumstance that '1^ app^ is not; 
given in any species of suit (agreeably to the former practice), the jurisuiction will 
he more extensive. 

This measure might be accomplished 1 ^ a proclamation; but the advantage of 
an Act is, that it may he published fur information, and the feeling of competent 
authorities and of the community known, and that suggestions may be received 
before the measure is finally setded. 

My own impression still remains, that except in two or three species of actions, 
an ap(>ca1, if not an assessor, is required} but that with this assistance the limit 
may exceed 400 rupees. 

The present views of the Council appear to rest on the impression, that pre¬ 
viously to the late decisions, when the court tried every kind uf case under 40a 
rupees without assessor or appeal (I am not sure that the court abstained even 
from deciciing nghts of land), and tuat by a single judge, justice was satisfactorily 
administered as far as the court went, ud that an extended jurisdiction was not 
required. 

It may be feared that according to this scheme some of the most intrieoite 
questions of law and fact, and some of the most important rights, may be deter- 
ipidt'd before the commissioners. Then, 1 conceive, they are incompetent to 
decide according to legal rules. They are, however, more likely to decide rightly 
than wrongly. The commissioners also are more competent judges than various 
grades of judicial officers, who decide much more important questions io tlie 
motussil. And it is very important to consider whether a defendant may remove 
any case, during vacation or otherwise, into the Supreme Court by certiorari, 

(Ciiartcr, clause 21, Smoult, .p. 25), so that it may lie said that both parties 
voluntarily permit their case to be decided by tiie commissioners. ^ 

(signed) Amot. 


AN ACT for better defining the Jurisdiction of tbe Calcutta Court of Cominia* 
sioners for tbe Recovery of Small Debts. 

1. Whereas great inconvenience has been sustained by reason of the Calcutta 
court of coroiiiissiurK’i's for the recovery of small debts having recently abstained 
from the decision uf divers cases, in which they had ordinarily exercised jurisdic¬ 
tion, but concerning tbe legality of their jurisdiction over which doubts have lately 
arisen. 

It is hereby enacted, that the court of commissioners for the recovery of small 
debts within the town of Calcutta shall have legal and equitable jurisdiction in 
suits of every kind, and by all parlies, as well representatives aa others, for the 
recovery of debts or damages, where the sum claimed does nut exceed 400 rupees: 
provided always, that such court shall not determine any right to laud or other 
real property. 

2. And it is hereby enacted, that any one of the coroniissioners aforesaid shall 
constitute a sufficient court for the adjudication of ail cases under this Act. 

3. And is hereby enseted, that all the ^towers with which the said court of com¬ 
missioners is invested, or to which its jurisdiction is subject, under any statute, 
Act, Royal charter,* or proclamation hcretdbre made or passed, sliall be extended 
to suits under this Act 

4. And it is hereby enuctefl, that alt the ruliiis and forms, fees of court, and 
other matters connected widi the process of tbe said court, which have heretofore 
been usual in the same, shall be extended to suits under this Act 


* I apprehend, leta m t)ie certiorarL Now, 1 conceive, a certiorari majr he applied for by 
ai^ 4afci»dant immodiatety alter tbe aqit la commenced, and tiiat tbe buprenie Court would rf^rnove 
ttie Bult CPD iu beitig hbown to ihein, that ibuugb the amount was triBing, the auii involved difficult 
of law; bul on thla poinf, and wbetber a certioran can be ubUined in vacation, it may be 
proper le make iot]uirief • 
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jr 1841. 

Vo. 13 . 

Judicial Dcp. 


35 Auk. 1840* 

3 March 1841. 
34 tb ultimu. 


- (No. 1079.) 

From F. J. HdUidayt lyKj. Secretary to llie Govern^nt of Reagalt to. jT. H. 
Maddock, Esq. Secretary to the Govcniiueut of India, Legislative Departtuent. 

Sir, ' ' 

1 am directed by the Right honourable the Governor of Bengal to request that 
you will lay -befoK the Supreme Council the enclosed letter from the chief magis* 
trntc of Calcutta, (No. 353 of the 34th ultimo), together with its accompftniiuOnts, 
relating to the legal boundaries of Calcutta, which subject his Lordship solicits 
may be taken into cousideratkin in connexion with the papers relative to the court 
of requests, submitted with my letters, as per margin. ' 

^ 1 have, Ac. 

Fort William, 6 July 1841. (signed) F. J. 

Secretary to the Governmeut of Bengal; 


Legis. Cons. 
3 (> July 1841. 
No. 13. 
Enclosure. 


<No. 353 -) 

From D. M^Farlan, Esq. Chief Mamstrate, to F. J. HaUidaif, Esq. Secretary 
to the Government of ilengal, Ju<(icial Department. 

Sir, 

I HAVE the honour to report that points regarding Abkarree licences have been 
under discussion at this office, and the present state of the legal boundaries of the 
town was conhidereil. It was found that Captain Birch’s police, passing the legal 
boundary, took post over the canal. 

2. Oil referring to the prod u mat ion of 1794, (see Act for improving the Ad¬ 
ministration, published by S. Smith & Co. in 1830) and comparing its directions 
with the actual condition of the boundary, it appears quite impossible to follow 
thcMij. Airnobt the whole of the places mentioned for the northern boundary are 
now unknown. Robertson s Garden and Jachapore are, 1 suppose, now unknown. 
The brook called C'hitpore Nullah♦ is very nearly destroyed; ports or metes, 
Nos. I, 2, 3, 4, and 5, arc all gone, and the old rowdcr-mill Bazaar can only 
be known by Some one curious in antiquities. 

3. These boundaries were prouuilgatcd before the Marquess of Wellesley made 
the Circular Uoud, but the promulgation has not been altered. The construction 
of u canal 10 years ago, lias still furibcr altered the physical form of the northern 
limit. 

4. 1 am very much disposed to ask the government to proclaim anew tlie 
boundary thus:— 

North. 

Tile west side of the River Ilooghly at the point where it is intersected a line 
drawn from the south side of the canal at Chitpore Bridge, in the direction of 
the said canal, from Barrackpoic Bridge to Chitpore Bridge, and the south or 
Calcutta side of the Circular Canal to Barrackpore Bridge over the said canal. 


East. 

Easternmost limit of the Circular Road, or western edge of Mahratta Ditch. 

South. 

This is quite indis- The Circular Road to the Pucka Bridge, west of the General Hospital, and the 
tinci in tin* piesent course of the drain (lussing under the said bridge to Tolly^s Nullah, and thence 
proclauitttiuii. south side of the said nullah to the River Hooghly, and thence across 

the river to a point met by the line of the said nullah tetwe^n Kidderpore and 
Ally pore bridges, protracted westward. ^ 

^ IVest. 

On the south by the point cut by the line of the I'olly’s Nullah between the 
Kidderpore and Chitpore bridges, along low-water mark to the point intersected 
by a line drawn from Chitpore Nullah on the line between the Barrackpore and 
Chitpore bridges. 

5 * Tliese 


Ap)ilic.Uvu ba* meatly b««ii made for tite occapation of the Ml. of the ditch by the neigkhoitn. 
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5. These alterations and definitions would ml be of much were 

it not very desirable to define the present boundary ; since the destrut^tioD of thf <>f 
Clutpore NuIIhIi, offences might l>e coniixiitted on the boundary^ the jpnQciKe 
locality of w liich it would be very difficult to settle. When the Circular Canal nos ” ^ 
dug, mucli of the earth excavated from the Cintpore portion of it, went to fill up 
the old Mahralta ditch or Chitpore Nullah : a tunnel on its side was indeed made 
for a portion of the drainage that used to pass through it, the rest going into the 
canal; but tlait is now clearly closed and almost forgotten. A little to the east 
the tiiiioel ceases, and the same difficulty arises. The limit had belter he extended 
at once to tiie canal; this would take in a very small tract only, the laiundary 
might remain as at present from Jlarruckpore Jhidge. 

t). Halsye Bagaun is now in the toan, though tlie cast side of the ditch. I 
w ould recommend its being made over to the Twenty-four Bergunuuha. 

1 have not, in the present pa|>er, taken any notice of the general point, via. 

Che desirableness of any distinction at all, nor of the advantages of bringing the 
(ieneral Hospital or the EutO|)ean Lunatic Asylum within the town limits, I only 
say that so long as the law is as it now is, and different systems on^ different 
tribunals prevail on two sides of the bouiuiary, it is very desirable that that 
boundary should be clear and defined. ] referred this letter to the magistrate pf 
ti)e Twenty-four Petgunnahs; his answer is annexed. 


Calcutta Police-office, 
24 .lune 1841. 


1 have, Sic. 

(^signed) D, M'^VarUm^ 

Chief MagistrMU. 


P,S .—A plan of the town also accompanies. 


(No. 48j.) 

From It. Torrens, Esej. Ma<;i!.fraio. Zillali Twt-iify-foiir Pcrj^jutiiiaiis, to />. M^Far- 
fan, Es(j. Chief Magistrate of (/alcuttu. 

Sir, 

I iiAvi. the honour to acknowledge your letter, dated the yth instant, with 
a plan ot (’ulcuUa, and copy of the (lovcrniiient proclamiuion regarding tin; 
hunndatics (d' (.'idcutla, wljii'h I return. 

2. In reply, 1 beg to say that I can fmtl no records here on the subject. 

I am, &c. 

Zillah I'wcnty-fuur Perguniiahs, (signed) It. Torrai.% 

23 June I S41. Magistrate. 

('IVue copy.) 

(signed) /J, AtFarlan^ 

Chief Magistrate. 


uii .liliy IH41. 
No. 14. 

Eiiclii^uie. 

A QUESTION, relative to the limits of the town of Calcutta, being now brought 
before the Governor-general in Council, he determines to avail Inmself of the 
power ve.sted in him by the 159th section of the Act of 33d of his Majesty Geo. 3, 
c. 5 2, for defining, asccrtainingi, de.scribing and establishing the boundaries of the 
sakl town. 

The Mahralta ditch, as far as it can be ascertained, has hitherto been deemed 
the boundary of the town, and the questions which have #iscn relating to the 
boundaries, have had a reference chiefly, it not entirely, to the space included 
between tlie point where the Mahralta ditch is discontinued into Tolley’s Nullah. 

The continuation of this boundary, therefore, through this apace requires to be 
particularly ascertained and defined. 

The Governor-general in Council remarks, tliat frequent inquiries have been 
made Co ascertain the true limits of tbc town, as will appear from the Proceedings 
of and that this subject more particularly engaged tl>e attention 

30^. S s of 


(No. 40.) 


Limits or the Town or Calcutta. 


Head again a Letter from Mr. Aa</i.wn, Clerk to the Court of UoqucsLs, dated tlic 
31st March 1794, and recorded on the 7tli instant. 
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EsUblitbiugaCourt 
of Subordinate 
Civil Jurisdiftion 
in Calcutta. 


North Boundary. 


Pauirg: the old 
Powdrr Mill Kaxar 
uiilil it reaches the 
foot of the bridge 
leading to Duiii 
Dum. 

East Boundary. 


South Doufidary. 


West Boundary. 


• Agreeably to what 
he understands to 
be the ancient 
boundaries of the 
town. 

With nuniherg upon 
each, (i.\ing No. \ 
at the 8omh corner 
of Chitpore Nullah. 


Legits. Cons. 
abJulv 1841. 
Nor 15. 
Encloaure. 


3^1 SPECIAL REPORTS OF THE 

of Government in the year 1788, when the e8tabli.shmcnt of an effective police 
was under consideration. 

Having referred to the above Proceedings to remove any doubt that may be 
entertained respecting the boundaries in future. 

Bcjioived, that the town of Calcutta shall, to all legal intents and purposes, 
extend to and be bounded by the several lines, limits, and boundaries foL 
iowing; viz. 

1'hut the said city or town of Calcutta shall be bounded on the north side 
thereof by a line commencing at a point on the west side of the River Hooghly, 
commonly called and known by the name of Colonel Robinson’s Garden, or Jack- 
apore, exactly opposite to the mouth of the brook called Chit()ore Nullah or Bang 
Bazar Nullah, which line being^drawn across the river from the aforesaid point to 
the south corner of the mouth of the nullah, shall be continued to the eastward 
along the south side of the said nullah, by the south end of the bridge called 
Chitpore Bridge, and so on eastward along the south side of the said nullah and 
the Mahratta entrenchment until it turns at Nunderam Seiii’s Bun. 

The eastern boundary shall be a line traced along the west side of the Mahratta 
ditch or entrenchn^ent, and the east of the road adjoining to the same, including a 

f garden called Haiilsee Bagaun, and from thcncc continuing towards the south as 
ar as the remains of the .said entrenchment are visible, by the side of the road to 
the southward along the eastern side of the Boytoconnah road, passing through 
iVlirza[)oor, leaving tlie Portuguese burying-ground to the east and the Boytocacon- 
nati bazar to the west side thereof, thereby including within the limits of Calcutta 
the Protestant burying-ground, Cliowringlice, and tlie lands thereunto belonging 
called Dhee Uirjee, and continuing to the southward until the point or tunting of 
the road towards the west, leaving Dhce Sreerampore on the east and south-east. 

From the above point li»e southern boundary of the town shall commence, and 
ahull continue to the westward with u little inclination to the south, excluding Dhee 
Cliuckerbeer, and including Bunia Poker, otherwise called Arreapoker and Birjea 
'Inlao, until the road or line meets the Govindporc Kail, otherwise called Tolly's 
Nullah at Allipore Bridge, which line shall be so drawn as to exclude the 
General Hospital for Insane, and the hospital burying-ground, passing on westerly 
until it meets Allipore Bridge as aforesaid. 

From the south sidt; of the bridge it shall be continued along the south side of 
the nullah at high-water mark, passing the foot or south end of Salmon^s Bridge, 
and extending to the mouth of the said nullah, where it enters the River Hooghly, 
excluding Watson’s Dock, and then from east to the west, across the river to the 
south-east point of Major Kyd s Garden, to the exclusion of the same, and adjoining 
to tlic village of Sheebpore. 

From the above point tlie western lioundary shall commence, and proceed to the 
north at low-water mark, along the west side of the River Hooghly, excluding the 
ghauts of Ramkissenpore, Howrah and Sulkea, until it reaches the northern point 
of Colonel Robinson’s Garden, or Jackapore aforesaid, opposite Chitpore Bridge. 

The boundaries uliove decribed are clearly and definitely laid down in the map 
of Calcutta and its environs lately published by Mr. Upjobn, which survey, made 
by the chief engineer, is found to be accurate. 

* The Governor-general in Council having thus defined what is proposed shall 
be the limits of Calcutta in future,* thinks proper, previous to a final determination 
upon them, and publication thereof, to direct that a copy of the above resolutions 
l)C sent to Mr. Tiretta, the civil architect, with directions to place temporary land¬ 
marks at the different points therein described, until they can be made of stone 
und permanently fixed, marking the several positions in the map prepared by Mr. 
Upiohn, that the names of them may be ascertained and defined with all possible 
accuracy, 

Ordered, that the collector of Calcutta, direct such of bis officers as are well 
inforintxi to atten(||||^lr. Tirettu. 


Proclamation. 

Whfreas in and by the i5Qth sec. c. 52, of an “ Act passed in the 33d year 
of his Majesty's reign, intituled An Act for continuing in the East India Oom* 
pany, for a limited time, the Possession of tbe Britis*!) Territories in India, toother 
with their exclusive Trade, under certain Limitations; for establishing further Regu¬ 
lations 
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latioos for tbe Mvemment of the nid Territories, end the better administration of EMdblithUiteCeMt 
Justice within me same; for appropriating to certain uses the Revenues and Profits *5^ 
of the said Company, and for making piovision for the good order ami govern- [ " 2 '^."*®**"* ’ 
ment of the Towns of Calcutta, Madras, and Bombay; * it is enacted twit *' If - 

any question shall arise touching or concerning the true limits and extent of tbe 
said towns and factories, or any of them, the same shall be inquired into by tha 
Governor-general in Council at Fort William, in respect to the limits and extent 
of Calcutta, and by the Governor in Council of Fort St. George, iA respect to 
the limits and extent of Madras, and the Governor in Council at Bombay in re¬ 
spect to tbe town of Bombay ; and that such limits as the said respwtive govern¬ 
ments, by order in Council, shall declare and prescribe to be tbe limits of the said 
towns and factories respectively, shall be held, dewned, and taken in law as tha 
true limits of tbe same, any custom or usage to the contrary notwithstanding.** 

And whereas such question as in and by the said clause of the said Act is 
meant and referred to, has arisen, and been made with respect to the limits of the 
said town of Calcutta; and the Governor-general in Council, in pursuance of the 
authority vested in him by the said Act, has inquired into the same, and by an 
order, duly made in Council, has declared and prescribed the limits 0# the said 
town, and has directed and commanded the seme to be publicly, in order timt the 
said limits, so declared and pre^ribed, may be know n to the inhabitants of the 
said town, and to all persons whom the same may in anywise concern, it is 
hereby publicly notified that tbe town of Calcutta, in respect to all legal intents 
and purposes, extends to and is bounded by the several lines, limits, and 
boundaries hereinafter mentioned and described, that is to say, ' 

_ ^ 

The Northern Boundary 

is declared to commence and does accordingly commence on the west side of the 
River Hooghly, at the post or mete No. 22, situated on the north point of Colonel 
Robertson s Garden, called Jackaikore, immediately opposite the mouth of the 
brook called Cbitpore Nullah or Bang Bazar Nulloh ; and tbe said northern 
boundary is from thence declared to continue and ii continued accordingly by 
a line drawn across the river from the aforefiaid point to the south corner of the 
of the mouth of the said nullah, unto the post or mete No. 1, near the foot of 
the Chilporc Bridge, and from thence by a line drawn easterly, and passing the 
south end of the said bridge, to No. 2, and from thence along the south side of 
the said nullah or brook to the post or mete No. 3, and thence on to the post or 
mete No. 4, passing the Old Powder Mill Bazar, until it reachea the foot of the 
bridge leading to Dum Dum, where the post or mete No. 5 is. 

The Eastern Boundary 

>s declared to commence and does accordingly commence at the said post or 
mete No. 5, and is declared to continue and docs iicxordingly continue by a line 
traced along the west or inner side of the Muhratta ditch or entrenchment, and the 
east side of tbe road adjoining thereunto, until it reaches the post or mete No. 6, 
at tbe northern angle next to the road of an enclosure called Haulsee Bagaun, 
which said Hauisee Bagaun is included within tbe town of Calcutta, and from the 
said northern angle by a line drawn eastward along tlie northern side of the ditch 
or trench which encloses tbe said Haulsee Bagaun, to tbe post or mete marked 
No. 6, and from thence southward along tbe western side of tbe said ditch or 
trench to the post or mete also marked No. 6, and from the said lail-meotionecl 
post or mete w'estward, along the northern side of tbe said ditch or trench until the 
said line reaches the mark No. 7, where there is a tannah, and from Uic said last- 
mentioned |)08t or mete by is line drawn southward, and on the western side of 
the Mahratta entrenchment and tbe east side of the Boitaconnuh road as far as 
the remains of tbe said Mahratta entrenchmeiit are visibhkto tbe post or mete 
No. 8, at the corner of Rajah Ramlochun Bazar, and or the road leading to 
Baulia Ghaut immediately opposite to Nanain Chatterjies road, and from the said 
last-mentionid post or mete No* 8, by a line continued in a southern direction 
passing through Mirzapore and drawn along tbe eastern side of the Bytaconnah 
road, and leaving the rortuguese burying-ground to the east until it reaches the 
Boit^onnah Tree, where tjie two posu or metes marked respectively Nos. 9 & 10, 
are fixed on each side of the road opposite to the Bow Bazar roadT and the Boi- ^ ' 

300. s 2 taconnah 
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KitiMMhftftCMiri tftciittnftb Ba;Jftr, attd frotn the laet-mentioned post or nrtfe marked Ko. 10, by a 
oTSibardififttir drawn afong the eastern side of the said Bytaconnah road to the post or 

b * *’ opfK)site to Oopee Baboo’s Bazar, which bazar is situated between 

” ^ V the farm Bazar and DhuniimtoUah road, and from thence in the same direction 

Until the said line reaches the post or mete No. 1*2, at the point or turning of the 
said road towards the west, leaying Dhec Sreerampore im the east and sonlh-east, 
and thereby including within the limits of Calcutta, the Protestant burj’ing-ground, 
Cbowringhee, and the lands thereunto belonging, called Dhee Birjee, 


The Sftuthem Boundary 

is declared to commence and and does accordingly commence from the last-mcn- 
mined post or niete No. 12, and is declared to continue and does accordingly 
continue by a line drawn from thence to the westward, with a little inclination to 
the southward, along the southern side of the public road, excluding Dhee Chuck- 
erbeer, and including Bunneapokur otherwise called Areeapookah in Dhee Birja, 
until the said line reaches the beginning of the Russapuglah road immediately 
opposite to Cliowringhce high road, where the post or mete No. 13 is fixed ; from 
the said post or mete No. 13, by a line running to the westward along tiie 
southern side of tlic public road to the pf>st or mete No. 14, fixed between the 
thannah and the Geiieiul Hospital, and passing'on westerly to the post or mete 
No. i/>, at tl)c foot of the Allipore Bridge, and excluding the General Hospital 
aforesaid, the Hospital for Insane, and the hospital burying-groimd, situated in 
Dhee Bolcanepore, and from tlience and from the south side of the said Allipore 
Bridge by a line drawn and continued along the south side of the nullah, com¬ 
monly called Tolly’s Nullah ,5 at high-water mark to the post or mete marked 
No. i(i, and from thence passing the foot or south end of Surmone Bridge, com¬ 
monly called Kidderpore Bridge, and extending to the mouth of the said nullah, 
wlic're it enters the River Hooghly, excluding Watson’s Dock, and to the post or 
inrte marked No. 17, and then proceeding from ea.st to west across the River 
ilooglily to the soulh-cust fmint of Major Kyd’s (iarden, and excluding the said 
garden and villages of Shcebpore, at which point a post or mete, marked No. 18, 
is directed to he fixed: And 

The Western Boundary 

is declared to coninu nce and dra's accordingly commence at the said point where 
the said [)()st or mete marked No. iH is fixed, and is declared to continue and 
(Iocs accordingly continue from thence by a line drawn at low-water mark along 
the western side of the said River lloogldy, hut excluding the ghauts of Rarn- 
kissorc, iluuuh and Sidka, uherc |)()f*is or metes are fixed, marked res[)ectively 
Nos. i(), 20, and 21, until the said lim? reaches lluj nortlRTu point ot Colonel 
Rohertson's (iarden, or Jaekaporc, atoiesaid, uIkm'c a |>ostor mete is fixed, marked 
No. *22, and iininediatcly opposite to the post or mete No. i, at Chitpore Bridge. 

Declared and proclaimed l)y order of the Governor-general in Council of 
Fort William in Bengal, this loth day of September 1794. 

(signed) E, Hat/y 

Secy to the Gov^ 


(No. 100.) 

(ons. From l\ J. HaUidatfy Esq. Officiating Secretary to the Government of India, to 
jii JuIn i«4i. jr, c\ Sutheriandy Esq. Secretary Indian Law Commission. 

Sit, 

I AM ilirecleil by the Right honourable the Governor-general in Council to transmit 
to you for submission to the I^w Commission the papers noted in the margin * 
W connected 


* Judicial consultation, 7th He^cember 1840, Nos. 41 )6. 

IhUo - - - a id March 1841, Nos. i 103. 

Letter from Secretary ('luverumeat of Dengak dated 24th June 1841, No.978, with Enclosure. 

Ditto ... - ditto. dated Cdi July 1841, No. 1079, whh Enclosure. 

Minuffs by 1I19 llonourahle A, Amos. Esq., dated 2(»th and 30th June, and 5th July 184!. 
Minute by (ho Go\Tmor-};cimal, dated «8th June 1S41. 
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wifb ihf» court of reaoestS) lor cooaideittUon wit^ Ibe sotyecl already 

b 3 !w(h^C€imsitmr^^^ — - 

. 

Council Clmiuber, (Hgned) F. J, 

26 July i84t« Officiating Seev to tbe iGov^ ot‘ ludia^ 


From ^ IndimJLaw Commissioti, to 

, F, J. Jlailida^f I tini Stfcrclary to the GoverniueaL of ladiUi LcgisljiU^Sl 
Department, - 

Sir, 

1 AM dirtied by die Indian Law Cominisaionef^ to forward, for submiHsion to 
tEc Govemof^general ui C^nc il f. a draft Act for establishing a court of subordi- 

nate civil jurisdiction in C^iitta. .. .. . ... *^ * - - - 

2. Tlie report alncfi contains the feag ons on wh icTi"t he pfB^ia todS tit this 'iiiX 
are founded is in progress and will shortly be presenteiir 

.. I have, 

Indian Law Commission, (signed) •/, C, C. Sutherland^ 

31 July 1841, Secretary. 


AN ACT for cstablisliing a C/onrt of Subordinate Civil Jurisdiction in tli^ 

C'ity of Calcutta. 

Whkkeas it is expedient that a« soon iis the necessary arraniremcnts can he made* 
a College of Justice, consisting of the Judges of the Supreme Court at Fort William, 
in Hengul, and of the judges of iht? Sudder Dewainiy Adawlul, vshoiild be erected for 
the ultimate deci^it)n, as regards India, of appeals from all courts, as well in the 
city of Calcutta as in the othtu' parts of the presi<lcncy of Meni;al, and it is expedient 
that some new provinion siioiild he mudo tor the trial of original suits within the 
local jurisdiction of iIkj Haiti Snpreme Court: 

And wlicreas Her Majesty's Supreme Court ot Judiealnre at Fort Williain in 
llengal is not autltorised in civil actions at law to exam me the parlies to sueb 
action'^, hv ieasr>n wheieol llie truth of the case must Hoiiu^times he ctinceah'd 
from the said court, or can only heeornc known to it by nituins of a bill in et^uity 
lor a discovery, whicli is a proceeding unnecessarily dilatory and expensive, and 
much less eHicacious for the manifehtalion of the truth of the case than examina¬ 
tion and cross-examination vird roce in open court: 

And whereas the procedure in civil actions in itic said court is more dilatory and 
cxptnisivc tlmu is necessary for the ends of justice ; 

And whereas the jurisdiclioii ol the court of refjuests for the recovery of small 
debts in and for tlie settlement of Fort William is limited to suits brought for the 
recovery of such debts; 

And whereas it is inexpedient that the jurisdiction of the said court of requests 
should be extended : 

It is hereby enacted, that from and after the day of llie 

court of requests for the recovery of small debts in and for llu; setllcmenl of Fort 
William in Bengal shall be abolished ; and that on the said day a court for the 
^xerci.se of original civil juiisdicticm iii the city ui (jah uipi s huin^e cslab hsne^^ 
^i d shall be called the Summlmate Civil Court for t he cMy of C alcutta ^ ^ 

^ IL Ann u is enBcrcd^ dial the said subordinate civil court shall consist of as 
many cointnissiooers as to the Governor of Bengal shall Irom tifin; to time seem 
meet, and that each of the cqinniissioncrs, sitting separately, shall exercise all the 
jurisdiction and powera herein conferred (j(>on the said subordiftate civil court. 

Prov ided always, that at least one of tbe said commisBioners shall bc.^ a barrister 
of not less llian five year» standing. w 

III. And it is enacted, that one of the said comiiiissioiicrs, being a barrister of 
6ve years' standing, shall be the cinef cummisstoner. 

IV. And it is enacted, that each of the commissioiiers shall receive such 
salary as to the Governor^eneral in Council shall seein meet, respect being bad to 
Uie qualifications of each. 

V. And it is enacted, that the jurisdiction of the said subordinate civil court 
shall, both as regards the nature of the matier in dispute and the local situation 
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>!.»bI»bii)gaCoort tliereof, extend to all matters for whlc^ a civil action at law mav be brousbUn 
of Subordinate Her Maiestv’s Supreme Court of Judicatore..and shall, as regarda the persons to 
Cml Joi^ction subjecHC ereto, exiend to c^l persons innaDiting or seeking a livelihood within 

in Calcutta ; and it shaii be lawful for the Governor-general in Coancil 

from time to time to extend the local limits of the said jurisdiction by proclama¬ 
tions to be issued for that purpose. 

VI. And it is enacted^ that the said subordinate civil court shidl in case 
make such decrees as may be agreeable to eouitv and ]|Ood conscience. loHowing 
such law as the said aopreme Llourt would h ave adminis t ered if the matter bad 
Been brought betore it m an action at law . 

VII. And whereas it is conducive to the good administration of justice that the 
respectable part of the public should be associated therein : It is hereby enacted, 
that the Governor-general 'in Council may, by proclamation, order that every or 
any c ommissioner of the said subordinate civil court, pjialt in all suits or m anv 

~ ytiv bfass dt suds, and in all proceedings thercim o r in any particular pro - 
^edife 'ihtrein. sit with one o r more iuror s! 

VIII. Provided'aiways, and it is nereby enacted, that the verdict of such juror 
or iurors shall be only for the* information o f^ con^( 5 ence of the ^ufl. 

iX. And it is enacted, that the manner of commencing a suit in the said subor¬ 
dinate civil court shall be as follows :— 

1. Each of the commissioners of the said subordinate civil court shall sit at 
stated hours for llie purpose of receiving plaints. 

2. Every plaintiff bringing a suit in the said subordinate civil court shall, except 
as licreinalter excepted, appear in person before one of the commissioners, and 
shall, orally or in writing, lay before such commissioner the facts which constitute 
his claim. 

3. The excepted cases in which the plaintiff shall be excused from appearing in 

person for the purpose of making the statement of facts mentioned in the last 
clause, arc the same as the excepted cases specified in clause 15 of this section; 
but the plaintift' shall in all cases he permitted to make the statement of facts by 
an agent, provided he deposits in sum of rupees-. 

4. The sum so deposited shall be held as a security for anything which may be 
or which may Ijecome clue to the defendant or to the governmimt in respect of 
the matter of the suit or in respect of the mode of conducting it; if nothing shall so 
be or become due, the sum shall be repaid to the plaintiff. 

fj. If the plaintift’ lays the facts hefore the commissioner orally, the facts, 
w hclher stated of his own accord or elicited by examination, shall be reduced into 
fortu and written down byJhe commissioner or by an officer of the court under 
his direction, and shall constitute the plaint. 

(). If the plaintiff lays the facts before the commissioner in writing, the written 
statement shall be corrected in form by the commissioner, or by an officer of the 
court under his direction, if it requires such correction ; and in substance, if it in 
any respect disagrees with the statement of fuels elicited by the examination of 
the plaintiff : subject to such correction the written statement shall constitute the 
plaint. 

7. When the statement of facts constituting the plaint has been ipade, the 

commissioner, if he is of opinion that the plaint docs not contain any cause of 
action against tlic defendant, or that the defendant, or the matter of the s^uit is 
not within..the jurisdiction of tl j^ sul ;>Qr dinate civil court, sbali make a decree 
accordingly. ^ 

8. If the commissioner is of opinion that the plaint contains a cause of action 
against the defendant, and that the defendant and the matter of the suit are 
within the jurisdiction of tlie subordinate civil court, he shall direct a writ of sum-" 
inons to be issued to the defendant. 

The writ of summons shall contain a copy of the plaint, and an 6rder to the 
defendant to appear before the court on a specified day, and to bring with him 
any documents which he may have in his possession, and of which the plaintiff, 
with the consent of the commissioner, demands inspection, or which he the de¬ 
fendant may think conducive to his defence, and a list of such witnesses as be 
supposes may be necessary tor his defence. 

10. If the plaintiff satisfies the commissioner that the defendant is likely to 
withdraw himself from the jurisdiction of the subordinate civil court, the comciita- 
sioner may direct a warrant of arrest against the defendant, to be issued together 
with the rest of summons. 


11. If 
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|i. If the defeiMhnt is arml^ oo lie shall be brought uitb all BttaUM 

convenient speed "before the eomroissionef, W niay disohaige bim from custody 
if he gives suflkteot security for his apj^faSS^Vo^^ depkSisttI ^^Cslcuiis. ^ 

commissioner conaidersi under all the {ircumstances of the case» sufficient^ or if __ 

he satisBes Uie romintssioiier that he does not intend to withdraw bimseif from 


the jurisdiction. 

12. On ev^ day on which any of the commissioners shall sit for the purpose 
of receiving ]mtnts^ ail the plmnts received shall be laid before the chief com** 
missiooer^ who wilT di^ibute them among all the commhuddners, including him¬ 
self. 


13. In distributing theplaints^ the chief cbinmisfiiooer will endeavour to giva to 

all the commissioners a share of business which will occupy an equal portion of 
the rime of each, and to give to each commissioner those kinds of suits which he 
thinks each best qualified to decide. ~ ,*rn-.-ir-rT-ir 

14. Every plaintiff and defendant in the said subordinate civil court ahait 
appear, except as hereinafter excepted, in person on the day specified in the wriri 
of summons, and on every other day fixed' for tlielr appasr&lRfn" by the commis* 


sioner. 

15. A plaintiff or defendant may be excused from appearing in person if ill; 
if absent from Calcutta ; if engaged in the public service; if exempted on accounts 
of rank by the regulations from appearing in the courts of the East India Com* 
pany ; if of advanced age ; if of tiic female sex ; if there Is a co-plaintiff who 
appears in [icrson; if there is a co-defendant defending jointly with liiui; if not 
personally cognixant of the matter in dispute. 

lb. But in all these cases the conuiiissioner may refuse to hold the party from 
appearing in person if he is not satisfied that the excuse is made in good faith, 
and that the mutter of the excuse exists in a sufficient degree to justify him in 
adoiitting it. 

17. Whenever an agent has been admitted in place of a part3% such agent shalf 
be permitted to do all that the party might have done had he a|)peare(l, and shall 
be liable to be examined and cross-examined in the same maniuT. 


18. And the commissioner' may, if lie thinks fit. order that the party excused 
shall be examined in any way in which a witless may be examined. 

19. When the commissioner has refused to hold any party excused, he may 
order the agent wlio makes the excuse to summon the parly on w hose behalf it 
is made on a specified day, and adjourn the proceedings to that day, or he may 
make a decree against sucli party after examining his agent. 

X. And it is hereby enacted, that as soon as the plaintiff and defendan t are 
together before the commissioner to whom the suit has been Assigned, be ftialf 
proceed to take the pleadings, and settle the demurrers and issues of fact. 

XI. And it is liercby enacted, that the manner of pleading shall be as 
follows; 


1. The defendant, in answer to questions put by tlie commissioner, shall confess 
or deny each of the material allegations contained in the plaint, and sliall state 
any matter ee hereby he proposes to avoid tlie plaintiff’s right to a decree arising 
out of such allegations contained in the plaint as he has confessed. 

3. The defendant may demur if he thinks the plaint states a case insufficient 
to entitle the plaintiff to a decree. 

3. The defendant shall not be precluded from demurring to any matter in tbc 
plaint because be has pleaded to it, nor shall be precluded from pleading to any 
matter in the plaint because he lias demurred to it. 

4. The defendant sliall not be precluded from denying as many of the allega¬ 
tions in the plaint as lie disbelieves. 

5. The defendant shall not be precluded from avoiding the plaintilTs right to a 
decree arising out of any allegations in the plaint which the defendant has con¬ 
fessed, by tlie statement of as many matters as he disbelieves to be true. 

6. The commissiouer will take care that, in taking down the pleading in 
writing, pleas shall be kept distinct from demurrers, and that no plea shall be 
double. 

7. The commissioners will also take care that the pleadings shall not be argu¬ 
mentative, and shall state matters of fact only, and not evidence of matters ol 
fact; and shall in all other res(iecu be such as to lead directly to distinct issues oi 
law or foct, and that eaclf issue shall have as much particularity ss conveniently 
may be. 
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shall be applied, as for as they are capable 
stages of the pleadings* 

IS of fact have been settled, a decree can be 
!e than that of the parties, and withoot orpi* 
inf nt c;n the law or e(|uity end good consaence of the case, ttie commisiiioner will 
make lil.. decree immediately. 

10. I'lif pkiintid and defendant may, through the medium of the conunissioncr, 
cro^s-examinc each other as to any iiuitter affirmed or denied on eitlier aide in 
pleading. ^ < 

n. If any demurrer results from the pleadings which the commissioner thijiks 
fit for argument, he will, after consultation with the |jiarties, fix a day for theargu* 
Rient on it. 

^ 12. It any isaue of fact results from the pleadings upon which it is necessary 

to liTM TfTe Y‘ffmini>.siuner will make a note of tlie names of the wiN 

•^nesse^ </n both sides, and of the facts wliich each of them is expected to prove, 
^nd the documents which each of them is expected to produce, and will grant 
such ftnbpopnas and 8ub|)a?fias duds tccuvi as appear to him to be necessary for 
the piirpojics of justice, and will, after coqy^ultation with the parties, fix a day for 
tlic taking of evidence. 

m XII. And it is HfTchy enacted, tliat if any commissioner, not being a hamster, 
pciTcivf s, while he is receiving a |)luint, or while he is taking the })leadings, or in 
any suhscqueiit stage, that the suit is one which, in his opinion, ought not to pro¬ 
ceed hefoie a commissioner who is not a barrister, he may hand over the suit to 
the chict commissifUH'r, and direct the purlic's to go immediately Infore the said 
commissioner, wlio shall proceed with the suit. 

XI 11 . And it is hcichy enacted, that if it sluill appear to the commissioner at 
any stage ol the suit that justice cannot be done without the presence and con-, 
cuirc'iice of some person not a [)arty to the suit, tlie commissioner may summon 
^ such person to appotir, ami make a dfxree vUiicIi shall he binding npf)n such {Hjlson, 
making sueli oifh i' regaKling the eosLs as shall t)e agrecabh* to justice. 

\I\^ Ami it is lit n by enaeled, that if in the course ofu suit the parties shall 
^ disagree ns to the bul.mee of an accoiiut, llie commissioner may direct that the 
account he r(d’crr(‘d ff) an aihiiiiitor nominated by tUv parties, or in default of such 
nonniMlion, to an officer of the coiiil; and such arbitrator or oflicer will report the 
amount due on either side, subject to any exceptions, which the commissioner will 
hear and decide. 

XV. And it is hereby enacted, that in all suits for the breach of a contract, if 
it sliall he made to upi^r to llie commissioner that the contract nmy be performed 

^•illTout jirejiicllce" io tlTe"plaintiff, and that the defoiKlaiit is able to (KTform it, 
the commissioner may direct a speeiilc performance of the contract, and enforce it 
by alliiehmenl. 

XVI. And it is hereby eruicle(l, that the commissioner in his decree shall order 
how much of the amount of any foes which may have been paid or be payable to 
any attorney ur barrister, shall he n ckoned as costs between party and party; and 

other ex|>enses ineuiied hy the parties in prosecuting or defending the suit 
L, shall be reckoned as costs between parly and party, and simll order in \m decree 
which party shall pay costs to tlic other, and to wlnil amount. ^ 

XV' 11 . Provided that no Ices whicli may have been paid or be payable to any 
attorney or barrister shall be reckoned as costs between party and party, unless the 
commissioner shall be satisfied that the assistance of such attorney or barrister was 
reasonaldy rajuired. 

XV111. And whereas it is expedient thot iiiconaiderale Iriigation should h& 
discouraged, and that those w ho sue or defend inconsiderately shdotd contribute 
towards the expenses of the judicial rstablishment; It is hereby enacted, that ih 
every suit in the said subordinate civil court the party or parties against whom the 
doeiee is made shall, if plaintiff or plaintiffs, pay a fee equal to 
o1 the value claimed in the plaint; and if defendant or defendants, fee equal to 
of the value decreed. 

XIX. Provided, that the conat^iissioncr may remit such fee, if he shall be satitk 
fied that the party or parties against whom the decree is made had reasonable 
ground for suing or defending. 

XX« And whereas it is expedient that parties to suits, who prevaricate or wil¬ 
fully make false statements, should be punished ; It is hereby enacted, that when- 
ever the coinmissionei' is satisfied that any party to a suit in the said subordinate 
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q. If, after the demurrers and issue 
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civtt court tMo» or Uo 'j Mr w wiHwi M l I oMklii states 1 

inetit, Jte tiwy m lib daci^ bafiuoiii a|iM ooohiMiity « ' 

•ud in de&«&^ OMy fMutfto tin bUMiMNkMi w.n’period j 

not iBaUMMidSlIgl’’' ' , '^' .>'■ 

XXt. And U b ticgre% «nacte<^ thnt tibo omoont of the fee* aadi jittot nih t po jd 
ehaU lie pnid moothijr mto Uie troMuiy. 

. XXII. And it H boreby enneted* thil dio memben of «nid Cottogn of Jor* 
tiee« or the majw^y of them, way from time to time make each roles for the r ef{0* 
lataon of tlie proceedii^ of the said sobordinate civil court as to them may aeeet 
meet, mod mm are 4f»ot intmnsisteot with anything' in this Act contained, which nilii 
efaali be in force from their date, and shall contitMic in force unless they sfaeU hO 

disallowed by the Governor-general in Council within the ijpi^ of_ 

from Aeir date; provided, diatsoeli rules shall be laid befbira ihe'DoVarMC'gmecnt;; 
io Cbuocii withio the space of from their date. ^ 

XXIII. And it is enacted, that the riieriff of Calcutta shall execute tho pro¬ 
cess of the said subordinate civil court, and shall, in respect to the execution of 
such process, be suiyect to tiie authdnty of the said subordioatO civil court, aoti 
shall fur bis trouble in executing such process receive from the public trensury such 
remuneration as to the Governor-general in Council shall seem meet. 


XXIV. Provided, that such remuneration shall be proportioned to the qaaothw 
of labour imposed upon the said sheriff in each month in the cxecutioo of the said 
process. 

XXV. And it is enacted, that any suitor in the said subordinate civil court who 

shall feci himself aggrieved by any decree thereof, except decrees in such suits as are 
otherwise provided tor in section XXVII. of this Act, may appeal from such decree 
to the College of Justice fur the presidency of fiengal and Agra established by 
the Act of tlic Council of India, No. of sulyect to such rules as are 

contained in that Act, or, subject to such rules, tnay move the said College of 
Justice fur an order to the subordinate civil court to reconsider its decree, or for any 
order to the said subordioate civil court for a new trial of the facts on which its 
decree is founded. 


XXVI. And it is hereby enacted, that the said College of Justice shall not alter or 
reverse any decree of the said subordinate civil court, nor grant an order to recoil* 
sider any decree of the said subordinate civil court, nor grant an order for a new 
trial of the facts on which any decree of the said subordinate civil court is founded, 
if the decree l>e consistent with the justice, conscience, and equity of the case. 

XXVII. And it is hereby enacted, tiuitauy suitor in the said subordinate civil court 
who shall feel himself aggrieved by any decree thereof which has been made by a 
como'issioiier who is not a liarrister, in a suit for wages, for goods sold and deli¬ 
vered, ibr money tent, for money due fur the lien of any (lersonal property, or for 
wages, in which Uie value in dispute shall not exceed the sum of rupees 400, may 
ap|ieai from such decree to the chief commissioner of the said subordinata civu 
court, sulyect to the same rules, as nearly as may be, as the parties apfiealing to 
the Collide of Justice, under section XXV.; and that the said chief commissioner 
Aall in such cases deal with the decree as the said college is directed to deal srith 
decrees by section XXVI. of this Act. 


XXVllI. And w berces, although the several provisions heroinberore contain^ 
for ilie constftulioo of the suBOWllUlUB lilVB' couri me all copied, m ore or few, esact *^ 


from xne provanoiu vor uie cunsiu 


atlM ’ ffl -TBel 


f4.1HlTTn>7. 


MstratiOtt or JOWPi Utiaw and equity, yet the combination of the |*v^ ral orovi- 
mOiisTO p^jt w, is hew ana expenmental ; anti it may happen that a iieoule 
to'toe aidlfmitustration ot justice by civil action at law in Her 
Supreme Court, may fed! aggrieved if they are deprived thereof; It is hereby 
deetared and cnaetad, tllat nothing ie this Act contained shall be cbnstiited to 
allect the jorisdictioa now exe r cised by Che aa^ Superaie Court in civil aettoos 
•C lew. 


Indimi I^imr C e mwi a am i i, 
gi July xAgi* 


(rigoed) X a C, Jwim toid; 

Seoveta^. 
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Court of' K«questo 


Minute by the Honourable A* Anm* 

Tjie first subject #bicb it occurs tome lo consider is, whether the dmft of the 
Conimis-sioners could be adopted without sending it home^ I think iueb a refer¬ 
ence will be necessary ; but the reasons, if they arc cotitlea to any weight, are too 
obvious to require discussion in a written minute. 


1. On the subject of expense. 


I have recommended the Commission to furnish an estimate of the ** fees of 
court ” which may t)e payable on each step in a suit, incimling the fees on an 
ap(>eal. This, however, cannot be satisfactorily accomplished until Government 
lays down the principle whether the court must pay itself, or whether Governmefit 
will pny tlie judges, or, as recommended, the expense of executions. As the 
question must greatly depend on the average number of suits, and the stages to 
wbicli they ordinarily proceed, any estimate which can be at present furnished can 
only he a loose approximation. 1 think, however, that notwithstanding the appeal, 
the “ fees of court,” in regard to quantity and amount jointly, will be less than 
those of the Supreme Court, even in the class of actions now ordinarily brought 
in the Supreme Court; hut in actions of that description, the saving will not be 
great, and it must be considered that the fees of court ” constitute but a small 
part of the expenses of a suit. 


A more important question as regards expense is, that of the fees of counsel and 
uUornics. 'iiiese are the main sources of expense, and here I must say that the 
Supreme Court has been sometimes misrepresented. The costs paid by the un¬ 
successful party are those which have been more commonly brought unde.r the 
attention of (lovcrninerjt, and they arc, no doubt, of a frightful character. But in 
tiiose cases the succtssful party, who it has been determined had right on bis 
side, has got justice very cheaply. In England the courts do not compel the un- 
Micccssful f)arty to reimburse tlie successful party to the same extent, and conse¬ 
quently, in England it often ha|)pens that the successful party gains a loss; pays 
more to his legal advisers than he recovers frorp his adversary. The Mofiissil 
|>raclicc is further removed from that of the Supreme Court than that of England. 
The Miccessiul party only recovers costs in a certain proportion to the sum dis¬ 
puted. There can be little doubt that the practice of the Supreme Court is the 
most just, provided the costs are necessary ; it may, however, lead to an unneces¬ 
sary Hccuiiuilation of costs. If the practice of the Supreme Court l)e inexpedient, 
the alteration may be made in the court itself, without creating a new court for that 
purpose. Blit I do not collect that the Ckimmissioners propose any change in 
the {ninciplea with regard to costs adopted by the Supreme Court. 


But n very important question remains with regard to costs. It is to be inquired 
whether, aclliering to the principles of the Supreme Court, fewJr costs will be ne¬ 
cessarily incurred by the successful party. The absence of written pleadings* it 
may be said, will cut od' one great head of costs; and it may be thogght that 
bringing the parties togctiier will often curtail, or, perhaps, dispense with subse¬ 
quent chargeable proceedings. Weight is due to both these considerations* But on 
the other hand, it must be borne in mind that instead of one, as at present in fhe 
Supreme Court, there may be four important proceedings in open court, tbepiaiut, 
the issue, the trial, the appeal. Professional assistance in open court is much 
iiiore expensive timn what is con4lucted.iu thacloa^ both as to quality and tio^e. 

the issue is to be made up conversalionallyy wimn pafiiea^4M^ te i koq p CTS o n 
ally icroR?;-cxamincd, and their appeamnee under ex«imnatkwr*a«wl-“ «wsw ers mm- 
inentedtm^’*'nvhcn even in the-ptaint^ p er son- tiwujtrfi 'fW ii 'w an t 

of presence of mind, or ignorance of larw, and vrfienrt mir eo w f y ' th g*^ ^ 
into account, i tliink the successful party in ail complicated ciises, or where the 
matter is not one of mere pecuniary calculation, will necessarily incur more costs 
than in causes in the Supt'eiue Court. If a different opinion is entertained upOn 
this point, it will be important fuilher to consider, that before a weak tribunal, es¬ 
pecially in cases assigned to the native commissioners, if one party brings counsel 
it makes counsel on the other side virtually necessary. And unless a case be very 
simple, and free from inflammatory topics, such as occur in libels, crim. eons* and the 
like, professional assistance will generally be necessary on both sides; added to 
which, trials and examinations of parties, and conversatiooal setlieiikeots of issues 
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tkffAwe judges <»f inferior authority, ea^Mily uoprofeaaioml judgea, wiU, ih ali but 
«m{de caaea, be almoat interauunMe ;• indeed, if the rulee of erideoce are ^to be ^ aS^tthSSan 
tax^ to a great eateot, I do not see my>way to the end of trials. All this prolixity |m f^alaasslta 
dciffinictk^ iovolvea Uie socce^&ftti io necessary ez[M^ 

^ ^s Od tlie prineiplil of jarispmdeoce involved in the scheme of the Golhmis- 
eioners. 


I think that the oral settlement of the plaint and issue, though well calculated J 
for simple cases, will be found to fait where cases are numerous atid im|K>irtant. ^ 
Besides the expense, the consumption of time in verbal discussions, and Urn eacite- . 
ment, it will be constantly happening that what has been settled in the hurry 
business and heat of argument, or under agitation in persons not used to public up* 
pearance, will have to be done over again, or will operate unjustly. Tlie settlement 
of issues, in important cases often requires much reflection, not only on the facts, ^ 
but on their various legal bearings. 'Fhe new practice would expose the discretion 
and temper of the Judge to a much stronger trial than might be deemed safe and 


though the procedure of the courts has there undergone a very searching reform. 


W ith ^ respect to the examination of parties , there can be no doubt that in small 
cases it Is^most desirable. In tfic cases af present Cf>gnizablc by the court 
requests, 1 am persuaded that it tends very much to curtail inquiries, and t ^ dift-H 
cover truth. It may be thought that tiie principle is equally upplicable to large 
cases, and that the procedure of English courts is in this respect subject to aii^ 
obvious defect. 1 have, however, doubts as to the practical benefit of a cliange ofj 
system, at least in the more important or complicated cases. 1 havr>, perhaps, seeir 
more of the examination of parties, which is part of tlie ordinary rule of e<iurts 
arbitrations, than any member of the English bar. 1 have conversed with Mr. 
llell, who, in his day, had, pertiaps, the largest experience of any individual in bills 
of discovery, and the conclusion 1 should draw wouW* be, tiiat in a very few in¬ 
stances out of a great many, truth would be developed which would otherwise be 
couoenli d ; yet, that in most cases there would be danger of a person not gifted 
with nice discriiiiinalion being misled by perjuries and false colourings; that time 
consumed in the cross-examinations and re-examinations of parties, and the per¬ 
sonal abuse ami defence of them would be incalculable, and the exciteiiieiit, 
extending to the professional persons concerned, extreme. The Commitsioticrs do 
not visit the parties for false testimony with the punishment of perjury *, on the other 
band, they may be stigmatized and fined by a judge without a jury. Perhaps 
tins is the best choice of alternatives, but it is far from being unof>jeciionabie. 


3. ConcluftiioD as to the scheme proposed by the Commissioners. 

The court proposed by the Commissioners, hesuirs di.sposingin the most eligible 
way, as I think it will, of the cases now subject to the jurisdiction of the court of 
r^ucsts, would, I liave little doubt, succeed extremely well in cases somewhat 
higher; and if, a.s I incline to think, notwithstanding exaggcMations, owmg to the 
cause I have before indicated, there be a considerable class of cases in which 
there is a failure of justice, owing to the expenses of the .Supreme Court, they 
wilKbc just that class in which the proposed scheme would work most lavourably. 

I am inclined to tliink that the scheme of the Commissioners is u vefy fair experi¬ 
ment for deciding cases generally under 5,000 rupees, with the exception of suits 
for land, and perhaps some other species of suits. 

It is io be observed that the sebeme of the Commifisioncrs is experimental, and 
that great iuooovenieoce will arise from having two original courts in Calcutta with 
concurrent jurisdiction, an inconvenience not bitberio felt, because suits tried by 
the court of requests have not been of a nature to be br^uight before the Supreme 
Court. The average number of suits before the court of requests has been 
between 20,000 and 30,000 annualty, of which about 13,000 have been under 
flve rupees, and about 20,000 under 20 ruf)t€»; whereas half the judgments 
.before the Supreme Court have exceeded 5,000 rupees, the number below that 
aum being from 200 to 300. Many of the judgments ixi the Supreme Court are, 
however, not upon contested soils, but sccuntkrs for loans. Tbp inconvenience 
from concurrent jurisdictions will be less if the subordinate court be of more 
aoo. T T 2 limited 
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tbtD the Sopteine Coort; its chenoe of firfloee mil aim iie 
CiviUt^ and be attended with less prejudicial cunseqtnence^ whilst with a iiiuU of 

in Calcutu. ^ 5,000 rupees the experiment of oral pleading and examining partm wiU be Idltf 

and favourably tried. 

I incline to think that it would be a ve ry desirable iD^r || gition if the | udge of 
the bubordiiiaie court were a member of Ine Lortcj^^br JusK if^e nere not 
a fixed judge, but presiding by rota or other arrangement among the English 
judges of the College of Justice, we should lessen the risk of the failure of the 
plan from the failure of the judge. We should acid to the convenience of appeal|^ 
for it will be frequently necessary for the College of Justice to confer with the 
judge presiding at a trial; we shall remove grounds of jealousy, and if the 
Sujireme Court is to retain the general equitable jurtdiction, and the subordinate 
court is to exercise a mixed jurisdiction of law ana equity^ it will be very desirably 
to provide against conflicting determinaiions. I may here observe tliat the 
power which the Cominissioncrs would give of deciding according to equity and 
good conscience,” instead of the principles of English courts of equity, modified 
only by their adaptation to local circumstances, is subversive of all certainty in 
the administration of justice. A late opinion of the Sudder Court of Bengal, 
respecting payments to an unlawful representative of a deceased creditor, has 
made a strong impression upon myself, at least of the extravagance to wiiich 
notions of equity and good conscieMe” may be carried, if not restfajji^bj fixed 
principles. 

I do not mean to say that 1 am averse to alterations in the practice of thp 
Supreme Court; I would have all examinations on the equity side to be made 
vitd voce. A great part of the equity business might be more cunvcniemly done 
on the lawr side of tlm court; and 1 am not averse to a reconsideration of the 
principles in awarding costs, or to on inquiry whether any advantage would arise 
Jrom taxing professional assistance at a lower rate ; and if the subordinate court 
Hliould succeed in the cases which now it is supposed cannot be tried at all, 
1 should then feel much greater confidence than 1 can do at present in giving the 
subordinate court unlimited original jurisdiction ; a very short trial might justify 
us in putting an end to all coocurrenev of original jurisdiction by taking the 
smaller class of cases entirely out of the jurisdiction of the Supreme Court, except 
by a[)pcal. 

If a College of Justice (or general appeal court) be constituted, then I would 
have civil causes, ciiminal trials, and equity suits, each decided originally by one 
judge; I would constitute the College of Justice, and direct that Her Majesty’s 
judges silling singly should try equiiy suits, criminal matters, actions for demands 
al;ovc 5,000 rupees, according to their present procedure ; actions below that 
atiiouut according to the new procedure, but in the latter case aided by two or 
tinee native commissiontTs, receiving not 1,500 and 1,200 rupees as at present, 
but a much less sum. To attain these objects, I would, if absolutely necessary 
(which nruiy be inquired into), recommend an additional Queen’s judge, it may 
be taken for grunted that the business under llie new form of procedure will 
require more ability, (li>ctetion, and knowledge than is at present required for 
judges of the Supreme Court, and the want of these qualificutiuns will be more 
quickly and palpably perceived. 

4. Considerations, if the matter cannot wait a reference home or be dis* 
approved of generally. 

I have requested that a comparison be made between the number of cases 
d('tei mined by the court of requests since the recent decision of the Supreme 
Court, and the number determined previously; 1 think that possibly as suits 
iiuder live iiipees averaged in number 13,500, and chiefly consisted of demands 
tor goods sold, hirings, and wages, that it may be found that the complaints we 
ha\c heard in u great measure arise merely from the soreness and groundless fears 
of the commiasiontTS. 

The last views of tl>e Council were favourable to restoring tbe commissioners to 
the jurisdiction iltcy actually exercised before the late decision. I apprehend, how¬ 
ever, that by far the great number of cases they decided were strictly within their 
jurisdiction; and there would be a wide difiference between their taking cases out 
hi ibeir jurisdictioD wliere the parties consented or knew no belter, as was fire- 

qucnrtyi 
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qae0tlT« no doubt, the one, or tor otbw nMoni did dot veibt* BAd tnem 

jurisdiction cxftretsly by • lejdsletive Act over danes of cues W tlie decMdn of 
wMcb they ere unfit To this it may he rejftlied, that the comaiiuiooera are u fit 
as tile functionaries who administer josttce in the Mofussil; that the pmoeedinge 
im^' be removed by cert^ori into the $opreme Court, and that before the recent 
decisioos the cesNnissieMM caeroised the jurisdiction now proposed to be expressly 
giveti them without creating apparent dissatisfisetion. It would swell this minpta 
to too great a length if 1 were to canvass these reasons with particularity, l^ut 
1 can say that they are not satisfactoiy to roy inind. 1 think we should be going 
as far u was proper with the present copst^tion of the court, if we expressly 
auAorised the commissioners to sit siDgly, and give them jurisdiction to their 
present extent of 400 rufiees in suits idr goods sdd and delivered, wages, hirings 
of horses, or conveyances of any description, work and labour performed, money 
lent and nOt secured by bond or mortgage. These classes of cases may be su^ 
ject to modification on reference to the Comotissioners and iospecUoo of the 
returns which wjil appear in the report to the draA Act 

If it is essential to go beyond ibis, or something like this, then .1 think it will 
he necessary to add an appeal to a single judge. Even then many may think 
an assessor would lie desirable; but with the machinery of an assessor and an 
appeal, the jurisdiction might be very much enlarged. I have before presented 
two drafts, one for restoring the assumed jurisdiction of the Court of requests, 
another introducing the assessor and appeal. The latter might be, perhaps, 
advantageously modified, by leaving out the assessor, who might be addet! tf 
afierwiirds found requisite. Tlie amount (1,000 rupees) should, if there be no 
assessor, be reduced to 400; the jurisdiction to extend to all cases except iieal 
property. The fees of an appeal must be settled, and a deposit required sufficient 
to prevent vexatious appeals. 1 have onlv to add that 1 have fully discussed all 
the above matters at the meetings of the Commission. 


a Augnst 1841. 


(signed) J. Amw. 


(No. 50.) 

From F. J. HalUday, Esq. Officiating Secretary to the Government of India, to 
J. C. C. Sutherland, Esq. Secretary to toe Indian Law Commission. 

Sir, 

I Asi directed by toe Honourable the President in Council to request that you 
will remind the Law Commissioners that the report of the reasons ” on which 
the provisions of the Act for establishing a court of subordinate civil jurisdiction 
in Calcutta, promised in your letter, dated the 3i8t July 1841, bus not yet been 
submitted, and that with reference to practical objects of immediate urgency, the 
same is much required by government. 


I have, Ac. 

(signed) F. J. Haltiday, 

Council Chamber, Officiating Sect to the Gov of India. 

10 June 1843. , 
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Legifi Conn. 
10 June 1^44. 
No. 12. 


LegUlativc Dcp. 


No. 5. 

Draft Act relating 
to Court of Ite- 
questii. 


Legift. Conn. 
10 June 184.2. 
No. 13. 


Vide letter from 
the roi)iiiiis4i(Ui<7ri 

d«HMl <Aiig. iH4u» 
enclos'd in letter 
from Jun. See. to 
Guverniiieni, Leg. 
Dept. 12 Oct. 1840. 


Legia. Cuna. 
lu June 1842. 
No. 14. 
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SPKeiAL REPORTS OP "THE 


No. 5. 

DRAFT ACT 

For temporarily remedying Inconvenience in the Proceedings o( the 

Court of Requests. 


From the Indian Law Commission to the Right honourable the Earl of Auckland^ 
Q. c. B., Governor* General of India in Council. 

As our Report, explaining and justifying the plan of judicature proposed in the 
Draft Act sent up to government by us on the 3'st July last is, though far ad¬ 
vanced, still unfinished ; and as it is probable that the plan, involving as it does 
changes of great importance, and technical questions of considerable nicety, will 
be referred to the home authorities, we have thought that it may be expedient to 
adopt a temporary ineu.sure for the special purpose of remedying the inconvenience 
complained of as the result of the decision to which the Supreme Court came in 
the case of Amkrson v. Rummo}) l)ulL^ We accordingly now submit for the 
consideration of your Lordship, a plan for this object, based upon the evidence of 
Sir E. H. East, before the Select Committee of tlie House of (.Airds, 1830!, and 
upon the practice of the judge.s of the Supreme Court at Bombay silting in their 
small cause court J. It is om* opinion that a plan of this kind is very much to be 
preferred to any extension of the jurisdiction of the court of requests beyond the 
limits assigned to it by the decision to v^hich we liave alludinl. 

We have thought it advisable that the practice of the commissioners of the 
court of requests, in hearing and deciding causes, and doing other acts siniily, 
should be sanctioned by a legislative enactment, and in the draft of an Act here¬ 
with submitted, containing the provisions wc propose as a temporary arrangement 
for the adjudication of inatterh excluded from their jurisdiction by the decision of 
the Supreme Court, we have introduced a section to that eflect. 

We submit this our Report for the consideration of your Lordship in Council. 

We have, &c. 

(signed) Andrew Amos. 

C. If. Cameron. 

F. MilletL 

Indian Law Commission, D. Eliott. 

26 Feb. 1842. H. Borradaitc. 


Draft of Act. 

Whereas the jurisdiction of the court of requests for the recovery of small debts 
in and for the settlement of Fort William, is limited to suits brought for the reco¬ 
very of debts not exceeding 400 sicca rupees, or Company's rupees : and 

whereas it is not expedient that the jurisdiction of the said court of requests 
should be extended : and w hereas, until a general scheme of judicature, adapted 
to the circumstances of British India, or such parts of such general schema as 
may provide for judicature within Uie presidency towns, can be prepared, it is 
expedient that temporary provision should be made for the decision of matters 
which are not within the jurisdiction of the said court of requests, but which are 
of so little value that it is inconvenient to the parties to sue for them in Her Ma¬ 
jesty's Supreme Court of Judicature ; 

_ _ It 

• Enclosures in leiier fiom Junior Secretary to Government, Legislative Department, dated 
X ath October 1840. 

t Miiiuiea ef Evidence taken by Select Committee, House of Lords, 1830, pp* 138 to 140. 

% Euclosttfca in letter from Junior Secretary to Government, Judicial DeparUDent, aad June 1840. 



INDIAN LAW COMMlSSlDHiRS. 


3*5 


No. 5. 

It is hereby oiacted, that firom and after it shall be lawful Draft Act ralatim 

for any of the judges of Her Majesty's Supreme Court to hold a court for the 
hearing and decision of all matters for which a civil action at law will lie in the 
said Supreme Court, provided that the amount claimed by the plaintiff do not 
exceed 400 sicca rupees, or Company's rupees , and provided that the matter 
be not such as could form the subject of a suit in the said court of requests. 

And it is enacted, that every judge of the Supreme Court, liolding such 
court as is described in section shall proceed in a summary manner, by exami¬ 
nation upon oath, or affirmation of parties and witnesses, sulject to such rules as 
are hereinafter mentioned. 

And it is enacted, that every judge of the Supreme Court, holding such court 
as is descriM in sedtiun 1., shall in every case make such a decree as may be 
agreeable to equity and good^coosciencej^ fullowing such law as the said Supreme 
Oourt would nave administered'"iFUie matter had beeu brought before it iu an 
action at law. 

And it is enacted, that in every decree made as aforesaid, the judge shall order 
how much of the amount of any fees which may have been paid or be payable to 
any attorney or banister, shall be reckoned as costs between party and party, and 
w bat other expenses incurred by the parties in prosecuting or defendiug the suit, 
shall be reckoned as costs between party and party, and shall order in his decree 
which party shall pay costs to the other, and to what amount. 

Provided, that no fees which may have been paid or be payable to any attorney 
or barrister shall be reckoned as costs between party and party, unless such judge 
shall be satisfied that the assistance of such attorney or barrister was reasoualMy 
required. 

And it is enacted, that the said Supreme Court may make such rules for regu¬ 
lating the proceedings before a judge, holding such court as is described in sec¬ 
tion 1. as shall appear to them most conducive to the discovery of truth, and the 
speedy and economical attainment of justice. 

Provided always, tbBt~gach' ral e s s h a l l not be inconsistent with anything con¬ 
tained in this Act. . 

And it is enacterl, that all the power and authority-vastedi ia, the said- SufMAme 
Court, in liie trial of civil actions for the punishment and examination of witnesses, 
and the administering of oaths and affirmations, shall be vested in every judge 
liolding such court as is described in section 1. 

And it is enacted, that the said Supreme Court shall from time to time appoint 
such of their officers, or if the officers of such Supreme Court shall be found 
insufficient, such additional persons as may be necessary to transact the business 
of, and generally to act as ministerial officers of such court, as is described in sec¬ 
tion I. 

And it is enacted, tiiat all powers vested by law in the commissioners of the 
court of requests aforesaid, shall be vested henceforth in every such eommissioner 
sitting-iingly. 

Indian Law Commission, (signed) Sutherland. 

26 February 1842. 


Coni. 
10 June 1849. 
No. 15. 


(No. 21.) 

From T. H. Maddock, Esq. Secretary to the Government of India, to L. Peel, Esq. 

Advocate-General. 

Sir, . w 

1 AK direhted by the Right itonourahle tlic Covernor-geaetBl~in Coungj, to Legi»l«tlve Dept, 
transmit the accontJMMiying despatch, dated the aCilJi ultimo, from the Law dqp>- 
missbners, and to request that you will favour bis Lordship in Council with yi;iur 
opinion on the provisions of the draft Act prepared by the Couituissioners to reiUigiy 
the inconvenience cpuiplained of ju the.prqcbedings of the court of rerpiasts. ^ 

2. Tile papers referred to in the Report .of the Jadieul Coa*. sa June i84o,,No. 11 to 13. 

I-aw Commissioners are also forwarded, and you are 1 N.i. 4 to ti. 

r^uested to return aU original papers when no inr^ Uo!uawion, dsiod 

longer required by you. ;,i July 18+1, wui. onu E.ul.*»ro. 

Ijy the Hou. A, Aukni, cmi., dated a Aug. 1841. 
I have, &c. . 

Council Chamber, . (signed) T. H. Maddock, 

at Much 1842. Secretary to the Govenimeftt of India. 

| 0 O, T T 4 
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J>nK Act ifhtiifg 
to Court of Re* 
quetu. 

Legi«. Com. 

10 June 184s. 
Ko. 16. 


From Lcewrence Feet, Esq. Adrt^te-Oeneral, to T. H, MaHeck, £tq. Sfecntvy 

to t&e Govertimeht of ladia.^ . 


Sir, 

I iiAVK the honour to actcnowledge the recmpt ofvour letter of the list March, 
requesting my opinion upon the provisions of a draft Act for the formation of a 
court of a limited jurisdiction, to supply the deSciencies arising from the restHction 
of the powers of the present court of requests. From the terms of the reference to 
me, I consider that the necessity of the formation of some such tribunal is felt and 
acknonledged. I have not the means of forming an opinion upon this point, nor 
can 1 tell tiie probable amount of business iiihichwSHcli.iai.gourMKto have to transact. 
Assuming, as 1 think it would be found to be, that the business to be dapatched 
bv the court would not be too onerous for tlie unemployed time of the Judgh of 
the Su(>rcme Court, 1 think that the appointment of one of the judges of that court 
to hear the ca.«es under the Act is the best arrangement that can be made; and I 
am of opinion that by a proper arrangement amongst the jodges of the Supreme 
Court of the general business of the court, the additional business to devolve upon 
them might be disposed of without difficulty or delay. Although I think the be* 
nefits of an examination of the parties to the suit to be in general greatly over¬ 
estimated, yet I entertain no objection to the provi&iop. Tlie more competent the 
judge who presides in such a tribunal, the less is the danger of introducing this 
species of evidence. It sliould also be coupled with a provision that no witness 
should be deemed incompetent by reason of interest or otherwise. The efficiency 
of tliis court, as it appears to me, will dei>end in a great measure upon the rules 
which the judges are empowered to make. These are not made subject to any 
revision; 1 think the Governor-general in Council should have the power of an¬ 
nulling such as appear objectionable. The^ provision constituting such n court a 
cm^of conscience , t o proceed and to giv^’suen a decree as may be agreeable to 
j^quity and good conscience, i ^ do not approve q f. My objection to it is this, tbe^ 
court has altnost a general jurisdiction ; that is, over all subjects of complaint, 
exct |)l sim|)le debts, to- the txtent of the jurisdiction of the court of requests. I 
think the consequence of such a provision, if acted on, would be to introduce a very 
general unccttainly coneerniiig the law amongst the classes who would most fre¬ 
quently resort to the triliunol, and a very great increase of litigation ; and I should 
much prefer a tribunal which had to decide according to the injunctions of some 
given law, applying the law of the Hindoos, of the Mabomedans, or llte English law, 
according to the nature of the case, in a mode which may govern like cases for the 
future. 'I'lic public would nut know what special causes induced a departure, in par- 
tirulur instances, frotn tiie general law, and the decisions of the court would be con¬ 
sidered ca|)iiciuus, and so tar would inspire little confidence or respect. Th|so|>|g{- 
lion, if valiti, apfdies undoubtedly, to a certain extent, to all courts of conscience; 
it is, perhaps, one reason why, notwithstanding flieir cheapness and despatch, they 
are so little re.spt cled. No provision is made in this Act for defraying the expense 
of the court. '1 he judges could not impose any fees, nor could they require ot the 
officers of the Supreme Court to underlake duties in a newly-coastituted court 
without emolument: son)e provision should be mpde for this. 1 have no other 
objections to uige to the Act, w hich, if it be necessary to pass a provisional and 
tcnipoiary Act of the kind, may be productive of benefit, jf the judges of the 8u- 
nrcnie Court frame their rules in a wise and liberal sp irit* idapting them to th e 
n^c.ssitifa oi ttic case, pettrng rid of all mefe formalities and techntcalitiM'bf pro- 
cg^ig. evolv ih tt inlhe slioitost anti most simple form the ^use oi complaint and 
tTit^nswe^r't o it, facilitating the adrohgion of all evitfetice pertinent to the matter 
oTi nniiirv.T hd making the iruits of a jqbgiiient to follow at once upon..its awtfu, 
witlTa pwer to miugato, in pibjig; cases, ibe rigor ol au idkuifl't cjiccdllod. 


I hc#e, Ac. 
(signed) L. Fed. 


30 March 1842. 
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(Nb. 639.) 

iFi'om F, J. Halmay^ Esq, Secretary to the Government of Bengeh tb F* J. 
HaUidayt Eeq. Offoiitmg: Secretary lo the (joverr^ent of Indtft,i Judicial 
Department. / j, 

Sir, \ ^ 

1 AM directerf by tbe lionourablc the Deputy-governor of Bengal to request 
that you will suhhfit, for the can$idei*ation and Orders of the Supreme Governfirteht, 
the accompanying brjlginiil letter* from the commissioner of the court of requests, 
dated the loth instant, with its enclosure, bringing again to tbe notice of Govern^ 
nient the anomalous position of that court, ana reporting tfic particulars of ^a case 
recently instituted, out of which has arisen questions of $bme importancr. 

2, The return of the original documents is fequesilKcl willi yOiir reply. 

^ ii' 1 have. See.. 

; ^ (signed) F. Jn HalUdayt 

Fori Williatt), 23 May 1842. Secretary 10 the Government of liengal. 


From the Commissioners of the Court of HeCiuests. U* E. J. Uallida^ Esq. 
Secretary to the GovernnicrU of Benjw, Judicial Departlucnt. 


.>tr, 

In our letters dated the jd August 1840, and the 2;>d Fehriuuy iS^i, uc 
cudeav^nred to set forth in detail the [»eculiuily auomuloub condition ot thi?^ court, 
and how iiudiicient it would become unless thcgovernmcnl interposed d>y a Ifr'gisla- 
livc enactment to render its Jjiri.sdicljon clear ami dclim.d. \fc pioixjse wow to 
report, as succinctly as vve caUj'Tlie^ [Wficulnrs of a cu.se out of which has arisen 
questions ot tiic deepest importance, and wbichi if TJOt spcrtlily settled, venture 
to predict ihttl this court will ho trailed with the'grcitte^t''COTtfrTnpt, and'its 
authority nUcrly deritk'<i. 

ill order to observe perspicuity, wo shalh ibi, give tlie facts of the suit 
ulluded to as they curnc out on eucli day of trial; and, 2dly, no shall tiicii 
make such coinnicnts us the nature of the subject uppeuis to call foi. 

1st, Tliis case was instituted to recover 387 rupees, 13 aiuia.s, for balance 
ofaccountJ-. After hearing the statement of both parties it was postponed till 
Monilay following, and fixed for 12 oNdock^ ultachineDta having been firdercil 
against several witnesses on beimlfof tlio plaintiff, who had been duly sulijKcuacd, 
and did not attend, 

Tbexasc by conbciit of plaintilf was postponed lo W ednesday next. 

And on this day, at the rcxpiesi, amr^uh the full concurrence of the pluinlifr 
and defendant, the whole of tiip matters in dispute were rcl'erred to the arbitration 
of Captain G. Vint, for four wet^ts^ Several witnesses were sworn by itie silting 
CGimnissioncr to give evidence before t)i<^ aibitrator. 

A niatcrial witness^ J. W . Agar, waS' cailarl, and refused to swear until his 
cx|>ci)se convcyapcc and rcinuneratipn for loss of lime in attending the court 
were paid to him by plain^titF. Tbe court infnnned the witness ilml fm could not 
demand reinlioeratipn for lass of lime, but that it would take lime to consider 
ix-garding his claim lor eonveyanct dlgirges, and postponed the f irlher heariug of 
the case till ncjxt day, , , ' wV : ’ 

On this fiay ilie plaifiltff and the reeasimt witness appeared, bul dduirlant was 
absent. . The court observed that, after inafnirdy considt^ring the subject, it traii of 
opinion that the witness coaid nekli^r claim payments of reniuneraiiou nor 
conveyance chaises; and that by hiif^ refusal to lake iho nrcscuibed oath to give 
ovideuce, hH cotmnils a coniempt of court, and incurs ilu? consequent ptmalty 
of latv. Sorni^ obscrvalioris being made as to the mode* of swearing, Uie court 
intinmted its willingness to take any form of outii which the witness might consider 
ino.st binding on his conscience; but ha Mill persisieil in his refusid, and declinal 
to swear until his expenses Here paid; accordingly the cabc was posi|)Oiicd. It 
waa uuimatid to the witAess that the court would adopt such nvrasures in this 
hmiuem as may appear advisable, and that he was at perfect liberty to denari. 
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SFECfttL REPORTS OF THE 


No. s* ' arl)itrHlor baviu^^ pro|)urcHl and scut in hmwaTd earlier than was expected, 
r M the (:aK<‘ v\a> appai/»ted to be beard at 12 </cIock tUia day, Ity coDseut <if parties. 
At lU liour tixecl the plaintiff* and defendant ap|)eared with thtiAr legal advisers. 

'riic court publihlicd- tlie award by reading it audibl3j^in[.^beii: Some 

ohjcctioo'N were lakca by the defendant^ through his attoiftiey, W.^. t^iau, as to 
tfi«: jiiristliction of the court; but these vvere all overruled, and pe award of the 
iubitj ator was coulirrncd^ and decree recorded by the court accordingly j tiie nsual 
ation of the court having been made ifi the commissioner^ br>ok at the time, 
and intimation given to the pl^ntitf that he would he at liberty to taki but execu¬ 
tion against the defendant if the amount decreed against him not paid in due 

(.‘OIIVSC. 

On this day the accompanying original letter wa-s received from the defendants 
attorney, W. D. Shaw, whicfi apf)eiirA to contain strong objecjtionii to the 
competency of (his court to adjudicate a suit which has been once referr^ to 
arbitration, uh well us to confirnt the arhitratoFs awar(i,k and pass any decree 
i^ronnded ihcrcoh, and to issue execution. 

V\^:' consiiicT the sufycct of Midi deep iinporiamre that we n'Spectfully suggest 
iui irnruediulcj^reftrenco should he made to the advocate-general, hi ordcrihat we 
UHAV he certified how' to shape our f uture proceedings in sudh cases. ^ 

From the period of this court’s institution in 1802, EiiropCcin and native suitors 
have dcsiied, and cljcerf'nlly submitted thdr ilis[>utc<l claims to arbitration, when 
tliev con»ider(’d it necessary; and, on confirniation of the award, have consented 
thereto, just as if tlie c^iurt, liad adjusted tlieir cuses. x\t„prcae[»l there arc pending 
both on the Euglisli and native files several suits, all of whicli we jiropo.'^e to 
adjudicate in court by eanediing tlie order of relerence, and tiiscontiniie sending 
any nujic ca^'Cs to arbitration till this question shall have been oflkially deter¬ 
mined. 

2dly. It wert; almost needless, wc think, tooflffer any elaborate comments on Uu: 
foregcung stalenicnt of facts ; for it must be Cvidt.'ht tlntt the couri; i'i so .sliueklod 
Hi> to l)(^ jiositively unable to act with freedom. Here a witness siibpcrnai.d refuses 
Jo lake the prescribed oath to give evidence until compensation be tendtTcd to*^ 
him ; llu; cuuil pronoiiuces it u contempt, but has iK»l the pouet'to [)miisli lurn,^ 
ma-ording lo tlie opitiion of the advm’atogcneral, dated February last, wljieli was 
I n cenlly furni'^hed It) us through the. Judicial nepartment: The court of requests 

f IS e^^tabiisheil under llic eharler of Cico, 2 ; it is not a court oi record, and 
no pt)vvir is given lo the coin mi ssi oners to fine or imprison for contempts, at If.ast 
I can find no legislative provision lo liiat olfect, and I think that contempts of tljat 
! court can only h(; punished by indictments to he pivfcrrrd before the judges of the 
j ^llnremc C’ourt.' 

\\ hal an iuilictuKnt is we all know ; th(’ trouble, litigation, and (ixj)cnse a liich 
a involves are suflicient to deter any [lublic office from seeking redress in tliivS way ; 
\ct, if governiuent will autiiorisc it, ne shall be prepared to submit, through the 
llcnuuralile ( ompany's solicitor, idl contempts of this court for trial before the 
Supicmc Conn. 

Wv shall conclude this report with only a few remarks. Here is h court 
hoiding its sittings daily in this vast city, administering justice to an immense 
population, without having its jurisdiction clearly defined, subject to all of 

contempts, and compelled to look on with indifterence. Whilst lU presiding 
oilicers are known to poftsess no penal authoiily whatever, it is no wonder that 
they aie considereil as so many nonentities, and their inifi4sterml servants tnal- 
trcatc(i and srouted at, when in tlie discharge of their duties, publicly in the streets. 
On the present ocruMon wc apprehend tliat the very essence of a court of justice 
has been invaded ; nnmely, its inliercut right to call witnesses before it, and compel 
Hiein to give testimony on oath. But supposing the objections of il\p witness, 
Agar, to be valid, tfien must immediate provision be made by law for the court to 
iiwurd couijiensatiou to till who may claim it before giving tbeir^vidence, for 
u‘'hiHTdly all will demand it; some with an honest intention to siw themselves 
and lan ilics iVnm lus?, of time, others in league w ith designing, 'Crafty suitors, 
in order tluit they may defeat, if j)0«sibJe, the ends of justice, and deprive icredilors 
of tht*ii'jt(-l dues. 

1 he opinion f \pu’SMnl by the jiulges of the Supreme Court in the year 1840, 
regarding the jurisdu tiun of this court being limitetl duly to ** simple debts/' has 
eosnplctcly tin own out an immense body of suitors, who nsed to resort to it for 

the 
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the adjustment of their who are now' utieriy deprived of any remedy Draft Act raintiot 

witatev(*r. On this subject'Wrc would slate a very remarkable feci, fvhich was to C^^rt of Re* 
brought tO‘ ,oAr ’ notice ofecialty by tlie pauper attorney, a few months ago. *' 

A petition to the late chief justice, Sir Edvtard Hyan, in chambers, 

which hi* I^ship r^red tA that officer. ITw petitioner cottiplained Art he 
had instituted * case in the court of requests, to recover a ctimparalively^ridiog 
som. the value of a ahaw;) dehuned by another party, and tlirt this cdurt had 


declinecttc 


Tiic chief 


hiipj m the {^rounij of |tiri«dtctioD« 
justke, "1# Wndinff tbi^ petitioBi ovt^ir to Hk pauper's attorney for his 
observed, that a tilings ought not to exist, ‘‘for here is an evil 

without a rop^edy/" If there is any truth in this nnmrkable observation» as 
applied to thei {^st situation of this courts it is tenfoUl moro ttppit)priate to 
its present jfKjsitioi^ and no earocally hope and ihc womenious qu^iions 

whiph we have now" endeavourod to exhi1jj|.wUl wit,h I'^^dy inlocletreaeo on 
ibe^part of governm^t. It c^nol be possible ;^at this co^rt should be allowed 
to rem^hi any loMg^^r in its present crifipted state* 0 it be not protected, if it be 
not ^tiblished.on a 1^1 foundation^ if its powers art not cteai;iy defmed, we shall 
dailyvhear of and see a .fairful tymt^y widded by Wie dishonest o|nr tlie imiight, 
andean obvious anootaly generated in the vpry lieartoftbe metropolis of India* 

have, 

(signed) " C Brktzcfce, 

, /fM.T 5 <wioy*JJf^^/, 4 Commiisioners, 
Court of Requests, lOv^May 1842, 7 Javhf ifflre, J , 


From ff\ D.Shaxi^ Esq. Attorney at J.aw, to ChnHes Wan Briet^.tk\ Esq. and 

Dntt Commissioners of the Court of Keritietiis. 

Gthllcmen, 

behwlfof C. 'rournenr, esq., I hereby givr you notiet% tliiit if any warrant 
01 f>r(*ei>s is i-succl by ^ol^, or either of you, or any connnis'doiKrr of the said 
coiirg against thc^ said C. 1 ouniour, or aguinsi hi.^ goods or chattel^., in respect of 
a ciuiiii jjrelent'd against him by one I’, Pneha, and if the said (\ 'roiirncur, or 
his goods or chaiiols, is or are fceued thorouiulor (as ^ou, the said (jharles Ware 
IJrieucke, esq., stateil you would do), iho said C. Tourneur will hold the party or 
piirties issuing such writ and executing ilic same, liable i:c/him for any sueli pro- 
ef cclings, the .said C.’. Tourneur being advised that any such procccfdiiig will lx 
illegal. Mr. Touriiem has been aiivised, lliat by tlic referenct? of this case h\ 
the panicii to Mr. Vint, the jurisdiction of the court of recjinsts over hirit 
ceased. 

Mr. l ourneur having received notice, that you required his attendance, he, out 
of courtesy, \vaitt?ri upon you j l»ut he in no manner admiUed your right to act in 
the case referred to Mr. Vjnt. Jfe, in tnilb, submitted to you, through me, that 
vou had no autl*ority in the case. 

1 believe that it is not for the commUsiouers of the court of requests to deter 
mine Wfietlur an k^ard is good or bad. If no other ground existed, the insuffi¬ 
ciency of JlJr. Vipt’s award, as admitted by you, (s a good ground for iny client 
reinsing tq pcrforai it, ami the question oi its sufl^^iency or iiisuffititncy cunnot be 
decidccl by you. 

j. I have, &c. 

(signed) W, 1). Shaxv, * 

Esplam^de Row, 6 Way 1842. Attorney at Law. 


Minctk by the I|onourable A. A»m, dated tltc 6»li lutie 


In addition to the papers sent tiy tbe coimnissiminrs of the court of request#, I 
send Air. Pk-l's Keportoo the dratt Act, for transferring' part of liu- tiusinos of ‘ 
U)e court of requests to a^itigie judge of the Supreme Court; also a >l)ori note 
Irom Mr. Elliott. * 
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Draft Act relating Tl]€ particular cause for the commissioners doming befote ua on the pee- 
to Court of Re- sent occasion, is one for whici they hzYe no just ground of complaitit/^ I'hey 
fjuuBts. know very well that their jurisdiction is confined to simple debts; and yet they 

allow or the parties beforet hem to agree upon an arbitt|^n, and tbeit iisefc to 
enforce the awards. Having had very large experience od^ the subji^t of awards, 
f kijow’lliat it requires often considerable legal knowledge and great iudicidl dis¬ 
cretion to determine whetfjer an aa'ard gppd orjiad in point of law. It k a 
very unfit question for the commissioner^; .but. fit or unfit," it is plainly PULof their 
jurisdiction. Their jurisdiction fo plainly defined; but if they have any wiibrs ai 
to its extent, th<?y will be at liberty to apply to the Company’s law oflScers. But, 
on the present occasion, they come to government merely because they have 
undertaken to decide upon awards, and have found, though upparently without 
having any action hfougiit against them,^ what ihfiy.caigUt"ta^..h known^ or tjf 
least ought to have inquired about, that they bas^e Jfejop exetjeding tlieir juris¬ 
diction. 

Whether, in consequence ofthe comniissioiuira being confined more strictly than 
forintTly to the undoubted limits of their jurisdiction, there be a failure of justice 
in regard to mrious small demands, is a question the aflimiation of vvbich I 
belicvi to be true; but it is a question which does not concern the commis- 
sionei*M, If they had not gone on illegally decreeing upon demands of tfiis 
nature, the grievance would most probably have been remedied long ago, in a legal 
way. 

It may be observed, that a real grievance is indirectly indicated, viz. that tlio 
commissioners have not suflicient power for compelling the attendance of wit¬ 
nesses before them. I should conceive, however, that no great practical incon¬ 
venience was experienced on this ground, as the only case the coinjaissioncrs bring 
forwanl is one in which the witness was to be sworn, in order to go belbre an 
arbitrator. The doubt as to the legidity of ilie commissioners deciding cases wheii 
sitting singly, is of still greater importance^ and were objections to be taken, wife; 
sliould, I think, have to legalize their proceedings, in this respect, retrospec- 
lively. 

It is important that all tiicso iiiaUcrs should considered with rctcrence to the 
acltial vueuncy in the court of requests, 

(signed) J, /Inkkt. 


l.t'l'iii. (’ous. 
10 Jmi I' 184'j 
‘ No. 'Hi. 
riuinhiiri*. 


Non; liy D. Bllioll, Esq. 

Mu. 1 ’k.k.i, is of opinion ll>at tlic a|)|)ointmeni of onu of the jucj^cs of tbn 
Siqnome Court to hear oases witliin 400 rupees, not cognizable by lire coininis. 
siouers. is the best arran»iMneut that can be made. He does not object to ox- 
ainination of parties. 'I’he provi.sion fi>r this, be tliink.s, should be coupled with 
<»n<: lulmitting the evidence of interested per.son.s. He thinks the rules to be 
framed bv the judges .should be subject to the approval of the Goveraor-gcneral in 
(ainncil. Ohjecis to decrees according to equity and good conscience; does not^ 
notice, liduevcr, the ipialifying words, “ following such law as tire Supreiae 
Coml would have adtuini'-tored ,und I understand from .\fr. Cameron that he 
has luid a l onvcisation with Mr. Pod on this point, and that upon his explaiiatian 
Mr. Peel not inclined to insisi^' upon liis objection. He has no other objccliotis 
to the .Act; and he might he expected, as eliief justice, to frame the rules in a wise 
and lihcrtil .spirit, wiili attention to the points whicli he Jiotices as of most iiii- 
(ortance. 

The draft .Act suhmitted In the (•omniiMioncis, besides providing for the hcat*- 
mg of tlic c:c.es in question by ti judge of the Supreme Court, also went to legalize 
the praclice of the commis-^ioners in separately exorcising the power of the court. 

.A fviuhi t provision might be introiluced to remetiy life inconvenience pointed out 
ill tlu' u tter from tliem now before governmeht, from their having"^ 
pniiish eontcuipts: tie [Kwver might lie given to them, or if there is a% oltjiction 
to the jiuh.:e of t.ie Soi'i'ema ('ourt arting under the new law, u[>ou their represen¬ 
tation, iiftei' malfni'j: isnv inquiry Jie may think firoper. 

1 tliink that Hie o[K'.atiaa ot the proposed Act would tend to effect what is so 

urgently 
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urgenUy fepr«sente<l by the co^mbi3ioner» ,tOk be jpiecifessiuy, to define tllifir Draft Act wiaUo'n 
jortsdictlon; caseis they doli^|ed their pow^ they \foiiId direct to be car- to Court o* rv«^ 

ried before the judges who woudd ;eeiid back all which be thought within their 
cogniaiipiGep^or a rda^ might be ihtrodaced authoriaiiig them to consult him 
directly ow tbit pomt, % " ^ . 1 

1 tMnk tl^ fvesecit vacancy a^od opporttmity &>r intrmluciaj^ the pia# wUcb 


the superior judges leisure to ;proceed more dclTCcratcly in hearing ami disposing 
ot tiie Cvujes i^^i&rved to them, on, which there would bo much advantage, out the 
vacant salary would p^vidc for at the highest mte allowed to suoder amcetis. 
Ij cxhzpa it would he first ^ nrlacipul sadder gyeens j^oo 

rupees cSciv; ilie Wiary og^rincilpal suddat::amcens varans Poo 


'JBhe jurisdjrti<ui or^ principal Jiud|[jBr a#>oeu in lha mofussil is uulimiied in re¬ 
spect of amount or value. 

The jurisdiction of a sucjdcr amee^ extends lu f,aoo rupees* 

Of a inoousirt', to 300 rupct^s. 


(No. 47-) 

From F ../. Ilallidiw, Esq. Ofliciatiug Secretary to the Government in India, to Ugife.C oM, 
F J, Hdmdiiy^ Esq. Secretary to the Cioverntnont of Ikngal. 

Sir, 

I AM directed by the Honourable the President in Council to acknow ledge the 
receipt of your letier, No. 630, dated tiic 23d ultimo, widi its cmicIosur^s, relating 
to the anomalous posHion ol die court of requests. 

2. The Supreme (fovernnrent has under consideration ti draft Act, submitted 
by the Law (.>?iiinissioncrs for the formation of a court of limited jurisdiction, to 
suj)jdy the deficiencies arising from the restricted powers of the present court of 
requests. Of this draft I am directed to enclose n copy for his Honour's informa¬ 
tion. His Honour is requested to point out to the cornmissiemers that they have 
brought ihemw lves into embarrassment in this iustauce, entirely by permitting 
.suitors coming before them to agree upon an arbiiratioti, and then seeking to 
enforce the ari>itrator's award. 'J’his is plainly out of the commissioners’jurisdic¬ 
tion, wdiich is v(Ty dearly defined. If however, they Jiad any doubts as to its 
extent, they'were at liberty to apply in llie usual manner to the Conjpanv*s law 
oflicers for roformation. 

3. The conmiissioiicr.s should therefore be strongly recommended lo adhere 
closely to their jurisdiction in future. 

4. fhe original enclosures of-vour letter are returned hercwiili. . 

I llttVf, &f. 

(siffiiccl) F. J. Htttliday, 

Council Cliainl>ci^ Oflicialitig Secretary to tiu' (iovcrnineni 

10 June 1 S4;2. of India. 


iNo. 48.) 

Ffom the Supreme Governtneut to th^ Honourable tbe .Iinli»eit of the Suf>remc 

('onrt at Fort William. 

Honourable .Sirb, ^ 

W'e have the ht^ttour to forward the accum)Kmying copy of a draft'of a jtroposed 
Act f#the formation of a court of limited juij^iction to supply the deficicttcich 
atisio}? from the restiictcfl jMjwcrs of the present court of requests, subiuitlcd for 
our cousidtTutio:i In' the 1-aw CotT)nii»»ioaers, in a letter dated ajd l'\sbnjiirv last, 
a^ to request your opinion as lo the necessity for .such a trUional, oud the (-vpe- 
ditiHcy of creating it in the manner proposed bv the draft. 

300. . o i ‘ \V« 


J < iLf tt'. ( 'ttli*-. 

! G JitJJt' I ^ i. 





SPECIAL REPORTS OF THE 


No. 5 - 

Drsi^ Act reldtiup 
lo Ccim (»f Ki* 


CJOUH. 

30 h<'pt. 184'-:, 
No. (». 


332 

"2. \V(! air (iiNfK)scd lo aj2;rot! in tlie propriety^ of a siiiKieAtion wiwdi hsusibi'cn 
made lo UH, fhdl a provision sKtuld be added to tbe draft to tbe edect that »o 
witness should be deemed incompetent by reason of interest or otherwise; and 
that iIh ritlch for the ji^uidance of the court which the judges are empowered^to 
rmikt Mioulil be submitted for the approval of the (*over^r-genml in Council, 

3. ft hi^ ahsc) been intimated to us that doubts, lo which we attach impcltance, 
n*ay4#a cntectaiuod of the expediency. oLtl^e prp y^ i im^^ i ^^ the new ctmrt 

wWch..Hi:e 

good conscu ncr*; ” and further, that a provision is required (of the necessity of 
wliicii v,( have considerable doubts) for enabling the judge^s to i!n|K>se fees, or 
oibtTwisc to defray the expense of ihc court. 

Wa have, Sa% 

. . IT. JFv®cC-4 

Council Cten.bcr, ' U, 7 \ Pi^. 

10 Juno 1842. A» A 7 nos\ ^ 


From the Honourable the Judges of the Supreme Court at Fort Wrllinm, to the 
Honourable the Presiidenl of the (Council of India in (’tfunctl. 

Hononrahle. Sirs, 

Wt liHv^rtbe lumour to replv to your letter of the 10th June 184requesting 
ouro[iinion as to the necessity of the #ibiuml pro[)osed to lie fornnul to'supply the 
df licieiicieK urisiug from the restricted powers of the present court of requests, and 
tlie expediency ol creating if in the manner proposed by the drafi Act prepared 
by the Law (wunniissiont rs. ^ « 

We iiavc not the means of forming a judgment concerning the amount of busi¬ 
ness vvTilch <f 6 illcr 6 ditieheKW*^ 11 irCdBlT^ therefore unable to say 

\vltt>"aiiy degree of ciftrtalniy whether a judge of The SbphWt* i 'tnin fttultl, witfioiVf 
tiegleding more important duties, attend during term liin(‘ and the sittings,' that iJr; 
during oinvhalf of the year, to itio business of the court proposed to be estahlisiicd, 
lor a sulBeleul jK'rioil in each week to keep the business of it from bdlmg into arrear. 
If this doubt be groundless, wc have no other objection to the estahlislnnciit ot the 
court pioposvHl to he created tliau this; vV/., that if two distinct courts of snunnary 
jurisdiction existed, tliat is to say, the court projjosed to be ert'dted by t’nis Act, 
and llie court of retpiests as now esiublishcJ, u class of eases would exist approach¬ 
ing luarest tti the boiindury lino of division between the jnns<liction.s of tlie two 
courts, as to vviiich tliere. woidd trcqin ntly be in the minds of the smloi s doidits 
concerning tim proper tribunal for their adjudication, (jueslions orjurisdiction 
would arise sometimes JVom error and sometimes by design ; the. »uit would lie 
[>r('fcrrtM] hefore the wrong tribnnab and fruitless proceedings be iiad bed’ore it, 
whi(’h inconvenit iiccs woiihl not <xist if the extended jurisdiction were made a 
branch of the court of rr(in(sts. The court of requests might, in our opinion, be 
reruiered a very efficient Irilmnal for the <lec:ision of the cases |irop(^MJ lo be 
nderred to the simmuiry decision of a judge of the Supreme Court, if the place of 
the third cotnmissioiiei, nov> vacant, were lilleil up by tiie appointment of a gentle- 
uum of (ompt'tcnl legal lUtainineids, whose Services wo have no doubt might bo 
s( (Mired at tlie salary paid to the late commissioner, Mr, Hare. This would not he 
more exptn.^ive, if so expensive, an uriuiigcmeut ms the institution of a new court, 
d'hc ortlccis of die Supreme (ionrt would nut be able to give due atteniioil to the 
tninsaclion ol liic business of the new court, and would frequently be engaged 
elscwhcjr olVu iallv duTnig^ftrsUlWi^^^^^ of court, whflfee 

‘'(M vices wonkl be in coiibtunI requisition, of a few writefiT atklbBief iilihur ^ 
vvoalil i»e uh'sulutely ncti^ssary, at a ebU urh^i J6B7ih bur jhklgment, than 204)00 
Cou'pvii v's rupees per annum, which*iif)iight be f!irtswT>y the iinpositioo of a charge 
on tl.e msiitulion ot a suit, or by fees, ao as conslitiUe but a slkht ll^lheo on the 
suitor. 'lUr ('(Jiiit could not ofiw <wvu authority itt:qK)se such eWg#; the 

court bo crccu 3 in iho uaumer proposed^ it appears to us to t>c essential tiiai this 
power slionid he copk rrod on the Supreme Court, subject to the approval of the 
CJovcruur-geucrul in I'ouncii. We trust that wc shairnot be thought to be desi^ 
nnis of iivoiding any new lal.H)nr in .staling it to be our opinion that the court would 
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Iw? best coQ&titiited iu the mode by os; we flunk that au extensi on of 

suiutuary jurisdiction is desiralile^ and if it be thodpit right to constitute the court 
iij the inode pro{H>scd by the draft Act, the judgc^s of the Stipreiue Court will give 
their xeftloue assistance to carry the views of* the legislalure into effect, being tlesi- 
rous that the court to bAfcUbiishecl should Im r<?ndcred as bcuclicinl j>ossihlc to 
the public. Whether umt court l>e constituted in the one mode or ^^he^oiht^f♦ 
welhink that it is desinible to exclude from its jurisdiction actions assault* aod 
for verbal or writteu d^forhatfon^ bthervvi^emany trifling and vexatious wuujllji 
be proseftited, which would be instituted for purpose^ merely vindiciive 1 und we 
also recomioend that the rules of court relating to its pructico, pt\>ceHfs, and the 
reception of evidence, should W framed or revised by the judges of the Supremo 
Court, subject to the approval of the (lovernor-goneral in Dotincil, whether the 
jurisdiction be conferred in llie one mode or the otlier. The proccediijigs iiUould 
be of the most simple kind. The claiu^nt should altcnct before tbg clerk ot* 
court, and state his case, the latter should bring the party Iwfore Uta judge, who 
slumld direct th# entry of the plaint in a plaint-book, iu, concise and plain lan¬ 
guage, siript of all technical phrases, to its legal nature ; then the ddomjant 
should be summoned to aitcad at a certain time and place, and the compluinant 
ordered to attend at the same time and place* The defence should l>e entered in 
tlu‘ same mode in the plaint-book, iindei: the plaint; and by a proct^s similar to the 
ancient oral pleadings, the points in dispute sliouhl be brougiit to ciTlaih issues, so 
as to < 1 iminish the amount of proofs. Thun the judge would be in a manner the 
legal lulviser of both pariic.s, who would rarely have occasion to resort to profes¬ 
sional assistance. To give efi'ect to this system, the Judge, sliould un^rstaiul the 
ch. menliiry learning of pleading, but it woulc^not be uccesnary that be sliould have 
practised as a pleader, or shouhl be deeply learned. The process of Djc court 
should he serveil by its officers, and not entrusted to the parties ; on failure of the 
defendant to appear, after proof that he bad been .summoned, the case should be 
heard c.rpartr ; and the summons should noiijy that this would be the case in de- 
fjoill of appearance. We think that of tlw cyprt wyuljl be ffieatlv 

unpaiK d ft it w ere dircrtccTydiiiYceetf rnw uxburj of cotisc^^^ leni^K 

?yuniWI !ll'.' niTu*‘hechsibns^ ol^ tlie court would ik) 1 govern and the 

pTUiies^lfmenable to tht* tribunal would not, in the dealings out of which nuilter of 
litigation falling within the jurisdiction of llic court might arise, b(' subjtsct to any 
general and knownruleol law, Litigatihn would increase with the increase of 
anc'< vtainty, winch the. absence of a general law relating to the subject would occa¬ 
sion ; and the inconvenience would be particularly great in n commercial place. 
Mr. Justice (riant objects to the admissibility of the evidence of the parties in their 
own favour, but this objection is not enlortaincd by the chief ju^^tice and Mr. 
Justice Seton. Mr. Justice Grunt tliinks that if the cviilenco of the parties iu 
their ou n fu^fuur be rendered admissible, no evidence should be rejected on the 
score of interest. Tlie other judges think ffiat, inflcpendently of ibis consideration, 
no witness should be deemed incompetent, cither by rea.son ol’intcn si «>r auy other 
rau>e. 

We have, &c:. 

(signed) Lanrnice PtrL 

Court Hou.se, X Grant, 

14 September 1842. /A IV, St tan. 


Minute by the Honourable A. AmoM, dated 18th September 1S42. 

I AGUEE entirely with the judge.s according 

to equity and g^ood consc^en|y| i* .should m^SfrucK ' ” ^ 

^ y fvvoulJ mrties to be examined, and would do away with all objc o 

lionr^td wynea^s ou ground o f 

I am not averse Crexcitidibf^ and for ddiimatiou, leaving the 

redress for the^e, as at present, in the Supreme Court. 

Witli^fcgarnf to the question whether a judge of the Supretne Omrt should pre 
side, or whether a barrister judge should he appointed in tin; place of Mr. Harr, 
and who«hall conduct the new business in the new niamtbr prtjijosrd l)y il. diutt, 
the judges say that they cannot tell whether tin* business which would lad vuthin 
the new jurisdiction could be all disposed of by them, mid that an e' [icrc'/. of 

U' V 4 « 2r»,oou rupees 
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20,000 rupee.s i>cr annum must be incurred. There do 'not appear to be any 
n>ean!« o\ ascertaining i^eforehand vi^hether or not the extra busmesa can aH be dis* 
f)osed of by a jtidge; but if we made it only necessary for him to take cases 
involving pointb of law, or other matters of difficulty, and gave bim a power, in 
case of an over-pressure of business, to transfer minor casiq||to the court of requests, 

1 should ti\|nk he would be able to lend all the assistance that mkn particularly 
required. It may be observed, tliat suits of the d^eriptions in question which are 
now brought, are very few indeed. It appears that the judges wlmit that have, 
considerable surplus time, which is at the command of government; %ad, by 
eiii|doyin^ them in the manner proposed, the salary of a commissioner will bai 
saved. ]\or do I see very clearly why the :2o,ooo rupees extra expenses must be 
incurred; and 1 am not cleor that the judges mean, that if a barrister wei^ 
appointed^ execute the powers of the Act, the same charge would not be incurred. 
The judigel^ clerks are at present much overpaid, and hold other offices. If any 
additional exfKsnsc be incurred, a very slight fee would cover if, aial the suitors 
still get lt»cir suits determined at vastly less cost than at 

One argument in favour of a barrister being appointed to Ito court of requests* 
with Mr. Hare’s salary, is, that a reference to England will not bq ncjcessary, 
which po.sHibly might be thought necessary, before giving a new employment to one 
of the Queens judges; but I am not clear that such necessity exists, terticularly 
under present circuinslanccs, 1 think t!mt the new class of cases ^fhi^^ it is pro-^^ 
poKsed to take from the Supreme C'ourt could be very satisfactorily dia()Oi^d of by 
any barrister of five; years' standing, competently versed in his profession. The 
Culculta is already overstocked, and will l>c more so before the expirtition of 
the year, so that there will be no gren^ difficulty of piocuring a comiietent person, 
and upon a moderate stdary. 

With regard to vvhut the judges say about the mistakes of juriMliction, I think 
tlicfr (lifficnily w ill be removed, ij‘ we leave it optional with suitors to bring uctions 
oi’tlic <fcscriptioi)s proposed, eiiher in the Supreme 01 petty court. .■> 

wUo the wlfofefl,ii I , certa in s uits, of the nature and 

Oiuaunl Jn^ jSnsaTlI^^ a pioceduro vf 

very simple kind as proposed by the iTraf C su^ect !oTES’IfRtWIBPdTO 
by the judges. ^ 

M'hether this court shall be held by a judge, or a barrister appointed lor the 
purpose'; is, 1 think, not very material, except it may lie tbonglil so to u question 
ot tinance. If a judge conduct llio busiuess, bis decisions will have greater aulho- 
lily, and hr kept more r( 3 gulttr, and expense will be saved, but he may not have 
enough lime. If a barrister be appointed, his decisions will be sufficiently .'^aiitf- 
fttctory, and lie will have more time at command, bulhe will be more expensive. 
The afrangcinciil of employing a DSifisfer would probatSlv he eflected with greater 
fecility,'" .. '.... " . 

* -nitf* * ■ ,;>V ♦.-■ii"“‘f J " g ' 

(Signed) A, Jvnj.s. 


.. MiN 4 MC 4 ilQiK>u<«U« A. Awos, datcd 27th Septemb<K^842. 

I eincuLATK a draft for the cstablislmicnt of a dburt for the deoisioti of small 
causes. I agree in the expediency of the mocfifications suggested by Sir L. Peel; 
their adoption will, at all f veuls, facilitate the arrangement. 

1 see no objection to publishing the draft before it is sent to Lord Ellenborough ; 
his Lunlsliip, in fad, bus bad the miilter before bim in its early stages. It is 
much wanted, as there is no doubt at present a denial of justice in maiiy cases; 
iind the judges of the In.solvent Court foci tiiemselves disagreeably situated, and in 
ckmgcr for exceeding their jurisdiction, the 

limitsof whicli the judges, in their oflicitd letter ilio subj€c^^o£ 4 littfr*,iAi<% 
admk is not always-ttoubt and 

^ViH n the question of salaries conia. ia.be iovestigated, the salaries and labours 
of the judges'clirks v\ ill require scrutiny; their salary is, I think, 8bo rupees a 
nmnlli. One ol the judge’s clerks at present is also prothonotary of the 

t'mwn ; and I )kTk ve, like the judges’ clerks in England, the clerksHiavd^ot been 
al\uxys per>ons of ediscaphn, or of the cla^s of gentlemen. 

• (signed) - 4 . Jnm. 
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From tbe Hon> Sir Lmtrmce Fed, Knight, to the Uon. At Amat, 


No, 5, 

Draft Act 
to Court Ilf Ro*, - 
i)uestii. 


' My deaf Sit, , , 

I HAvr. hx>ked over y 4 |ur draft Act which you have had) the goodness tojtend 
us, and luive added, hi the ntarmi, such altemtions as suggest themselves io me, 
which I leave to yonr better judgment. I 'diink it would be ex{)ensive to have 
written ptjeudings. It is 90 very uncertain what amount of business would grow up 
under tliik jurisdiction, that at'present I can hardly guess aheiher we should or 
should not be able to work it in terms time and sittings; but 1 have every desire 
to do ail for it, and will devote ail the time I have to spare to it, if my health per¬ 
mit me. 1 think it not improbable, if the court works well, tiiat plainti|s will sue 
for less than their demand, to bring themselves witliin iu jurisdiction, i il did not 
think of a barrister relinquishing his practice, but retaining his practice, W aqy, and 
not abandoning bis quest of it. All these courts, ronny of which have been recejitly 
introduced in £nglani|by I^rd Cottenham under various local Acts, have practising 
barristers, their judgra attending sessions and assizes close at hand, and no bann 
ensues. Here a ncgligeut judge would be under immediate surveillance. I have 
no doubt that a competent man could be got for tbe money, but not if he gave 
up all hope of practice; but periiaps the objection to a barrister springs from 
other soiirees. 

Nothing can Iw clearer than that, without an Act of the Legislature to establish 
this court, nolliing could be done by the judges. They have no jmwer whatitsv'r to 
iro{H>.<!e any fee or charge, however trifling. They could not order imy of their 
present officers, supposing them to have leisyre for it, to do any duty in a wholly 
new station ; and they would he without any of the sinews of courts, which can no 
more be carrietl on without money than can wars. Neither could they, of their 
own autliontv, legally establlith in the proceedings all that it would be essential to 
establish. 

Wc cannot proliihit the ottendance of counsel or attornies; perhaps it would 
not l)e right to e.vcindc tile former, certomly not the hitter. It would lake uwuy 
from the judge.*) much practical difficulty if a clause were added, that no costs of 
rmploying counsel or attorney .should he allowed on taxutioii ot costs against the 
opposite party, unless the judge should certify, under his hand, that the case wa.s 
one proper lor the emjdoyment, &c.; nor against the client, unless .at hts own 
request counsel were employed, be being flrst informed that no fee to counsel 
would be allowed on the taxation of costs. 

I wish to bring under your notice the Process Act, commonly termed the 
Recip rocal Process Act; I mean the one c nablinu the Qucen'.s conns to cause the 
execution 01 me process OrtTw courts ot the i.>ompany iii HTc mofn-sstl, wIUtTh'tlie 
Icj^ limits'oT^fllgUtlill, llfadrasV ami tfomhayr ji wd.i}, l'falH"HllTftftn^, at tile 
time wlicn Uiis^ Act was under considcranon, tlie design to give like powers to 
the molussil courts, so that they, if applied to by ll)e partie.s, might execute tijudg-. 
incut or decree, itc. of the Supreme Court. This failed, by reason o f some notio n 

that it WU.S idfet <//>. of tha.au«cijA..CQUita.. UIq, not cntcrtatifys^pitiion, an d 

s toiihi very ^jladlv sc^ic law- altered. Our coufts arjLaovLiaJ Jicir nidst iiarmy 
stat^oft^jjQjJy. The sheril^ 0 fficers get g^nefally sonuuiy (Iniubcd wlieii they 
SBfSRcTth^troccss of the court at adistancc. Soon we shall be so high in estate, 
that no attention ivill he paid to our writs; and there i.s no knowing how liigh we 
may hold our heads when a sheriirs offic|r sufim martyrdom in support of the 
court’s dignity. 

Three or four sections of the present Act may leadily he made applicable, 
timtaih vitUandis, and a short clause enabling tlie judges or magi.strtttcs of the 
Company’s courts to act as masters ex^agnlinoi^ of this^court, when sanctioned by 
'government, for the purpoti^ of lakinj^ amuavit.s, &c. in ili<; inufushil, would 
diminish greatly the costs of delegation here. If you lend a favourable car to 
this proposal, 1 will send you a sketch of an Act for the purpose for yout 
consideration. 


liesis. Coi)!*. 
,')0 OepU I $43. 
Ku. 4. 
Enclusure. 


C|icutt^ 
36 Se{:>t. 11143. 


Yours, &c. 

(signed) Lawrence Peel. 
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:m6 

Fort Wiluam, LEOistATivE Depajitmest, tlie 30tb Septcmb^ 184a. 

'Fue following <lraft of a proposed Act was read in Council for tSil iirst time 
on tijfijoih of Suptcmbcr 1842. 

Act ?{o, of 1842. 

p it' 

An Ac'j for the better Adminbtration of Justicf^ within the Town Calcutta^ 
in .small t'auses not included withb the jurbdiction of the Court of Hequeats. 


1, It is hereby enacted, that from and aftaf it ahall be lawful for 

riny one of judges of Het Majesty^® Supreme Court to hold a court tor th^ 
liearing and decision of all matters for which a civil action at law will lie in the 
suifl Supreme Court except as hereinafter mentioned, according to the law there 
iidministiT^d, subject to such modifications as are hereinafter authorized; pro^ 
\ ided, tl) 4 t the amount claimed by the plaintiff do not exceed 400 Company,® 
rupee»/HtHl provided the suit be not founded on any demand of damages for an 
assault or baflery, or for writb'u or verbal defamation. ^ 

2, And it is hereby enacted, that suits at present cogoiMWc by the court of 
rc(jiii'sts .shall be lironght boiore that court as heretofore, and not before the .judge 
h<;lding tlic court indicated in the last section ; provided that no judgment passed 
by jIk; judge bolding such court shall be inipeaclied for error, or be held as extra- 
Judiciuf on the ground that the suit ouglu to have been brought in the court of 
rc(| nests. 

3, And it is hereby eiiactol, that the said Supreme Court .shall mafc6 rules for 
the proceedings before a judge holding such court as Ls established by this Act; 
which rule# shall regulate the manner of proc(^*ding in tlic said court, viz. the 
institution of the. suit, the entry of the plaint, the proce.ss, the entry of the tlcfence, 
and other subaerjut nl allegation by either party, and the practice of the .saiil court, 
the fees to be taken, and the costs to he allovrcd : provided, tluit both plaintiffs anti 
(Iclcrulnnts l)e liable to be exiimincd at the discretion of the judge, and that uo 
uifnesH be tlcemed incompet(?nt to give testimony ujion any ground v\hatevor; 
provided further, llmt all such rules shall receive the corifinnution of the Gbvemor- 
geticral in Council before tliev are put in force. 

4, And it is hereby enacted, tlmt in order to reduce th(‘ costs of suit, and to 
render the same proporlionatc to the amount of the demand recoverable before the 
.^aid ('ourt, the ullegalions of the panics be not entered in any written pleadings to 
he dt livered between party and party, but he made oriilly bclore the officiating 
judge, and be by him diiticteil to be entered in u book to be kept for that purpose, 
to be termed the book of pleadings of tiic said court, and he enteral accordingly 
under iiis direction iu unteehnical and concise language, according to the legal 

4h«r<Kd‘y to whidi shitU'- 

tlw-“ paytffenUu£s»iiy uv 

'j. And it is hereby enacted, that n«iNW5t® of rni 
sliiill be allowed on the taxation of costs in any suit 
unless the judge who presided at the trial shall certify that the nature of the case 

was such m to render the employment of counsel or attorney cxpij^Jicnt for the 

^ --- . 

-- 6. AmHfrn rrm! saW S^prepto tl'its-WH- 

.^ent of tlie (Jovernor-general in Council thereto prolS6usly obtaine(Jrnn(tl*’"f*i 
like consent previously ubtained to the salaries hofciuafter mentioned, appoint 
‘^ucli oflirrr.s as shall he necessary for transacting tho business of the said court 
oiahli.^lu'd by tiiis Act, to be remunerated, as far as the same will extend, out of 
the ices ul tlie said last-mentituied court; provided, that the fees hereby directed 
to be imposed shall be sulijeet lo the revision of the said Governor-general in 
Council from lime lo time, and thut the same shall be reduced from time to time 
\\ tlie .^anu* shall be found to exceed the amount, of the reasonable expenses of the 
mamicainre of tlu’ said*ooiiit, including all sucti salaries as aforesaid. 

7. And it is hereby enaiAed, tlmt all the power and authority vested in the 
SupreuR Court in the case of civil actions .shall be vested in every judge holding 
seth toust UN us e'iid>liNhcd bv this Act. 

Oolert’il. liuu iho draft nov\ read be published for gmtcral informSilioii.,;^u^ 

Ordered, ibut the saitl dnwi be reconsidered at liie first lueeting of tlie Legb- 
lolive Council ol liubvi after the joih day of November next, 

■ * ^ F- J. ilaUiih^^ 

Officiating Secretary to the Government of Indian 


in the court hereby establishcfl, 
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Front the Supreme Goventment to the Honottrabie ibe judges of the Supreme 

Ctmrt «t Fqirt WUliam. 

* » i . , ■ V->' 

Honodrtibie Sira; 


No, 5- 

i>niA Aet 
to C^rt of > 
qa«its. 


Lc^gis. 

30 ] S3iL 

No. tl. 


We have tbc honour to fort^fai^ to you the accompanying printed draft of % legislative Dept, 
proposed Act for this better administration of Justice .within the town of Chlcotta, 
to smnU causes not tocluded within the jurisdiction of the cougi of requests, 
and shall feel obliged .by'any observaUons .0^ su^cslions you offer on thfr 
subject. ' . . ' f 

, ;4' •' We have,.8ff. ^ * 

(signed) IV. IV..^rd. 

“ ■ ‘ V ' IF. Camnmt. 

Council Chamher //• 2 ^ Primep. 

30 September i^p. , -d. Amos. 


Minvtb by the Honourable A. Amos, dated 7th* December 1842. Ug,*. Cutu. 

03 Docpmbi'i'<844 

What the'commissioners desire, viz, a ratification of titc usage which has No. at*. 
alwa)'8 prevailed of the commis.sioners sitting singly, unless iltey see of'easion, C««ri of Ucn>io»u. 
from peeftiin^ circumstances, that they shotdd sit together, i.s reasonable uivd 
proper. Such u provision w'as contained in the draft of tlie 1 .aiw Ct>»Mnis.sioncr«, 
but 1 oinittid it in the published draft, lest in the interim between the publishing 
and j)assti)g of the Act, parties sliouid avail themselves of the objection, and 
pcrhajts recover damages %gaiu.st the wratnissioners. When the Act pas-ses, a 
provision should be intruduiied anthofiling the couiinissionors to .sit singly, and 
making all decrees heretofore passed by tlie.*i> singly free tiorn idlpeachmeut. 

(signed) A. Amm. 


(No. 2.';5ft.) (No. 36 of 1842.) 

I'rom the Secretary to the Government of Bombay to F. J. llallidny. Esq. Com. 

Officiating Secretary to the Government of India, in the Legislative Department. *8 Dotpmlx r 184s 


Sir, 

Wiiii reference to Mr. Secretary Maddo<'k’« letter. No. 33,-dated* the tt( 
April 15141, 1 am directed by the Homwfruble the 
Govcrmjr in Oouiicil to transmit to you, tor tlie 
coiisidi'i ation of the. Honourable the President in 
Comic il, c^tie.s of the documents noted in the 
margin, reliitivc to the expediency of cxlend*t»g''to 
Bombay the proposed Act ” tor ibe' hetter'admmw* • 
tration of justice williia town of Calcutta, in 
small causes trot included within ttm jurisdiction of 
the court of re({UC6ts.’' is 

' 1 liave, &c. 

LSombay Castle, (signed) J. P. Wiiloughby, 

3 December 1842., •- Secretary to Government. 


Jijtliriui 

Ltntor frDjH lI»«; oi tlic «8ih (ktibij 

1845^, with Eiicltjftuh*. ^ 

Mi^maiAiidtiixi hy ih4> Jiitlic uJ '.Set rcUDj-, dint .1 ;jii 
(.)ctobf;r 

MfDutfi bj' ihc llonounilrlc WDard (withoai tl.tD ; 
ihft Diif'f of rS<.' .SupK-oic t toiif oJ 

'fwithout ditu?). 

Minute by the HoiiowrAbIft tbc Judge, ibUo 

lytb Nomnber 184^, 


From the Advocftte>G«oerat to the Secretary tii Government of Bombay. 

Sir, M 

UA%iNO%b 8 erved to the Government Gazette of I’bnrisday, the 20 th instant, a 
dran Act puWi.shcd “for the better administration of jusiice witbiti the town of 
Calcutta, in small causes^not included within t)ie jurisdiction of the court of re¬ 
quests,” and it being very desirable that a similar lut^shouid esist in Dotiibay, 1 

300. ; X X 2 have 


*2;^ iJtM (•■ruJw » -84- 
N(». -Ai, 

JuduH'jl 
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IV^ve the honour of bricking the subject to the notice of the Honoufebic Go* 
vcrnor in Coijncil, with a view to tuving the Act eKtettded to this prejp||eec7« 
j. Government are probably aware, that the jnrtsdicUon of the eourt of re<|aeaU 
at Calcutta extends to cases amounting in value to 400 rupeoi> nfbile the jorjadii^ 
tiou of tlie court of requests at Bombay^is liinited to demands of 80 i^pees. At 
thi<> presidency a court ia held weekly, by one of the judges of the StipMme Cohit, 
called the Small Canse Court, for the trial of cases" of simple contract, between 
rupees^So ami not exccediti^ 350 rupees, in which the scale of fees is moderate, 
altijouiih higher than that Or the court of requests. > 

llic Icj^ity of this small cause counts jurisdiction has occasionally been 
doubted, and from its Unaited powers, as well as those of the court of requests, 
defects of justice are frequently ex|.)erienccd, for which the present Act would 
provide a remedy. ' ' 

4. As to'the oefectB, 1 would instance cases of torts and trespasses, vrhere pro- 
l>erly has Uien H rotigfully possessed, or wrongfully detained from the right owner, 
and "involving questions or right and title to the property dispute, and which 
can only be ndjudicated upon in the Supreme Court, thecouiis of requests at 
("alciitta and Bombay having jurisdiction only over the contracts of the parties, and 
liie ( xpense of litigatingjn the Supreme Court cases of torts and trespasses, and 
questions of title, where the amount or value of the property is snuiil, is a bar at 
once to litigating them. 

1 luive therefore modified tlio Act, as proposetl, for Calcutta, and with the 
ullcralions and additions, which I have marked in italics, 1 now beg to submit it 
for the consideration of the Honourable the Governor iu Council, in order that it, 
may, if iqiproved of, be forwarded to the Legislative Council. 

0. I’hougli the Act wilt, 1 presume^ licforc transmission to Bengal, be sent to 
tlit‘ Honourable Judges of the ‘Supreme Court here for their approval and remarks, 

I may observe that 1 have already communicated with one of them, Mr. Justice 
Berry, on the subject, and have his permtssion to state tliat he is in favour of the 
( xtcnsioi] of the Act. 

1 have, itc. 

(signed) . /V. Lc MeAsunt/% 

Advucate-Gcnerars Office, Bombay, Advocate-General. 

Oct. 184a. 

(True copy.) 

(signed) J. P. fViUotighbyy 

Secretary to Government. 


Dravt Act referred to in the annexed l.etter. 

As An for the better Administration of Justice^within the Towilv of Calcutta 
fOid in small Causes not included within the Jurisdiction of the Courts 

of Requests rsiablishai at either 0/ those Places* ^; 

It is hereby enacted, that from und after it shall be lawful 

tor any one of the judges of Her Maicsty^s Supreme Courts (^Calcutta and Brnn^ 
htuf to hold a court for the hearing and decision qf all matters for which a civil 
action at law will lie in the sahl Supreme Court, except as hereinafter nienlioDcd, 
according to the law there administered, subject to such modifications as are liere- 
irmftor authorised, provkied that the amount claimed by the plaintiff do not exceed 
400 Company's rupees and provided the suit be not founaed on any demand of 
damages for an asvsault or battery, or for written ur verbal defamation. 

And it is hereby enacted, that suits, at present cognizable by the courts of 
rvqut'sts of'CcLkuita and shall be brought before tbca th<m courts as here¬ 

tofore, and not before the judge holding the court indicated in the last section; 
provided, that no judgment passed by the judge holding such hsi-menti^md courts 
siiall be impeached for error, or be held m extra-judicial, on the gropod tliat the 
suit ouglit to have been brought in dn* eii/ter of the said eoui'tr of requests/ 

And it is borehy enacted, tlrat the said Supreme Courlx of Calcutta and Bombajjf 
' esjmcticcljf shall make rules for the proceediiicp befoto ajudge holding such courts 
as ib arc e.slablisbed by this Act, which rule shall regulate the tnanher of proceed¬ 
ing 
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ing in stiifl conrt^ ♦ir rtMeetitH^ iitchuRn^ the hntitutMKi tn Urn suit) the entry D»*ft Act ivlMiiilf ^ 
of tlMS the pitxjess, the entty af the defence, end other tubsiqt^ut idlege* K>Cw Mt<»fR^ * 

tion hy either perty, and the pwujttce i^ dte said court, the fees to betaken, and 't ..— 

the ctwts to be-aUe*^. llrt^ t d e A .: * This properli/dim 

\ ■ .not apfKitr to « 

And it |[ fMrtkermtKU^ that faotil>.|daint^ and defendants in ww Mtiif to fc “ 

trial in such couri siiaif. he fieWe to be examined at the discretion bi the judge, • * 

and that no witness be deemed tncampetepUo give,testimony upon any grom»d ^**8"**^ • 

whatever ; and <A«< it shaU be tawfidjor the Judge to edjeut'n the ease, if he sh^ 

««■ the purpose of obtehiu^further emihicii, andalso to orderdmd Steel the 

oinonitt ^owy Ji^m&U recovered bg the plaieSff to be b^ imtahnmts, in such 
ntOMfier os to him Stdll seem reasonable and just, and in miy ease of di^cult^ to 
dircet the cause to be tried in the Supryme Court: presided alwaps, that ifteymrtks 
shall be at liberty to move for a »«t' trial, or to apf^Jfom the decision ^ the-siUlng 
judge to ike l^qpftmei Court, iu such manner am.un^ such restrictions and tjuali- 
ftcedions as shaU be specifed ia. the said rules: jtfovided farther, that ali such rules 
shall I'eceive the coofeination of the Gtovernor-general in Counoil before they are 
put in force. 

And it is hereby enacted, that in order to reduce the costs suit, and to render 
the same proportionate to the amount of the demands recoverable before the said 
court, the aiiegutions of the parlies be not entered in any written pleadings to 
be delivered between party and party, but be made orally before JtUe ofhciatlng 
judge, or some proper officer'appointed by him for that purpose, and be by him 
directed to be entered in a book to bo, kept for that purpose, to be termed the. 
book of pleadings of the said court, and be cnlered uccordin.i:ly, under his direc¬ 
tion, in untechnical and concise langnage, according to the legal etTect tbeix^uf, to 
which books the parties .shay, on me notice preciously given for such purpose, 
have at all »««*s reasonable hours acciis, aiihout- tbe payment Of any fee tyr 
reward. 

And if is liei(‘by enacted, that no costs of eoiploying^gny counsel or attorney 
shall be ulloued on flic taxation of costs in any suit in the Court hereby established, 
unless the judge who presided at the trial shall certify tiiat the uaturC'of the case 
was such as to nnider the employment of counsel or attorney cx{>edicnt for the 
attuinnient of justice. 

And it is liercby enacted, that the said Supreme Court shall, with the conlcnt 
of the Governor-general in Coundl thereto previously obtained, and with the like 
consent previously obtained to the salaries bercinauer lueutioned, appoint .such 
ufTicers as sbuli be necessary for transacting the business of the said court esta- 
blisiied by this Act, to Ite remunerated, as fur as the same will ej^tend, out of the 
fees of the said last-mentioned court; provided, that the fees hereby directed to be 
inifKised shall be subject to the^ievision of the said Governor-general in (/'uuncil 
from time to time, and that the frame shall be reduced from time to time if the 
.same shall be found to exceed the amount of the rea-spnable expenses of the main¬ 
tenance of thk said court, including all such salaries as ai'oresaia. ^ 

And it is hereby^naclcd, that all the power and authority vested in the Supreme 
'Court in the case f^civil actions shall l»e vested in every judge holding such 
court as is establisticd by this Act. 

And whereas the Supreme Court of Judicature at Bombay has for many pears 
past held a court under the demminalion. of the Small Cause Court, jbr the dccisum 
of small causes in which the amount in dispute does mtes cecd 3,',o rupees in value, 
under certain ruksframed sp&:iaUyJbr the pappose ej‘administering jmtirr therein: 

And whereas thejuHsdktion so exercised, alth^h tl has been foiaui very kue/ieial, 
is not sufficienllyii^tptsitef and doubts have occasion^ly been entertained as to the 
legality if such ajurisdieUon, and it is expedient then mrh doubts should be removed 
and a su/feientbf extetuive Jurisdiction m small causes created; Be it therefore 
aiecled,fthat aU proceedings and alt acts heretofore., done by or under the authority 
of sucfkxaurt so denotninaded the Small Cause Court as aforesaid shall be deemed and 
taken to be good and valid inlaw, ioaU intents and purposes, and the kgaliiy thermf 
shtjl not: beikputed or ge^tioned in any court of justice, and that mneejorth the 
aimnistraihn. yf justice til ^jpall causes within the town qf Bentbay shall, to Use 

3®®' .. X X 3 amount 
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Draft Act relating Hmmmt ofrnpees 400, Ins carried m tite court e^ubii^cd l^ tkis Act, tmder the 
to Court o(R«- ruko to bti frained as afonmd. . >• 

_ SubmiUt'd for the approval of government. 

(signed) " S. ie Mesmrur, 

Advocate-genecaii^ 

(True copy} 

(signed) J. P, tViUtf^hbif, 

Secretary to Government. 


R'J i 184'.' 

HiirloKurc. 


iVfE»iX)iiAiv{>t M by the Judicial Secretary* 

A simMAuv of the correnpoiuloncc with the g^verument of India, on the appii- 
ration of this goveniraent tliut an A^ct might be passed assimilating the con- 
slituiion of tho Bornhay court of requo-sts to that of MadraSj b contained in the 
dr sfmtcli to the Honourable the t/ourt of Directors, No, 4, dated the 1st of 
rLbniary 1S41. 

'Mie reason a.ssignt(i by tJic guvcrrltoent of India for the delay which has 
occurred in pas.^ing the proposed Act, was ‘Uliat the'subject of the constitution 
und powers of tiie courts of reijucst at the several prt?sirtencies was before the 
Law Clouimissioii, from uhom a report was soon expected.'* Ace Mr. Secretary 
IMuddock’s later, No. 33^ dated ilie 31b of April 1H41. 

;}. If govenmuMit approve of tlie sujigestions submitted In Mr. Le Messurior’s 
letter, that ibc proviKioiiN of iho propost d Act published on llic. 301b of Sepleinbcr 
last, “ for the better administration of justice within the town of Calcutta, in small 
cmises not included within the jurisdiction of the qourt of re(|uc.st.s/’ may he 
extended to Hdiubay, u copy 6f his letter and of the draft Act, as altered by that 
gentlenuui in italics, may be forwarded for the consideration of the government 
of India, with rcfcnrnco to Air. Muddock^s letter altovc quoted. 

4. As ilic fwoposed is ordered to be considered after the 30tlj injgniit ihcie 
will scarcely be time to consult the judges of tlm Supreme Cauirt, as proposed in 
the last [laragrapb of Ahv Le Mcssuiiei**» letter, belbrc forwarding the (halt Act to 
('alculta. 


31 October 184'i. 


(signed) J. P, Wilhmgkhtf, 


(True copy) 

(signed) J, P, iFithmahhj/, 

.Secietary to Government. 


lA'iur. < fn Mi virrij by the Honourafle Board. 

:3 Di t ^ min r 1^4' 

I TiiiN'K ihr best course would be, m liu- first instance to send thisao the judges 
of the Suprenu'(^)url, to" reijurst any observations that may occur to them, in 
order that .such observations may be laid before the governin^t of India in for¬ 
warding the ])ropo8ed Act. It seems to me that the Act rciullrs more perfect the 
piestm small court now held by iIk* judges of the. Supreme Court sitting singly* 

4 

(signed) G. IV. Andersou. 

G. Arthur. 

(TruecopyO ^ 

, (signed) . J. P. WiUottghby, 

Secretary to Government. 


l.i'fii?. ('i'll'-. 
S3l>., 

\o. 


Friun llio llonouraltle IT. Roper^ Knigirt, Chief Justice of the Supreme ^i>art of 

JudicuuiiT, IJumbuy, to the Hon. the Governor and the Council of Booj^ay. 

* ' 

Ilniioiiiahlo Sirs, 

UroN the uitli insiutit the judges had the honour to jwceive year letter request* 
ing the proposed Act for the trial of small Causes. Sif E. Perry has requested me 
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to say, that as bis absence from lk>inb«y ;preseQts him taua joiaii^ with me in a Orstl Act teiatiag. 

letter to the goveraincnt, h* thyuj^bt It best to embody his view io a^inute. Thm 

Minute I have-tlm honour to. enbfose* que»^»^_ 

The juriiidictton ot'that bfimeh of the SopsPoiBe Court at l^ombavcaBed the 
Small Cause Coiirt.M Utoited toaOtbns for debts and iiqutdutedtiama^, in whitili 
the cause of action shall uot be less than 8oi Or more than 35:0 rupees, in ordw* 
to brin*' a case williin the juradiclion, a j^rty is allowetf to relidiquish a jtorttou.ot 
his claim, or to sae tot hot otio ofiiiore ituHalmerrts of a large aunt agreetl to be 
paid by iustalmeotsrand for the like end, in inany instiinccs, the party waives a tort 
and sues in forin t» edatnuitu. tlpon tlSe nholo, aUhohgh in a emirt constituted 
under the proposed Act some eases might' c<^e 'fbtsvaM in different forms from 
those usual m the '^cseht small cause court* I doubt wlicihcr tlie number of cases 
brought before the forfoar would much e^c^ the nmnlwr di^posi'd of in the 
latter. That the comUlution and rules of the small cause court at Boajbuy nn^lit 
be improved, it is notilhy purpose to deny, and it seems, most desimble to establish 
onifonnity in the imodtfn of .administeriii^ jusdee by the scvinal Suftremc Convts 
in India ; for the attainiiicht of tlrt# object, great efforts should be made, though 
I shonld regret it were accomplished by extending to Madras or Bombay provi¬ 
sions so objpcliouahlc as, in my opinion,, are some of those pnbiined in the jjro- 
posrd .\ct'for cstablishir^ a new coor|mt Cafculta, and, in Ific projecterl modifi¬ 
cation ther^f brought to your notice by the Advocate-general. 

'I'hc removal of all objections to the compel,ent'y of witnesses, anti the tender¬ 
ing parties to actions liable fo be examined, «t the discretion of lUe Judge, are pro¬ 
visions Lwish extended to all judicial investigations of facts; but 1 car^ still fdr- 
tlior thirprinciple, that tlte best mode of eliciting truth in small niaticrs luusl bn 
equally efficacious ahere more irfiportsfol interest.-are at Stake. The umoimt in 
dispute is no criterion of the difficulty of deciding with respect to it, and if the 
proposed Act prescribe’the bebt ntode of administering jnstice, it shjtmid extend to 
mutter.s of whatever value ; but if the mind justly recoils from the iileh of suhuiit- 
ti.'ig importniir ieiiercsts to the decision of a single judge, uncontrolled hy jmy, or 
putdie opinion, unadvised, or uiieheeked by com*sel, aw^jom whom there is no 
aiipenl. provisions for .“nch a pnr|H)HC must be fitAiUyv and if wit idtogether 
rejected, tlieir npplrention sliould Iw very limited. 1 would atlctisi extJept from the 
ojuiatioris of the proposed Act, not merely actions for a3b.ml( and defimaiion, 
but also iietiotis in winch the title to land is in dispute, ami pcrinxp.s also uctimm 
upon policies of insuranee, Usmdiy there is much diffienity in cases ot the last- 
nientioned ela.ss, and the parties interested are wealthy. Quesliotis of title in land, 
other than ns between lamllord aitd tenant, generally involve much i-itricacy as to 
law or fact, and the marked value of the land is an impcriect criterion of its im- 
port.iiicc. A plan might he devised whereby either party *0 an action on a policy, 
or regarding the title to land, might cause -such action to be, instituted or tried in 
the Supreme Court, upon terms as to costs, phudiiigs, and proceedings, and where 
actual povi'rty presented an oliMacle, the office of the attorney for^papers should 
be ii sufficient resource. 

'I hc fourth danse of tiie proposed Act for estublishing a small causr.! com I al 
Calcutbi seems to me to be defective, and in sunie degree improved upon by Mr, 
he Messurier. It providea that the allegations of the parlies be not entered in any 
written pleadings tii|bc delivered between the |>arties, but bo inada.orullv boloro 
the officiating judge, and be by him directed to be entered in a book. 'Jlic 
delivery of pleadings hetweeu tlic parties may well be dispensed with; but it can 
scarcely be iutonded, i itlier that no pleading sliali take place betwcr.ii the parfes 
Iwifore trial, but that al the time of liiul the {Ktritcii shall plr.ad omily, and tlicir 
allcgataoiw be the* entered in a Iwiok before the judge, or if the '.illegation'- ot‘ 
the parties arc to oe niaiic orally and entered in a book lictorc trial, tti.it w<! tire 
to revert to the exploded practice said toJmVe prevailed, up to the reign ttf iid w. 3 , 
and that a judge is to attend in order to direct the making or entermg such 
allegations, and should thus perform the duty <rf u ■proiqg.sional elcik ; and ym 
such interpretations are npt incousisteot with a climse so trained. To ascertain tin- 
subject tor decision and tender it ri}>c for trial, it scem.s t.x[>edicirt that before ti iul 
the paC^s make statements of tlrcir ri-.spcctivx- caf-e.s,.and that .sin h .statements, 
being in effect the pleadings, be reduced lowritiitg. 'i'lwi ciiieriog them sn a (tonJi 
to wiiicb easy acces.s can be had, irutcad of iiaving tlicnr filed and copies d- jiveicd 
between the parlies, is no Aotjtbt a salutary measure no for ae it tends to d. . re-tse 
expense. But the collecting tlic mutual altercations of tlic parlies, tin; rendering 

30t>* X X .t lliern- 
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Draft Act relutiiij^ them to form, and the so directing them as to ascertain the issues, can be done bv 
to Court ot Uf. any professional man of ordinary ability as well as by a judge. Such duties are 
^|ue«is. performed with tolerable efficiency by the clerk of the small cause court at Bom- 

bay. fie prepares the pleadings of the parties, in which strictness is not required 
or permitted, and the court takes care that errors of the clerk shall not prejudice 
the parties. 

provision in the {Proposed Act that the allegations shall be entered in un- 
te chnical language, may be ob]ectionabTe, because technical language, if generally 
imdrnstood, may be the besL Considering the late improvements in pleading, the 
j»rovision will be unneces^ry, arid being a primary rule instead of a provision 
against strictness, it rniglit perhaps be relied upon as sanctioning what is 

illogical, or the result of ignorance or neglect. It might be betWr to provide to the 
(’fleet that no pleading or proceeding shall be held invafid on account of verbal or 
technical error, and that err(.)rs or mistakes, Which simtl not have miaied the opposite 
party, shall 1)0 deemed merely technical or verbal* 

However moral and merciful it may be in a creditor to patience w ith his debtor, 
instead of casting him into prison, I doubt whether it be equitable in a judge to 
decree, with the creditor’s consent, that a debt instantly doe, and for which no 
jjledgc or mortgage Jias been given, shall be paid by instalments. I am not aware 
of any court, except the castor court and court of requests at Bombay, in which 
such a practice prevails; ami the enactment authorizing such practice in the castor 
coint is spoken of by I^ord Denman (i (lale it Davidson, page 2^2) as an 
cnaclmc nt in wbicb all analogy w ith tlm proceedings in the ordinary courts of 
law is departed from.” Unless the practice existed in the court of rejjuests at 
Bombay prior to the 37 Geo, 3, c. 142, s, 30, its legality may be <|uesti6ned. In 
the small cause court it is frequently ordered, with consent of the creditor, that the 
debt hr paid by instalments, and execution of issue accordingly. Without such 
consent, f fetir a judge's decree for i«)ynient by instalments would often be given 
arbitnirily or at raiidoni, and by precluding the creditor from taking out S[)eedy 
execution, the whole or part of the debt migiit eventually be lost, through the 
debtors mistortunc’or uiisconduct: such matters should, 1 think^ he arranged l)0- 
tween the pafties. If a creditor have sense to perceive his ow n iritertiet, he will 
often give, time for payment j on the other hand, he may h(' obdurate or unreason¬ 
able, or he may fear that hy delay on his part other creditors will carry off the 
debtor's propiTly. Ill consequences in particular instances may thus arise; but 
how can u Judge, vary or relax the general rule so as to meet the exigencies of the 
particular case and go no further? To enable him to do justice in such matters, 
additional pleadings and evidence as to the property, |iro8pecls, industry, and 
character, &c. of the respective parties would be requisite. It might he less ob^ 
jcctionablo to provide that execution should not issue for a debt recovered in the 
projected court until some hing but fixed period after judgment had been obtained, 
for such a provision would at least be a general rule. 

In each of^tlie Snprenx^ (\?urts a single judge can try any action in the absence 
ol’ the other judge or judges oi’tlic court, but it is certainly desirable that cases of 
any diflicully should be tried before a lull court. Difficulties us to law or fact 
must thus he dis|)oscci of, in the hist instance, without the delay or expense oflur- 
tlier arguments, motives for new trials, and similar applications. A court composed 
oi three judges is {akf is jM 4 'nfms) better than a court with only two judges; but it 
appears lo me that a court <'onsistiug of two judges is better than a court in which 
tliei e is hut one. W luuc there are two judges, and they cortcur, there is less room 
lor believing the decision may be erroneous; should they differ, the judgment of 
one will, under ordinary circumstances, have great weight with the other, and 
should otu* have the casting\oiee, lie w ill scarcely give effect lohis opinion without 
<!ne (h liheration. l or these reasons, the projcclea court, as consisting but of one 
judge, anti without entering into furttier considerations, might in some degree be 
object icuadde : but it will uot he deified that cases free from intricacy may be com¬ 
muted Ui single ju(ljp>. The proposed Act, however, make the value in dispulc, 
exclusive of the simpiteity or intricacy of the subject, the criterion of jurisdiction ; 
and tl.ough the removal of difficult cases into the Supreme Court, as proposed by 
ihe iuivi.i ate gencrul, were sanctioned, as the permission for such fcraoviil would 
allogciln r depend u[K)n the discretion of the judge, I fear the benefit derivable 
from such a provision would be variable and uncertain. 

The giving, a right of appeal is no doubt an improveiheut, as fonniug some slight 
check u^)oti the single judge, but due provisions for the administratioiii of justice 
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ii^th^ &st instance wouW be more valaable} and isucll piiSi'isiwis ttef twit, I think, flfiA 
ex»at where it is left to a single to determine wh^ier a ea^ ik iof *«ieh diffi- 
cahy that he is incom^ietent to decide it,' and where coufisel Are, iti elRet^ to lie 
e^cltid^d frofei the court ^ ^ 


There i% no expression of sound public ludlft^ and I am c 

the presence and intervention of prolessioini} men are thin country mott 
efficient checks ngon In the sWll cau«^.ijottrt 

of Bombay the fee to counsel (only one coumel on ^cli ante being ia 

liegiited to^wo goW oiohursvand the number cf in 

is compamiivdiy few; «tiil the ready access bj C<MAUacl, ^o that c^t, ^nd their 
ocoasioual pre«ciu>3i.t^ I believe, most benefiemUy upcm iha judge 

and oflScers of court, in restraining any tendency to use power In an arbitrary 
manner^ or to indulge in, carelessness or neglect. It should not, 1 think, be i>er' 
mitted to a judge to say that his judgment could not bt't influenced by the argu¬ 
ments offounsel, or his skilful conduct of the case. Where abuses arise fitun the 
employment of counsel, they can he ^adequately corrected by such discretionary 
power to grunt or withhold costs as is exercised in the small cause court in Rom- 
bay ; but u preliminary rule that no costs of employing counsel shall be allowed 
unless the judge who presided at the tri|l shall certify the case, was such as to 
render employment of counsel expedient^ would v 1 rtu 61 ly close the court 
against counsel; and the i>ower to gmul or refuse the certificate, if called into 
action, miglu often l)e ca{>riciously exercised. 

I Imd understood the susjKinsion of the Bombay bur arose from an atloinpl to 
render the judges parties to a combination for the purpose of fixing or Uncreasiug 
the fees of the [)rofci 58 ion, and that complaints as to the small cause couit formed 
only a minor incident in the transaction : the exact particulars, if worth inquiring 
into, might be ascertained from the advocate-general, who was himself one of the 
harristcr> suspended, 

As the small cause conit has existed about uo years, without having been re- 
sistiii or .surcCssfuily imj)Ugiied, and as the rules regarding it wero long ago 
appro\ed ofhy the King \u Council, a dcclaraition that such court ^ittll not Ixj 
held to have been illegal would, in uiy opinion, be most injudicious and nu: 
<'allcd for. 

The propo>c(i Acts speak of the court or courts to be established as diflbrent 
from and not a hraucli or branches of the Supreme Courts respectively; each of 
the inlemted courts, if established, will itt cfij^ct be a new* court, and according to 
the extent of its jurisdiction, will be virtually an abolition of a Supreme Court. I 
therefore doubt whether the Legislative Council has power in Itself to pass the 
proposed i\ct under the ;}d & 4th Will, 4, c. 85, s. 43 &, 4(), especially us erecting 
a new court (;f justice affects a prerogative of the Crown. 

I have, See. 

(signed) //. Rojtcr. 

(True copy.) ^ 

, («<igned) 7 . P. tVilloughby^ 

Secretary to Governments 


Ml NOTE by the Honourable Sir E, Perry, Kuiglit. 

1. {^iziukk: the proposed Act will be highly beneficial to the inlmbitantM of 
Bombay, and that i¥ affords a remedy for many classes of injury which at present 
lire wholly unredressed ; but as I understand the judge<4 at Culciitla arc anxious to 
have their Act passed immcdiately% I believe it w ill be found necessary to have 
separate Act drawn for this presidency. . 

42 . As this Act contains looic provisions new to tljc hm bf linglaad, and aiM> 
. cUflefS iu some respects from the Calcutta Act, I uuf desirous of making a fevv ob- 
servatiofil upon it. 

3, The principle of allowing the parties to the suit to be examined (». 4), tiiou.4i< 
not quite new, for tl»e Irish Civil Bill Court Act, C & 7 Will. 4, c. 73, .h. ju, has 
a similar clause, is more broadly exprc*sscd than it has hithctlobecn ; the removal 
0f incompeteoKsy in any witness is, i believe, quite new in Knglish !c «:ij»!auon, 

li Y all hough 
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Draft Act relating altbouRh ati approximation towards the principle has been visible both ia.^he 
to Cf»tirt of Itf*. I^islaturc and iti judicial decisions for some years past. I approve of the new euHCt- 
ments f^o his^dtly, that 1 should wish to see them made applicable to all judicial 
prtjcr odings whatever, as I conceive that what is found to be the best mode of 
eliciting the truth in small matters most also be equally efficacious in matters where 
l^cr sums or more important interests are at stake. 

4. I'he Bombay Act coiitaijgs a 

in the, 

4 p.aic«ytta. 

mmti. mn-u tiause.^purt^ jaad who ^keli«i.henefit 

Act, w'ouTd'pay their creditors in full if time were givg;^ 

the court hangtO^ over their heads to enforce the obligation j the payment of debte 
by monthly instalments, besides, enters so much into the manners of the people* 
tlwit it seems desirable to encourage it by legislation. 

5. Section 4 of the Bombay draft enables the judge to remit any ease, of diffi¬ 
culty to the full court, and u new trial to be moved for, and appeal made by either 
of the parties* 

This prenision is t)ot in the Calcutta dnifl, but I think it is, on' tlic w^bole, an 
iinprovemtnu; 1 think no judicial system good that does not allow of an appeal, 
and if the Bench Itere wenr full, the appeal from one judge to three wauW probably 
be attended with beneficial effects; but a judicial estaldishincnt of two judges is in 
rny opinion so faulty in principle as to make an appeal nearly wholly useless ; but 
the power of the jijdge to remit a cause, or to reserve a point of law' for the full 
court, is wholly Jificrent, and I think it a most desirable power to be connnitted 
to him. When actions such as trespass, trover, and ejectment are brought in Uic 
small cause court, it will occasionally occur that a nice point of law will arise 
affecting the whole community; a question of jurisdiction, for instance, or sofne 
floating point tliat has l>ecn a vexata qutvstio for years ; the judge would be un¬ 
willing lo decide sucli a matter off-band, and it wouhl not be desirable for the 
public that he should do so; 1 therefore think in such case lie sliould have the 
power of reserving tlic j^oint for full tliscussion iu the court above, and possibly, as 
it would b(‘ liard upon the parties tliat a mutter of general interest should he ilis- 
cussed at tlmir expense, it might not b(j objociioriable tliat the judge shouhi have 
a disenUionary power lo order the paupers’ ultorney to give briefs to counsel to 
argue tlic jioint in question. I may also observe, that an objection whicli ntay be 
raised us to the expense and encouragement of litigation which will he caused by 
allowing new trials to be moved for, has never been found to occur in practice in 
the small cause court at Bombay, where sucii a power has always existed. 

tl. It appears to me desirable that tlie Act sliould contain a clause defining the 
value of’ the lands a.s lo whicli actions may be brought iu the small cause court; 
this IV ill most probalily be a fruitful subject of litigation, and the question .seems 
at present left in rnnhi^u**, lly the Irish Act, 5 Sc (i Will 4, c. 75, the subjcct- 
mattc'r in lands is govenu'd hy the annual rent, and limited to 20 1 . a year. 

7, The Calcutta Act enacts that the pleadings shtill he taken orally before the 
oilu iating judge ; l>ui if the nlmiber of causes to lie tried there shall bear any pro- 
{>01 lion to those tried at Bombay, llie time of the oliiciating Judge will be engrossed 
aimo.st daily hy listening to jifcadings ilvat contain no real rnaUer of controversy ; 
thus at Bombav the causes entered in the smallxause court were as follows; 


1 Sjit 

737 

1840 

f ’43 

1841 

t '53 

were only 

1S39 

1840 

12 i 


1841 

93 


tiic rcmauKlcr heing settled o^t of court, witlumt any i#iterposition of the jndge ; 
tronsetju. ally, it appears to me that the Bombay mode of having the pleadings 
taken out ot cour’. and which inaj’' be done with advantage orally, is an improve¬ 
ment. 

<S. LLstly. 1 object to the dechmUory enactment in sec. 9, as to the legality 

ot the ''Uiali causi' coux't. Thet^court in question was established l>y the 

Urst recorder. Sir \\ illiamSyer, in » 7 l)l)> ^he c.xtent of 175 rupees, although tk 

soraevrhai,^ 
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sjllluew^lt'siBuiar court for sraali causes seems to luive Imig existed heretofore 
under’the name of the Mayor’s Private Court. The small cause court having 
proved beoehcial, Sir Alexander Anstrutber, in 1818, raised the jurisdiction to the 
amount at which it now stands, rupees 350. When Sir Edward West eathe upon 
the bench, in 1823, the practice seems to have existed in the court of examining 
the parties to the suit on oath, oj^ allowing execution to issue bit by*bit» iiy^ 
amctice s. against the legalitY of aicbicb the b ar memoiiidused, and tS^ 
ftune a 

iMa .apaftimed by the Kiag. m 


V.fjCard West sUspjMcd the 


iiie bar irowwiSB CeTfl ZMiLm&ti 2 
c oiisetTneiice of their memoria l. ~Eut on tno emousnmeni 01 tne e Court 

someySresTOErwarSBroSrlrowaTd West and the other judges modi the rults 
of court, and tlie rules so revised were confirmed by his Majesty in Council. 
Witii this sanction, therefore, and at this length of time, it api^ears to me wholly 
useless and inexpedient to raise questions of jurisdiction vt:|>ich have been 
unmooted for nearly so years. 

(signed) A’. Perry. 

Bombay, 17 Nov, 1S42. 

(True copy.) 

(signed) J, P. IVilioughbyy 

Secretary to Government. 


(No. to6.) 

Prom F. J. HitUiday, Esq. Officiating Secretary to the (lovcrnment of India, to 
the Honourable the Judges of the Supreme Court at Fort William, dated the 
23(1 Dc’ccmber 1842. * 

MoiKiurablc Sirs, 

WiTJi reference to our letter. No. 73, dated the 30th September last, we have 
the lionour to transmit to you copy of a draft Act for extending to Bombay tlie 
proposed Act lor the better administration of justice within the town of Calcutta, 
in small causes not included within the jurisdiction of the court of requests, 
submitted by the government of Bombay, and shall feci obliged by an opinion 
wlicthcr this draft Act and that for Calcutta should be kept separate, or might 
conveniently be consolidated ; and whether it may be expedient to adopt any of 
the provisions of the proposed Act in amendment of that published for Calcutta. 

Wc have, &c. ^ 

. (signed) IF. IF. Bird. 

IF, Casement. 

II. T. Pri,mp. 

A. Amos. 


No. 5. 

Dmd Act relatiag 
to C5<Mart «»f Re* 
quests. 
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No. 6. 

application of missionaries to REM^:DY THE 

WW. 


To the Right lionoumhlc the (ioveriior-Generoi 01 "ihhlfi'Ml Lhiiiieirr 

The undersigned Memorialists beg permission to state— 

I. That your inemorialists arc* deeply interested in the welfare of their Indian 
fellow-subjects, and specially of one class of their already numerous, daily- 
increasing, and likely (as ii is lioped and expected) to embrace eventually the great 
body of the pcopIcL 

y. I’hat the class of men referred to is that irapoiiaut and influential one whicli 
( onsists of those who, through tlie natural and inevitable operation of the educa¬ 
tional and other measures now jiursued by government, public societies, and private 
individuals, have been driven to repudiate the irrational rites and forms of idolatry 
and superstition; as also of those vvlio, besidcN abandoning the hereditary creed 
of their fathers, have been led by the light of Divine knowledge, brought home to 
their understandings and hearts, openly to [irofess the (diristian faith, and become 
members of the Christian church. 

That this twofold class, in common with others, not of the Hindoo or 
Mahomedan persuasion, such as East liidian.s, Greeks, Jcavs, Parsec.-^, and Aimc' 
nian.s at present lul^iur under Mindry legal disabilities ot a specific character, 
and ;ue filso fell in reftMcrice to many other momentous civil coiieerns and relation¬ 
ships, williout any laws to guide and direct them. 

4. That among the grievances more immediately referred to, and loudly and 
very generally complained of, may be specified the following: 

1st, The elVects ol’thc coercion, and ii it may be cruelties, to which the religions 
bigotry of parents and guardians may subject those under legal age, who, as the 
result of enlightened conviction, arising from improved education, and other means, 
are impelkM! to ri'iiounce their anceblral religious opinions, and adopt oihers 
instead. 

'Thi* loss or total forteilurc of lands, goods, and otlier property to whicii 
such conscientious remuneration may (in certain circumstances and pariicniar 
locflliries) lender them liable. 

3d. I'he <leieeU of the laiys rtilative to marriages and rights of inheritance 
ot all classes of persons w ho may not be of purely British, Hindoo, or Mahomedan 
de.scent. 

chis.ses of our Imlian fellow-subjects now mentioned, luc alresariy 
much oppn'sscd under tlu* foregoing and other similar grievance»;'^imd*<»re likelyvto 
be yet more oppressed, and that therefore speedy relief and adequate remedy is 
anxiously desired and earntstly prayed for. ^ 

(i. 'fhal ub a full cnumcTution of particulars would prove of too great lecigih 
lor insertion in the body of this memorial, a statement of the more? prominent 
factb, natural principles, legal ciuictincnb. and remedial suggestions, will be found 
in the tiocuments appended. 

7. 1'hat slioiild your Lordship in Council be too deeply occupied with otlier 
national affairs to tiHow the {treserrt subject ttrHcaagage your personal attcotion, your 
l.ovdJ*hip is respcctfuHy and humbly reflucsted^to refer this memorial, witfi* the 
appciulcii documonU, to the Law Commissianers, with a recommendation tSat 
ihcv take it into immediate and serious consideration, and prep^tte without delay 
the drafts of general and comprcitensive luws, by which the grievances to which 
attcnlioo has now been dircctt*d may be removed, und appropriate remedies 
applied. 

K. That as the nntnes of bomc of your Lordship’s [wedecessors are destined to 
go down to posicnty enshrined in the boarlfelt liomage^of lens of thousands of tlie 
native inhabitants ul her Britanuic Mujestj^’s Indian eoijiire, who, in consequence 
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of ih^ peaceful and patriotic reform of abases, have l)een delivered from tiic Applicadon widi > 

tyranny of many prescriptive usages, and the ajbitrary enaction of many^despotic 

laws, your metnorirdisu earnestly hope that yonr Lordship will be prtt^eged to ^ '"stmnN, 

bear away f»’on» diese vast realms some ^nilar civic tropics; aud, no#conient 

with the crown of conquest, will be led by an overruling Providoirce, to seek a 

more true aud ktating foine in the wilrcss of oppressive grievauccs, the atflolioratiqn 

of barbarous legal codes, titc purification of the founts of equitable right and 

judicial power, aSd ibcyg^^tcfiH 

rwulered by ieofe and 

from jige to ... . , .... 

'> Goffi'r{i/ - - Loiulon Miss^^ Suckty. 

Akxufidfr Ihiff - - (’iinrcli of ScotlanJ Slivs. 

JDiiVul JGu^art - - Church of ditto ditto. 

Caviipict Chatcr Aratoon Haptist Mbsiooavy. 

A. K Imcvou - - Loudon Miss* Society. 


J, Hmbi^rlui 
ir. Shn lair Maekatf 
Ja?fii\s Hrudbia'ff - 
John Frauds Osborur 
Ji. dc Rodt - 
J. Macdomitd 
James Innes 
Thos. Smith 
H\ Jf \ Evans - 
Timothjf Sandies - 
Geori^e Smail 
J. fTenger .* 

7\ AJorgan 
James Lou*^ 

James 'Fhojuas 
Thomas lioaz 
J. ( 7/. fVendnagti 
John /). Etlis 
W. Yates - 


Churcli ofEughiud 

- C.'hiu'ch (if ScoUaud Mis.*?. 

- London Mm, Socitny, 

- Churcli Miss. Society. 

- London Society. 

- Chinch of Scotland 
• (ihurcii nf EuLdnnd 
« Church of Scotland 

•* BuplL^t Missionai-y Society. 

- Ciuircii of England Miss. 

- Baptist Missionary. 

Ditto. 

Ditto. 

- Church Mi5K. Society. 

- Baptist Mis,s. Society. 

> London Miss. Society. 

- ('hurcb of England Mi-3s. 
Baptist Missionary. 

Ditto. 


MtNMr. on the Rise, Proj^resB, and pTesent State of Indo-British Law; the Rajlits <if 
Parents over I'hildren under legal Age; and the Ilindii and Miihanimadaii flaws o( 
lnhentanci\ 


Louiisi. Torist. 
ill iVlay 1 K 4 K 
No- 

Jwirlonurf'. 


[ \. /i.—Til 1, monthly confereiw of niittsioiianfis of all deiiominutioiw, ivsideut iu CuicutLi, Minute on finio- 
.ipjiulnUd, several months ago, a standing c*DinmitUie of tJieir nuinhcr to iiiycsligiito ct?rlmii Briiisti I . 

sulijeets connecUid with the evaiimilization of the natives, together with such otlu»r (juestiouK 
bearing on their general improvciuenl as might from time to time arijw .*; the eomnnttet; toeoit' 
theRev. j&rs. Haiherlin and DutV, the Rev. Mcsms. Lacroix, Ellis, and Boa/; Dr* 

Already have variOUK matters oi iiuportance been investiguled, and 
JB^RMjnnemomhly conference j of these tlii*re arc several ilmt <lemand the iidjustnnMit 
of a legislative inierference. To enable thoiifi concerned to detrrmine what inciisurus ought 
ff> bt: adfipted in order to secure such adjustment, the (diairrnan hf the eonirniftee, in the case 
of two of the more urgent of these subjects, embodied the ndbriuaimn and views of himself 
and coadjutors in the form of a minute, wduoh ho laid on the utile at the lanl mcfrtiug id'the 
conference. It was then unanimously resojved that* with u view lu ntir up the irKpiiricft and 
elicit the cooperation of all who are iuU-rcsf<;d m the ainelioiatiou of the natives, tins miunte 
should be published mthc Calcutta Christian Observer, In accoidanee witli this fe*^filuLion, 
it i'i now printed in an extra noinber. It iw ynoKr, howevt r. to ad d^ that ii| ^haLluHov rs. 
both as to siihiecUmattcr anti kngnaga!^ t^h<T anthof hol ils : !T aroiu- us Ktric11y nipr >;i- 
stbJc; an<l iriay we not hope, Hiat R KVfh^iotaJ anci cieru 

H*rity of inc millions of a benightf;d and k^sotted p<ffj]de will be aroiwed t<» leiul a 
nig hand for the r^toval of every barrier that tend^ to jinpedo* tlie rh-*4#iininuUon of truth, 
whether human divine?] 


L—7V4r Rise^ Prepress, and present StaU tJ' hido-Hritinh Initr. 

Of the nuaterous extemid obstacle* which so powci fully impetle the pnigrcK^^ •»! <hvjii‘‘ 
.Irnlh in this land, not a few are connected witli tho ancient Itwws iuid pre‘^cri|*tivi' ^ of 
an idolatrous and demi-civilized people. ^,fiH of thcMc were enfbrcerl with uhm»<j.:}ttcd 
Severity, there could scaicdy be any impiiry at all Into any wf ivuth, tlif? vital 

3 (iti. Y V 3 reception" 
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rtct:ptiQu of wliif’h mu^t lead t/> an utter abue^ation of tbfc liereditary faith. |>i^e Provi-^ 
rluuee, hovw vej, lias often t^raciously intci*po>ied to save iofatuated man from the pttavUich 
he has jab<>ji'>iihly clu^ for UiinBolf. la the present instance, the lapse of time and the 
uticontndlahh' is-ius of conqaes*^t have been overruled (br ushering in many a salutary 
ohuiiL.^'. Not a ft* w of thow^ barbarous laws and usages whicJi ofierwl Tioleucc to the 
rlietati s ofconiinoii reason, and shocked the feelings of common humanity, have now fiilten 
infu practjcui desuetude, or have lieen partly abrogated and partly moaified by Mubam- 
jiKKian L‘ui[nifors and Biitish legislators. Still ininm, wr\" much, remains whicu demands 
tlif, niucli of a reforming hand, more skilful far than any Which magician ever wielded 
in fU.ury or in song. 

In order to understand aright the nature of still existing evils, and the possible modes of 
:im(‘iiorutio*i, it is necessary to take a prclmiinary glance ut the present of law as 

iiiodiiicd or udiuinibtercd by British rukis. This wc an; enabled to do> the mass.of 
if'lf.M/ialiou supplied in Harington’s AnalyMS. without much e^xpense of time or of labour. 

i'oi many years feiibw;fpient lo the battle of PJasscy, wluin Eastern India virtually became 
Mibject to tin: Crown and soverngnty of Ore.ut Britain, nothing, beyond :i few isolated 
regulations, chudly of u fiscal or commercial character, was attempted towards the ftirmatioa 
and establishmenl of mi uniform ami eijuitabic code of jurispniaencc. In the year 1772, 
however, tin* (V)urtof Directors having resolved to take upon themselves the entire care 
and inanagenK'nl ofintenial govotmnenf, it was felt to be iucumbeiit upon them to iadopt 
I’oncspojiding ineasures for d> uflicicnt uduiinistnition. For this purjx^se, accordingly, 
a plun wufi prepared by the then governor, VV'urron lluHtings, oii the exprevs principle of 
ada]»liiig its piovisiotis to the immnerK und understanding of the ]ieople and exigencies id 
thf: eoimf-ry, adhering, HS cloM'ly ha possible, to their ruicient usages and institutions.” 

In 1773 tli(' business of Indian Ic^islutum was, for the first time, vigorously euiered upon 
by file Briti.’di Ihiihanient. By mi Ac^of tliat year, viz. fctututf; 13 Geo. 3, c. <>3, it was 
I'liacted, that for tlm “ whole civil and miluury government of the presKh acy of Fort 
AVilhum in Bengal, ;iud also the ordering, nmnugcmcnl, and government of all the tonitoriul 
acqui-vitions and revemic^^ in the kingdoms of Bengal, Behftr, and Oris-^a, there should be 
ujipointed a Goviuiuir-geiieiai and fiuir coimcillor.s.” By the Htime Act the Kmg was 
empowered, for the due administration of ja§lice, to erect and t;->lablisb a Supreme Court 
o/ .iudjciifnre af Fort VVilham, to consist of a chief justici! and thrc<' othoi judges.'* 

By Mib.s<’(|U(’iit explamitorv emictmeuls of the same date, the r<*sp<'eti\e juusdictum <ir 
tJiese fwo supreme and imlejiemh'nt antlionties was accuratelv <li:fnied. 

By Act 21 Geo, 3, c. 7U, it was declared that llie power of tlic Stipieme (’ourt wi»:i V) 
exli'nd to ** all p<*rsons residing within the town of Calcutia, as well as British subjects 
(natives of Great, BriUifii, or tlieir dcsceiidiiiits) n'bidcnt in any part cd the provinces of 
Bt-ngal, Beduir, and Orissa;” alsv> lo “ c('rtiiiii descrijitinris of the nali\<*^ of India, tlumgh 
ii(»L inhabitants of th<* t<*vvM of Gulcutla, <*n account of their being omploved liy IJie Oom- 
panv, or by any of hi*-< Muji'StyV Biitivh subjects.” By a Mib'^etpieut Mulnte, the 
diction <»f ilw' comt was farlhi*)’ extended “ over all liis Majesty’s Bniish subjects m Indlpi, 
or elsewhere vvithm the limit.s of tlie (Auupuny's ( xten'llvc trmlc.” VVhiU' tin* extent ftf the 
court’s jurisdiclion was thus expressly dehiicd, there was a like specitie cna<‘!menl. n hilive 
to the laws which mu.A le- udmniistcred. In tlie ca^i of all British-lK»vn subj<‘cts, ihr' laws 
of Fngluiu] w(*r(* to In; applied as intcrpietcd and enthiced by Tkitn h conn.- of juslioe. lu 
fill* ca.se of native- of tins country it wa^ e,^[)eciuily enacted and provided., tbal llieir iniie- 
litauec and siicci ssion tv) laiaU, rents, and goods, and all mutteiri of eondaet and deuliiiL; 
bc twei'ii party and parly, sliall be delt*uiuned, m tlie ease Muhammadans, by the laws 
and linages of Muiiammadaii.s; and ni tlie easi* of (icntoos, by the laws and usagcii of 
(ientoos : and wdane only one of the parties shall la* a Muhanmiadan or Gentoo, by tlm 
laws and usages of l.lu* del* ndant,” Still farther, ** in order that regard slinnld bo had to 
the civil and religions usage.', of the said natives.” it ua.s enacted, “ that the rights a^d 
«i 4 li||i^(tiitir'h of hitlicrs ol fiimihcs mul tiiiiMeis of ('anulios, according as the luiglit hl|jlKit- 
hoen eAciei.scil liy the Gentoo or Muhammadan law, shall bo preserved 
vvillnn tiicir said familie.s; nor shall any acts done in consequence of the law and rule of 
custc, respecting; tlu* menibei*s of said i’uinilies only, be held and adjudged a crime, alAough 
till* siinu* luuy not hr field justifiable by the laws of England,’* Lust of all, while the court 
was crn}>ov\ered ti> IVann* fomis (^f pioccss w hich might be observed in all suits, civil or 
cnnnnui, against the nativ(^s, it was exjirtssly enacted that it should be such forms of 
proci S'', and such ruU 'v and oixlcrs for the execution thereof, a» might accommodala the 
same to the religion and manners of such natives, so far as the same may consist with the 
due evccutiou of the. laws and the attainment of justice*’* 

'fff t l w ^ u r iciiggi’ fa n e f w i ft of the Supreme Court arc perenipto- 
nlv lunited WMltt 

spi i die exception:?, to tlie native inhabiUintii of Calcutta ulone; while it is 
imperative to the former to admunster British law, and to the latterr^'in all matters of 
inheiiutnce and giuiend property, parental and other domestic rights^ Hmdu and Muham¬ 
madan law, HI Its (»iigirud unmo<lihcd fonm The (jaestion then natumllv arises, why any 
such limitation us to jHTfjons ut all? Or why, within the iiiuited circle unpersons adecled, 
such disirdmlKui o| them mlo classes, us to n'strict the privileg«?s of British law lo British- 
born sub|oet< .^ \\ iiv not rather embrace the nuiub<Tless |ietty epicycles of national or pro¬ 

vincial nubvHiuidiiu>, m the one grand all-comprehending cycle of catholic humanity, and 
subpHJt the whido siumllaneoiisly lo the beneticial operation of the spirit of British law and 
Bniish justice^ 
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To ^juc'f^iiona we juav briefly r^plT, in the laiigimsro of one of tfw? ISW competent of 
jndgres, Mr, rlatin^on. ** Tlie fixetl habits/* »ayi» be, monniersti, nmi projudiccu^p and t!ie res»j>B43i to is 
ioag-establiiibed cu^itoina of tiie p^pople of India, formed under tho spirit aiu! ndfX^atration Cbri^lianjs, 
of an arbitary syovernineut, totalfy t>ppoait<|. in principle and pvacuce to tJrot of^|K©g:iand, 
wonid not admit of a more ^nerid upplieation of Britwh lawf^ to tho inhabitants w this 
cotin try, who not only are ignorant of the language in which llieae laws are writien, but 
4*ould not possibly acquire a knowledgre' of our complex, though oxqclleut; syatein of muui* 
law, campme^ iu part genem amf local English customK. partly of the civil and 
canon laws, ad<q>tecl in j^iarticular jurisdicuons, and partly of the votutuinona 
enacted by the King's Majesty, with theadvict^ and consent of Pitrlia«n*nt, ddring a iieriod 
of moi’e than 500 yoari.*^ ' ilgali:i, " it is impracticable to cxi0d to ludia, held as a mreigii 
tJefiendency, the laiws and cbnsfHutton of Great Britnto ; nor w*ottM aneb llfjrjt mid coiwtilii*^ 
lion, the inesttinahle privil^o and dcan?st right pf men who have the Imppinc^s to Im bnm 
and edui'ated mider them, be suitable or acceptable, if th<\v could lie so extended, to a people 
whose piligion, laws, customa, and miumers have fixM such iusupehiblo barrieis to all assi- 
indatiunJ' In the same strain Mr. Vcndsl wntes of the inipoasibility of jatt'oduttittg English 
laws, «» the general standard of judicial clecision in these provinces, wjuiout vb^fating the 
fundamental pnnqplc of all ctvil laws that they ought to be suitable to the genius of the 
people, and to «U tne ciroiiinstancos iu which the\ may l>e plaml." 8ir John Shore, after- 
Awards l^>rd Teigiuiioutb. gives it aUu os his delibeiiite suggestion, that ** tl>e grand object 
of onr (.hivcnnrieiit in thi< country should he to conciliate the minds of the tmtivas, by 
allowing them the free enjoymeut of all tlieir prcjudicee, and by Rt ourmg unto them thoir 
rights find pro|>erty.” 

Actinit<*d apparently by these and siniilitr considemion**, the Ilriitsh 3-egis!ature, instead 
orevtending the local and complicated laws of England io the inmiioIc and populoiiw torri- 
tones which had Ix^on gradually acquired by the India Ccitq>auy,rc*«olved to limit the- 
aduiinistrution of English law over persona who, from tlicir dlstunl situation and othar cir-* 
cuiiistancos, could not l>e admiltwl to the whole of the rights and privileges of British sub¬ 
jects.*' Were the miUiotiB of natives, then, beynud the narrow bomuls of Calcutta to be 
abandoned to a chaotic state of lawless coufuaimi ? I^o ; for them, too, the British l^*gisla- 
tiire made provision. Ihiable itself, from local ineicpcricncc, to puss suitable laws, it decifutul 
it to be lawful (13 Geo. 3, c. (13, si 30, 37) “ for the Oovtirnor-geuerul and Council of the 
uniliHl C»jm]Mtny*s settlement, at Fort Willi.uii, in Bonged, from time to tunc, to mtike and 
i^-uc such rub s, ordinaiircv, and rcg'ulati’ms for tlv' good (♦nlcr and the civil government of 
/lie Haul rmted t'onq>.iFiyV settlement .-it F<iit V\‘dliani ulon^said, uiid other fuctones and 
)daccs snl.«/rdiuute <»r to be subordinate tlicreto, us shall lie demncil just uud reasonablf, 
such ru!c>, oniiuttnc' s. unci rct:idau«>ns not being repugnant to the laws r>f the mthn," It 
wusturihcr eiificted (-Jl Geo. 3, c. 70, s, ‘23) that'** the Govenior-gc-itend and Council shall 
have j><i\vr*r and md.lioriiy fnmi time to time. bi fruiiK^ rcgiiialions for the pi'ovincnd courbft 
and conned^, and shall, six uiuuthH afU?r the making of the gaid reguiotions, trausmit 

nr feutise to Ik* IransmiUcd copies of thi^ said regnlali»ms to tin* court of divecfors and to one 
of ijl< Miijfsly s principal Secretaries of Siati^, which iTgulaiioris bis Majest y in Coumdl 
may diuuUow or amoml ; and the ssiid regulations, if not disallowed within two years, slnill 
be ^>f force and aiithonty to <lirect t'lc said provimruil courts, uceording to the tenor of the 

^ald miu'mlmentv/' # 

From this date many impoilaut retrulations began to be framed by the f Jovernor-gencral 
i)i Council, suuu of which greatly niodificii aird others wliolly supersi^dijd certain native laws 
anrl usages of a cnpMeious, arbitrary, or ferocious c!iurarU*r. Of these, ‘jcvcral were printed, 
witli translations in the country language!?; others, liowTver, “ Htill remained in inanusrii pb 
and ihoM' prinltHi were for the most pun on ilctaclusl papex, witJioutany prcMcnlxvl Ibrm or 
oixku , and coiisa^qucntiy iM>t eusdy referred to, r ven by th<‘o/heers of government, much lesit 
by the people at largt, who had no means ql ppfjennng them in a collfs livc Ktule, or of be- 
eonltiig tKMpuiirited with *^uc)i of them us had not Ikmmi pioimdgatf^d in the (iiiTont Ungwag«(i«^^' 

Siieb n obviously demanded ii rcmcrly. Happily h>r India, iu the hour ami 

< r»si8 of litr legislative f'xigcncy, there was at the hebu of utfaiis u stutes>rn.'ia chaittLicnzcrl 
not les#by piomptitud« uiid energy than by sagacity and Ixamvolcncii. in I7U3 Mar- 
qiw$ Comwulhs passed his ccicbratwl Ordinance, cnliilcd, A llegulntion for binning into 
a regukir Ca>dc all Regulations that may h** euacbNl for fbe jifihrn:ii (lov/anml^-nt of the 
Brititth Teiritories in liengaV/' By that Ordinance it was also estabhsh<>d and declared that 
all tli<l|liegtdatiens ^hmitd not onlv be Ibriw^si into a n*gular code, Imt printed, with trattala- 
tionft in the country languages ; t^int the gmunda^f every ivgnhition Iw- prefixed to it : that 
Uie roufts of justice within the provinces 1 X 2 lioiihd to regulate tbcir deeisiorw by the ruUw 
imd ordinaitces which such regulatioixi. away contain ; tlntt thereby ih?; native iiiliab*tawt« 
may be made a^uaHiteci withtlie privilegiii^g and iimuoniUosi granted to them by tlic Brituik 
Gavornmeni. 

TbL» momefitouflj^egulafctou w ua sulwcquetttlvr in 17*^7, ratified by Act of Fafliamatti* It 
thus became iiicoqiSrat^ with Urc laws of the iSrilisft ctti.|jtre; and supporUtd/’ aaya Mr. 

HarinutoD, “ oo tliis firm baaift, it may be deemed tlie earner of tin; o( regulutMia 

oml jxdsty for the iiiLcnial gnvernmetit of provinces, it may al«H> be justly crniRwIcn d 
to have estubhsbed a constituUou for ibr native inhabiiunt^ oi iln.^ liependaut subotdinulc 
king'dam the m*>et beneficial tliem, and for the w>vcfmita ftfcatc, winch the ^ituatnui and 
Ctteuujgtances of both will udinjt/* 

The iiipijpuof oil lliciic Cixles oi Regtibti m;'* and Actx of Psirhacuirmt wa»*b> pn -stTrve to 
tile ug far a* leabou could ullow, theu fesp«;ctive laws m ^u^t* rcgaidaig*. 
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hcfitaufif!', doiiicvHttr cante, and rclkjrioixs u^a^^es mtd inutitutionti; 

/iMon, liovv<»veJs uuwle for s»icU further !aw« and legiilatious as circuimtaiict.^ 
Ln: from time u> ti uic show to l>t5 required. Hence, m the priu^rc^i^ of 

/tsfii ii systeii* compounded of old ^uj new laws* aiui luodihcatioiiHi oi forunn 
(lotFgiied u> perpetuate, ** as mucii as possibly can be done, their in»titi«* 
y(iAV 4 If) f hr ]^*oph' of ilindufttan, and attemper them with the mild^»pint of the 
/ovciiimcut/' ■ 


mtr whole of the pr/icediug statements, it follows that hitherto three great and dis- 
tijic.. /stems of‘ law have been cotemporuiieouftly administered by Britisli functionaries iu 
India, 'fo Dritish-born subjects, whether rcsidcut in Calcutta or scattered throughout the 
|jrnvinccs, tiic. SiiTirenie Couijpis liouiul to deal out British law'. To the native innabUauts 
ot Calcutta, wiietimr Hindu or Muhaniinadan, the same court is ordained to administer their 
respective laws without uny r«*fercncc to th,c amendments of tlie local government. To the 
iiiilltonK of natives iu the iutc'itor tin* provincial judt^s and inagistrutes arc equuUv restrictf'd 
by l^aiiisimentary statute to administer Hindu and Muhammadan law as aiterea, modtded, 
and iiuprovi d by ii^cccssLve Hegulationa of the Govemor-generai in CouiiciL Ileuce mucli 
of the inextricable eoiifusion, embarrassment, and uncertainty wherewith the administration 
of |ii.stif’i‘ HI India has hitherto Ix eii beset. Hence, also, the extreiue desirahleuess. if prac- 
ticalile, of fra mm» one iiiiiveisal code of law which could extend the uniform piincipies of 
an reputable ami (mli;;:htc‘ii<‘tl systi iii of jurisprildencc alike to all clusaes of British subjects 
III this wiiitdy-c\tended *mj[)ii'c. At all events, it seems the demand of reason and common 
f'CMise tiiat the present monstrous anoiualics should be insUuitly swept away. Why should 
Ibitish iu(lg<!s bi‘ at one lime cushu»ued on the congenial conch of renaon and higli intelii- 
uenee, propountimi; the noble ]>i'mciple8 of ccpiituble and civilized law, and at aiiotiiei 
stridched on the mrk of tort me. when compelh^d to lend iJu! venerable sanction of senutonal 
l^utlnaity to the pi-eseri)>ts of u barbai' 0 ||« and dcB])otio code i Why should the influential 
inciiopotitan irlsi'^s of niiti\e.'> be doomed to groan under a yoke that has Imen fbrgod in 
I emote ages of savage iguorunce^ \\ Inle their mure highly-favoured biethrea in the provine<is 
have to hear the origimi) yoke greatly leluxcd by iJic mildly attempering spirit of the British 
constitution * Why uhonld any < of natives, whether metropolitan or ]m>vincial, 5^ des- 
tmt'fl foi c‘vct lo smart fr<»iij the opmuticai of Ians and usages which, defeating ihe ends of 
MibstimtiHl pistico, eaii often be icgariletl only as lures to outrage, brilxts to pei'iury, and 
boiitities <Mi iiuiigliteouMiess ? Ivceniy alive to the exi^ttaicc of su<-h rainpunt evils, such 
liigirig iiicousi'^teueieM, lilt; British l^»gislatur*; has at h'ngth resolved, at whatever <‘ost. 1o 
attmnpt a reineily. f"or several years past a commission of leanuMl and honouruble men 
hiir. l»eeii \igorout*lv juoscculing the H^vcnleaii task of reducing the jiresen^ chaos of' lawIcKs 
**lement'- into somclhing like order and stubh; form. No^v, then, if ever, is the time to sm* 
for the legal redn^^s of wrongs, the legal na^tificution of evils. Encouraged, a<‘cordmgly, by 
tin* well-known icadiiu.-ss of the (Joveinor-general iu Council and the l^jw Cominissiom'is 
to receive any iv.indid anil reasonable representation, from wliatevi-r quarter, w.- now proceed 
to rioiut out a few cases for the udiuslnieiit of winch their benetioeiit luterposilion is e*irne.->tlv 
noliciled. 


ll.-' 7'//f Lvfjnl ofj^indn ttnti Muhamtnadnn Partiufs over Children urulcr 

Tiij.iM'. are soii e nt:hts which, m the language of jurists, liave been termed both natuiaJ 
and absolute ; natural, because tla y arise Hpontaneously from the very lUilurrj and constitn- 
tiuiis of things iisoiciamed by an all-w iso C-reator ; absolute, because they t*xist m alisoiutc 
foree and eflieacy, independent of the recogiiitioii of lucix* hiiimin laws at all. Of tlii.s de¬ 
scription i'o tin* right wincfi every man lias to the enjoyment of his own life, and limbs, uml 
personal bbeity. Such rights if is not the province ot‘human law to create : In^mg inherent 
in man us tin* gifts of the Creator from the hour of birth, they arc antecedent to t!ie. ♦ixcreise 
of ftnv human h‘gislatuni. Gf these, therefore, all human laws ought only to fledaratory, 
regulative, preservatne, and eiiforcive. In the words of the great Grecian orator, the 
design and objf^et of law is lo aseertam whiit is just, honourable, and expedient, and when 
that IS (IiscoviniMi, to ])roeiuun it Jis a general ordinance, equal and iuipartifil to all foi 
though hmnun law is only the interpreter, detiner, and publisher of such rights and obli^- 
Hs are nutuml and ubsiolut<‘, n is its supreme function to see that these are exercised 
Vi If Inn flu* Imntrt preseribeil by the constitution of nature, ami never beyond the i^otted 
bimmlaiiC’^, or for the fnrtln'ianci* of ends aiul designs contrary to those f«>r vvhirh tbi^ were 
originally besiowetl, m five grout, ns privibiges and prerogatives, by the great Creator. 

In n gavil to parents, it is held by nnivers;il conaeDt that it is their imp*n*iUive duty to 
luauUfnii aiui protect their own childivn : lo supply them during tliecr minority or continued 
lie!])iessiiess with necessary sustenance, and to defend theu\ from the inHictiqji of unprovokeil 
injuih's ; u tlnfy pauiinount to nunc human law, imjiused as it is upon thccki by the immu^ 
table ordinance of nature itself. From the absoluteness of this natural duty aloue, the 
j.os-os>ion t>f u nutorul right tL» the geiiend g^lardian^fhlp of their children would follow as 
an mc\n;v\>U‘ c <ui*-e*p*eiice, and the posM-^ssioii of the reipiisitc |>ower and uaihoritv for the 
laumteoinu’t' id tlun right as another consequence alike inevitable ; and if the power of 
parent^ b»' i oidesst iiW u. natural right, the ytcl^hng of submission and oliedience vui the [>arl 
of childn ii in idl ihnigs voasonahte ami just imiatWas clearly a natund duty. 

it must, hmvevt r, never he tbrgotten that all the rights*and dutie.s of human beings, 
lorn ever deep ^hen toundanon in the nature and constitution of thing!?* are tiecessarily 
eonhmdwifhm certain prescribed bounds and limits* The rigU^^ <>"^5nlcned and the 

dutiCN 
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ioipt>3orf for definite berteficiui ouds. To exercise the one%r uerform the otlier, for 
the atttlhiiDont of such ends, is proper^ just, gr>od ; to exon'i^e the one or wrforro the 
otb«r^ for the proinoUoB t)f t-mfc difVmnu - frW tho«^ for wbidu they were is 

improper, unri^jliteoiis, thid evil. Wtich imintended modc^ of enfolding nghts or ()%»<%argiOg 
duties may, urtd ofien must, lead to a forfeiture, of tlie former and m\ exemption fmm the 
obhgattuiis of the latter, There example, m i%h< more eniiuenitly endtlod to tho 

dcTiomiurflion of ‘Miatmal and absolute,** fhait'^the right one s ami limbs imA 

liUrity* Neitiier is then- any duty UKvre cmiiientiy enutVl to the donommntion of hataitil 
and absolute/’ than that of nott-imerfereiice with the nmntemtpted enjoyment of isuch 
right. But siipprffu' such right were employed in violatinig: iji Uivim* |j(w, like thAt irhtch 
tuijoins th(j worship of th6‘ one living* and tnir Gntl, as liis inaheuable and d^iui dniS, 
smh f-niploytm lit of it were totraveoH'* aiul eounwact some of the ends fot which it was 
bestowtd. or such prvierse application of the right, bunnm I a w> may or may not take 
cognizance ; but nssaowdly it will not escape the coming retributions of Ditine justice. 

puppoH^c stidi right were exercist-d in attempting to infiict injury oh the life, limbs, 
oi liliertv <if aiu>ther ft]low*civftturc ; such cxeivi>«e of it, too, would be an unwatrauted 
contnivTiition ol the purposes for which it was dcsigmsi. Here, human fetw Imfe always 
interposed, not merely as the gtiardimi but the regulator of the projier use of rrghta; iwyA in 
cases of Fuch^einoas nimapplii-ution of tbein, has generally dKrrced ii forfeiture of the 
personal bbiiiny abused, or oven of life itself, which has bf^'ii employed, not for one’s own 
beiU'fil, but for the. injury or destruction of olht'iC' 

Grantinir, tiicn, tinil the right ol parents to the guardiaUAhip of their childreu during their 
minoritv, is an indeleasible natuml right, it is eh^ar lx*yond fill debate, that, like every other 
iiaturul imd absolute righl, it must Imvf it bounds «nd limits. To define these l>outida and 
limits—point oui the general mc»des in winch tin right to Ikj cxerciwefl—to spedaliro 
ilie ifvtrictions to whudi. for the sake of the general iuterei^tH of society, it-must be. 
silljeefed— this, this is the gnuid province of wise muhwtpntable hutiuiu law. Acx’ordiiiglv, 
in alliHfciviIr/ed rountrics, the Miprenu* IcgtshUnn* bus ever folt it to Ik 5 a wucred duty to 
extend the bctuiit of its saliitnry interposukvu. The legal Innitaiionh or cxUnisiotm of 
the natural right have varied in difii.Tent stati-s, nccoiding to the varied views of cx]K*dumcy 
current at the time, or the varied pumicipal iuinuinitie.s cnjoyixh in ollu r iiinttcia by tlfo 
ciiizefjn. The laws of some iif the unciont Htates left parents the powrr <}f life and death 
over their children. Rut such Draconic severity has alwayi4 been sofiened in proportion 
a: the states progressed in gtnnine eivili/ntiCn. Tim hiws of. F.n^'l.oK^ in puiticuliir, whil« 
upholdiriL' irnioiato liie general right ot parents, have subjected it Io many reasonable iiml 
restrietiims. Iri order to enforce obcilicnrc, the parent may legally correct bin 
< Inld, in :\ m*-derate il- grer ; hut he rs prolnbitcd from currying ehiistiscmeut t/i the* extent of 
eim itv, or to any c\Te[ji which might remotely endanger health, limbs, or life. 

Yea more, faoreedmg on tin* w< Ii-gfonudfNl nssumption, that the right has been conferred 
on parents t^r the real weUan* of iheir eliddren, the luw 4if Ikigiuml Iras legislated, not only 
fur the Ixrtiv whe h pMisInnh. hut for ihe inuiKirtnl soul. 'Inerr* is no spet^ul exclustivci 
.statute arknouledgmg in parents n right to force what monil and religious mnUnnents they 
plea.se on the mnuU id their children. In ii gejicral way, d muy be said that the law la 
in utnd, neither foinndly rec^ignismg ii KU]>p<^sed ualuiiil right nor conforring an atidteiul 
leg- l cmm:. If, at any time, the law has iiawfered at all, it lias umfonnly Ixei u, not tx) forg« 
tin* (Ihld 1o Fubnut to the t\runny and caprice df the parent, bift to eornptd the ]>areiil tn 
abstain Iforn crx uMng tin* conscn‘nc.c of the child in iiiatiejs ui faith and inoruls. A iiuiita-- 
t!.-n has ofu n iHcn put (o tfie general power uud control which the father is pe.nnitted to 
LAcrciw? oveu* the niirnfo and erlueatioii of his ehiUlrein Jinlgc Jlhick«toiJB dcohtres that 
siK'h hinitatmu is binv^d on t lie express grdiniti, that '‘nothing is so apt to Htifld the oilla 
ofnattne as religion.- bigotry.” Hence, ns the h anu^d judee proeeedH to ahow, houe.e the 
W( ll-ktM>wii Ihet hi the constitutirmal history of h-ngland, that tivo i^tatutim were paftaed 
by the heeishiture at difi'erent times, fo jaotcct tfartduldron ol Jews and frorij 

the bigotry of their respective parentis, ujDori their renouncing the lJuthohe or Jewish faith 
in owler to emlaaoe the truths of the «*ystem. 1'he first uf these wii*» tin* intat.uto 

of lull uftd Tith Win. 3, c. 4, which declaroft its object to ilml the IVotentant cMdrr^n 
oi’ Popish parents “may not, for want of filtmu imotitemince, be nece-*sitatr*d in courpliaruM^ 
with tnc-ir hareiits to embrace the Pupii»h religion, contrary to tlinr own inchnwtitma/' 
The other Statute iis the Ist Anne, c. :i0, which proteKsee a similar objei t; viz. “'flmtd 
Jewishparenta nduse to allow their ehildiTiii, on tiieif l>eei)rmng Ibolestufits, a httiug 
tenance dbitablc to the fortune of tlje parent, the l-ord ClnmcHlor on complaint may make 
such order therein he slud) fit/' And ntdl rtVLire rta;ent}y, fte app<*arh froiii the loth 
volume of Vesey’s Reports, the Lord Chniicclfor J'.ldon, no iiicau autliorily un the subjcc.t, 
said, in the ca«e there reported of Dc Manncvilfo e. Dc ^laxiinrvillc, tliat, “ with relercnce 
to religion, this co^rt, (tnz. the of Chancew) bad interfered to prevent parents (mm 

prfwhitig irreligious doctrtneni in the prf*«crice of llicir fttiiiiten/’ There ih rd^ the late 
celebi*ated cua*', in vvltiurh Mr. M'ellesfoy was deprived of the cm<tody and guardilinaiiip of 
bis own children altogether, upon the cxprea» ground of his hninurahty, and mi datigei 
which exisUid that hia fatherly authority might be exerted to vitiate and deiuomltae tin 
minds of his children, 't hat a power, tficrcforc, does reoHy exist under the. luiticUon of tlu 
Hnrtinh l^'gisiatuTe to rontrol a«^d put efiftctuul rf>trktions on the gcnml rij^hta of parents 
with the view of proinoliiig the moral and religious wdt^bting of ilio ^iid> cutuiot ponsibly 
be called in <|Ue»tf»»n. B'lth resjiect, rn particular, Uj the two uforeatiid AcU of Purhament 
it m worthy ai' speciaj remark, that the BaiUsh Legi»lature aeriouftty, xfid think‘that a child^ 
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No- 6. 

Ajppticuion with a under leg«KHj 2 :r, mipht have an inclination of itn own, wholly independent of 

rfr9}<<!at to Native ita towards one religion, ift preference to another, though that might be hia onoeatrat 

Chrhilittna. faith, and that this Miclinatiou ahouid^ on no ac.*count, be forcibly mtcrfa^ecl with by the 

M . . bigofe^d parentrt. 

Having premised this much on the general rightf of parents, and &e spirit and 
of the British Leg:islatAure relative thereto, we come now briedy to consider tiie mitts of 
Hindu and MuhMxnadati parents, in refeience to one or two particulars wHh whkh thos<? 
who are intcroste<^jrt the improvement of* the natives are most deeply concerned* 

[ii order to aiMC^i^in the existing state of the law on the subject, the following queries 
were Bulwntted toliighly competent profct^onal men ; and the following aiisiv^ were, in 
foilwtance, received: 

I. At what age does the authority of parents over their child, in this land, entirely cease / 

Am* At 10 years of age. 

*2. Unde r tiie nge of 16 years, or during the legal nonage of chtidven, have parents the 
pjWfif to beat, coulee, and jxuniKh u» any extemt without control ^—No; not to any extent 
iukI without controR cither by wuilasMal or Supreme Court law* 

5* If if. cliild in believed, on Ruffutient grounds, to be sudbriiig under ilbireatmeut from 
its parent or guardian, ib there any mode at law by which ih^ nmtter may b« investigated 
and a remedy apj/lied ; an<l if bo, what reniwlv if actual cruelty be the parent 

may he Burnmoned and (luiiishcd by the mufassal magistrate, and security taLeu tor his 
future eouduei. 

4. H the cliild run away and take refuge with a friend, cither to escape ilMreaUncnt or 
for die sake of religion, hiiM the parent a rigid to reclaim, and by what means will the law 
enforce his right ?—Hy lieguhition VIE of Idiu, cliildren in such circumstanccfi, would, by 
the mufuasal courts, be restened to the parents^ The same would be done by the Supreme 
Court. 

T<i a certain extent these answers arc highly satisfactory. It is satisfactory to be assured 
by all the authorities consulted, that the legal age in this country, or that at which the con¬ 
trolling authority of the father ceatWiS, is 16 years. It is saii-sfaciory, also, to be assured 
that, under that ago, the. power of the father is not uiiiimited. Still, tlierrr is much that is 
uiisutisfactory, and not at all corumeusuniW to the exigencies of the present transition Htate 
of HindII »r>cicjty. It were an alisurd affectation, a purblind policy, a criminal indiHhroncc, 
tooverlo^^k the present changed and constantly chunj^iug state of Uiiiigs urouiul us. To do 
so wcr<‘ a defeating of some of tlui very ends for vvltich a supreme iogisiative |x>\veT exists, 
iVot to einburiass oiirst lvcH with minor points, is it pot notonous that, m tliis land, government 
collogos and sebo^dB, um also scfuiuaries Kupported by public or private societies, have been 
erttablmla'il for fhe difhiftion of EuropeHU Idcraturc and sc:icnce, with or without rcbgion 
h It nru. alike iiotonouK. that the natural effect of hucIi disscniination of knowledge is to 
relax the sentiments of native youth m reference to their ancestral cre<*d> ? These vouth*^ 
may or may ikot embrace some new and definite fonn of (aith. Tlii y may re.miui in a 
negative stnte of Deism or even Atheism. But, m any or all of the new states of mind nitn 
which a large and liberal course of mstructioi» may conduct them, is Jt not lujtorious tliat 
they arc apt to despite, and often wholly to repudiate the faith of their fathers / 

ThoHfl who procettd on the high and holy nrinciple of ol>eving God rather than man in 
coimiiuriieating all netnlful knowledge, whether hmuiui or dmne, to all, according to the 
tee and uueonstrmiied opportunities prcaoided hy providence, require no supplciiuMitary 
argument to fortify thorn in the prosecution of their noblt; tusk. But, for the sake of Oiosc 
who ur© actuated mainly by views of worUlly expediency and dry Icgahsm, it is most itnpor- 
tiiiit to insist upon it, tliut, according to the letter, spirit, and t»,xpresH statutes of Bndshlaw, 
Government and all others are legally «aititleil to coin muni cate, without tbrcihle coercion, to 
old nml young uliki*, whatcviM- sound instruction they olcase; Ih» the result what it may, as 
to u Jalsr, superstitious, uinl idolatrous faith. From the statutes already quoted, it is clear 
beyond ail doubt Unit the law of hjoglnud poiinits a child to exercise the mental powers 
winch GckI liaih bestowed upuu it, in tbrnuug Us uwai judgmout on the subject of its eternal 
iutorests, to renounce freely wIuU it discovers to be false, and as frtHT'.ly and fearlessly to 
eml)rtWW 5 what it Iuih hecu" led to consider the only true religion; yea, and coerces the 
parent, even after sncli veiiunciation, to coiitiriiH: the necessary support which by the 
nuintilublc onlmance of nature lie bound to Ixjstow. Of course it fiiillowfl, and it is 
important to note the legitimate. inllTcnce, tiiat the law of England distuietly rcoogmscs 
the general principle, that it is not unlawful to coiiuimuicatc. religious iuiUtruction to the 
nnnd of a child, oven though that instruction should I.M? wholly opposed to the religious 
.system in which the. paients coiisi'ienliously believe, and even if the consequetiod of 
such uwtruction should \r\ non-comphance, in matters ol reli'^iori, with the wishes and 
commands of earthly parents. 

The Mime concUisnui may be funned negatively thu 4 ^: Had the Legislature for a moment 
cciuceivcd that it wa.s a vioktion of prm iously existing lisgal rights, i.e, a crime in the eye 
of law, to instruct a child in a religious .system different from that in which the p^nU. 
couKcienl|k>usly believed, what ought to have been iu regular procedure ? Wonld it not 
have been nocewsary, on passing the al>ovt>-uicntione<l statutes, to repeal the pre-existing 
law, to witiulinw the preH>^xisling rights ? Most undoubtedly. And its passing the said 
stuiutcs wiiiiout any rofereiice ui pl!#i*xifcting laws and rights, proves incoiitrovertibiy the 
notin'Msicucc of bi>t|l* Again, had the Legislature sup|K>(HHl that it was a crime to teach 
1 * chdd a K'bmou ddfeicnt fiom that of ils puivuU, what ought we to expect its proce¬ 
dure to liavt^ U-yj), cbpccwlly towards Papists ? At a tioic wben the utmost anxiety was 
> ' manifested 
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nuimAssted by it to *«ne!l the ranks ol‘ tbe Protestant pniilyt And to dimimab dicwe of Applioatkin with 
the Popbh ; at a time, too, when Acts were teeuwded upon Acts to njgufate mtd control n^^pect to Natif< 
the natural riifhts oC all who adhered to the Piiinsh mtercste; at such a mi^ht C'hrituiinii. 

we not have reasonably expected that a apeiml siatutti should be cnaotcxl, mtestinji: . . 

Protestant teachers witb an express legal aaihoifty to instruct the children of Papists I 
The mm4jeatowmeot of such authority proves iueoutotably tliai the Leiplatum did tiot 
think it reouisile, t. e. did not once entertaui the idea that thVre were iiy legal rights that 
coidd be violated, by efforts to instruct children iu a religious systs^ didVjrent from thitt 
of their parents. And ti for a ummeiit be suppiscd that those who prospticUtfely 

provided for ♦^the mamtenance of the children who should become Protcfttant/* would 
nave forgotten to protect. If protectioti had hyen uecessury, Uu* human agvntH through 
whose iiistrumenlahty Uie change of religion might be tfl’ected. But no legal enaotmebt 
was thought necessary for this purpose. Iu a civilised and Chrii^liaii country, u d«>ctr«ie 
so iiiitnical to our laws and our nebgiou as this, viz. that we arc. inA to iucidciiic in the 
minds of children, who ^without any improper influence come wftliin our I’Ciuh, pure 
tiotioua of moral and rebg^us obltgatiou, because their pmtuits nmy hap|ieii to l>c blinded 
by ignot'ance and Kiipei*stition, could iKit, witli any preteiiMon to couswUjik'V, luivo bciiu 
etitcitained., Moi is it possible that any rmrstion can ahsc^ ns to the inenmng of tlic ex prcssion 

children,'^ iiscd in iJie preamble and body of the statutes now si> often it^fi^mtd to. In 
the enacting part of tbe first of them it is ordt^n^d that tbc nmintetmiicc shall hi^ snitablr 
to the degree and ability of such pai'ent, and to the age mid cdiicatiou of such child 
clearly showing that the term ** child” was used as descriptive of the age of the son or 
dfoightser of tlie parent, and not merely m descriptive (»f his own issue. The maintenance 
allu> was iutendM to provide for the cducaiiun of the child,” wducJr would have, bet*n 
ail unnecessary provision io the case of on adult. 

Once more, it ought ever to be liome in rtmicuibrancc that though, in ivi^rence to perfecy 
fre<*dom and iade{)endencc es well aa'^ull investiture with nghls und privihigcfl, the ’ 

Ittw of Englmtd treats eveiy itu\|vidu(tl a« in a state of cliihUiootl or pupilmiiy, and 
therefore not wholly exempt <Vom jutrcntal control lilt the age of *il, or till the period of 
legal tmnoiiiy has merged into tliiit of legal majority, it yet does;^ tii particular (mints, 
cemfer a curtain amount of liberty and the exercise of certain iiii)X)rtuni rights. Tile legal 
age, or that of tJio child 'k pielNect delivemnee from the empire and iuieluge of Uhj father, 
and peHect enfranchisement in all civil privileges, being wholly urbitrary, vaiies in difletcnt 
countries. In Naples, it is IH; in j(loliiuid, 25; in Franc*;, fomierly UO. Jhil in ull 
civiUz(*d countries, infants or |K;rsonM ii/a state of noitago imvc always held entitled 
tt) at H 0 <r,C!ia<ive periods eermin legal privileges, while they atilf contiimo to labour 
under vnrioiis legal disabilitias. In England,” says Judge liluekstonc, “ the ages of nwle 
ond teinale aro cijflereni for difl’erviit purposes. A male, at 12 y«'ar» old, may take the 
oath of allegrianc^;; at 14, is at years of diMTetion, and ilim fore may consent or 
to mairinge ; muv choowi bis guardian; and ifliin diACn;lion la* actually proverd, trtay make 
his testament of fiis j>ersorml estate; at 17, nuiy he un cxecuU>f; and at Ul, is at his own 
disposal, iiiui may alien his lands, goods, and ehattols. A female, also, at seven yf;ars 
of'iigth, may be betrothed| at nuu', is entitled to dower; «t 12, is at years of irmturity, 
and therefore may consent Or disfigw'e to marriage, and if proved to have sufliciont diacretiun, 
may becjucath her (xirsonal estate ; at 14, is at years of legal diHCi*ction, und may cluwiw; a 
guardian ; at 17, may be an executrix ; and at 2I,inay dispose ol heri^clf and lands.” According 
to the same high authority, persons in a state of muiage, on accx>unl of their b^ing capable 
of exercising both reason and con«a;urnc( , are lu*l(l liable t(» various pe.fiulties or legal 
liabilities. In crimtual cuscg, for example, ‘'an infant of the ago of 14 yOMr« may be 
capitally punished for any capital oflence; but unde r tlio age of seven he cmiimt. 'fhe 
|>erkxl between seven and 14 is subject to much ujicertainty ; ftu tiio iiifitni shall, gciierully 
speuking, be judged prm& Jack inoocent: yet, if he was <loli cupax, imd could disceni 
between good aiwl evil at tiie lime of the otfet»ec ccuniuilUal, he may l>« convicUsf and 
undergo judgment and execution of dcmlh, though he hath nut attained to years of pubei ly 
or discretion. And Sir Matthew Hale gives u« two insiitijees, onn of u girl oi^3, who 
wan burned for killinji her mistress; another, of a boy slill v<mitigcr, that had kUh^i his 
coiiipainon and hid himself, wlm was hangiKl; for it uu)H«an»( by nm hiding, that he km^w 
he had done wrong, und could diseorn between good and evd, and, in such the nmxnu 

of the Jaw itifiptaiilici sujypfcf So also, in much more modern tinuci^, a boy of I'O 

yeimiold, wfo was guiity of a heinous murder, was held a proper subject for capital punihii- 
nient, by tbe opinion of all the 

Now, can it be that the law of England which pronounces an infmit at 14 to Ik: ** at 
years of discTction,” and accordingly capable of consenting and dihagrii^ug C* niairmge, 

^ guardian, or making a tcatament of persona) pixj|K:ny: can it be ihat the 
law which eafranchiM^s such an infant, on the express groutui of Us liaving “ siitficieat 
dittcretioti,” in the l^hl af entering into oonic of the niost important steps in life, and 
conaeotmg or dHatgrochig to the most momentouii contract cot>necU;d with mKoat wclbboitig : 
can it that the same law iroids such infant, tliough arnved “ at years of dtscne^i,' ’ 
wholly incompetent to take other analogous steps in rdcrettec to lU spiritual guardianshij>, 
its etenial inhefttanee, and alhance or unioi| with lib heavenly BiMlcgr£j*>iii, the Iltdcenu i, 
the ihvijie Head of the chundi, all, ail of which exorcise so paramouut an influcnci- ou 
its real happiness m ihhe, its uesl welfare m etennty ^ Can it he that the kw of EngUnd, 
which dackres a nmlc at 12 years old U) be ca]>acitalcd, and, ijicrafpre, untitled to take 
the oath of allegiance to an earthly king, will not luold mich mfani to he. cndowwl with 
^ z z 2 .sufficient 
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Apiaication with sufficient (lijK retion to ht allowed to determine whether Ue shall yield obedience to ibat^ 

n’Hf/cct to Native wliich, by Divine authority, has been pronounced tu be nothing” in the world, or Ik-: 

Chiotmiii. faithful and bear true allegiance Uf Htni. who is King of kings and Lord of lords, and who 

—-- hath pnK'lainicd, that out of the mouths of babes and sucklings He can and wdl perfe^'t 

pruifec? Can it be that the law of Enj'larid which hold# an rnfaut, considerably under 
12 or even 10 years, to be eo capable of ^'discerning between good and evil/** a» to be 
hflfl responsible Ibr itn conduct, to the extent of prostTvin^c or of wholly forfeiting its 
right to natural lifft; to the extent in criinmal cases, of being liable to bo couvicted, and 
undrrgo judgment execution of death : can it be that the flame luw will hold such 
infant to he utterly incapable of /jj itisceming between ^)d and evil,” in reference to Ute 
interests of the soul and iu spiritual life; and, therefore, not legally onUtlotl to judge 
for itself in discrinunating iKitweeii the good uHid evil ways winch lead to endless perdition 
or rtidIcHS bliss ? No, no. I’hc luw of England, with all its faults, etui never Ik* chargeable 
ivilh ir}r<inHiHleiicies and coiitmdictions so outmgeoun as thc^ftC. Accordingly, have we nr>t 
found it, by the most explicit statutes, announcing the competence of even ** children’* to 
deride lor ilieniselvTS in mrittcr.-? of ictigiou, evpreasly providing for their maintenance and 
protection, in the event of tlioir choosing a faith dift^ent from that of their parents, and 
thus extending the invulnerable egis of British law ftftke over the freedom of teachers and 
oftniight ? 

Now, whut we ilesidcrale »«, that the spirit and letter of British law, in their absolute 
int«‘grilv, bf raiilifully uiui consistently applietl to the existing state of things in India. 
By riie old stiitutc; law of Mnglainl, the Indian govemTueht, public societies, or private 
inilividufils are j>f;nmtte(l and justified in conveying Round knowledge of every description 
to the minds of sueh youth iiw come vifitliin their reach, however alien sucli knnwltidge 
limy be to the creed of the part^nls. Ycu more, by an express Act of the British Purliuincrit, 
in UUa, it is enacted, tluU ‘'whereas it iw the duty of this country to promote tlic; intiTi'sts 
anil happiness of the nitiivc inhabit an Is of the liritish dornmions in India, such measures 
ongJil to l,H* adopted ns may tend to the intvodiiction anmng Ihein of useful knowledge 
and of religious and moral iniprovcmeaii: juid, in furthcfunce of the above ohjects, sufticicni 
facilities ought to Iwt uiforded hy law t»> piU'^ons desirous of going to and remaining m 
Jndiii, for the pur]>o«c of aecomplisliiug ihos-e beuevolcnl designs, 2ke.” From the ftei, 
that, in this clause, reliL'inus and moral iuiproveuient” is us^^^xpif'ssly confemplatt'd aini 
provided for us “ tlic introduction of iisi'Kiil know'leilge/’ it is cleai, that our Rnlihli legi-.^ 
lutors were pre])fnxHl to aiitici|)iito any porssiblo cliangi's wliich might arise ligm the 
p(‘ijceahlc inculcation of fnto religion and morals/' and to regard Uioe changes as the 
“ acctunplifthrnciit of benevolent designs,*’ 

Thus iloiibly guarded and fenced by the old fltulufe Iaw of England, ,is well as inddm u 
^jieeitic Acts of Fiirliameut, the friends of tiafeive iui[irovi*miMit may proceed fearlc^dv with 
the free coinmunieation of all truth, whetlicr literary, scumtihc, or tlieological. i\ou, is it 
not self-yvideni that the eordial rcceptiou of sueti truth is wlmlly incompatible with the pei- 
pefuatioii of limetlitui Y erior ' Does the gfoerinmmt, then, or any jiuhlie Micieiy, or privat'' 
nidividiml, ii'ally wish the* sound knowh'dge imparted to be honi*stl\'^ einhnued? If s-,*. 
ought they not to be prepmtHl for the cluuigc of Hcntuueiil winch inu‘‘t iiieviUhly ensue ! 
Ought they not to provide for it f If not, there, must < illu r be geueriiteil a babit of svslc- 
nuitie hypoerisy, ni eonlinumg the profcs.-*ioii of that whieli l)»e light t>t' the true knowlt d;.-,* 
couveytsl must expose m all its deformity, or ertu'l wrong hf sii'-iuined at tlie hand ot 
parents ; for, is »l not uotonous lliut there is nolhmg moie calcnlafi il to unhum,lui/'n y\i, 
to (^xuspi'ifite niid exiihrmulc intosoiuellung like venomous tury, a race so igie raut, lng(»tc<l, 
mnl picjudiccd us the natives of this land, than tin- growing mddt'eivnee, contempt, 
or thrcatc'ned remimaatJou of ancestral faith on the part ol thi ir children f Now, since, 
Aiccoiding to tin* sp^it and imrviin of British law, nothing is so apt to stifle the calls of 
iintuKMiR I’chgii-ins bigoti v/' und since, in eouserjuenrc of this iiichsputfibh* fact, that law' 
has specially provided for tie- safety mul protection of ** children,” who niav be led to dis¬ 
avow uY rcdjiK|Uisii the luced nf their fathers, is not flic Legislature bound by every obliga¬ 
tion, huinuii m d ibvnu*, to lliiow tlie ,shield of its piolcetlou ov(*r thost- whom il bus been 
I list III mental, directly by its own cHiwts, or indirectly by its gauetion of the effiirU of 
i llif'i'S, in I'lmgnig into the cuhghtcnoti pieciicument of despiaingor denying a false, super¬ 
stitious, anil iihdiitrous fntli ^ 

I’oi such a iHirju'se. in any adccjuuie sense, the present state of the lat^s jiltogether 
iusiifhiaent. *l'nt*n‘ must h<' proof of actuid erncUy Ix forc thi* judge or magJftTOte can act ; 
but, fiom the eoiistilntioii <d m)tiv{‘ society, this, in tiu* great itinjorii\ »)f cases, is wholly 
uimUini'.ahlc. Fiom the, secrecies ami com eulmeiils sto chanicteristic of the entire regime of 
native donu“'tic' m>noiu\, it is mtf possdile, in m'lbnary circumstanci's, t«» obtain a shadow 
et positive cvivlcuce, 'I hc youth nuiy he m confinement, removed from every eye save that 
<1 his j t »>cculor; Im may be manaeied afwl beaten, or forcibly carried into a boat, Bud 
ec»i)uy<d by tlie nver to a disUnU city or priwitiec j he may have stupifyunr drugs, in the 
miouwhde, luinumstcred, winch paraly/e liie incutnl ns well as the bodily fiicullie», till a 
state (d eonfivmed idiocy lius been lifupenndneed. Now, under a wise and paternal BriiUh 
Cuiwnm eut, light nil this to he lolcmted ? Itnposhiblc. Iwit, then, is to be done ? ‘As 
at least ;« puvhrd and eeilandv u pnictia|bie reuu'dy, vve would ri?cormaftnd, 

Isr, That It bo oiku Um), that in any case lii^livlitch a child has absconded or d!sapp^*arcd 
from uu educatiomd scmmai v, whetlier belonging to government, Vo a-tgr/cicty, or io a private 
individual, mid« i ouTum-tanecs loading to the reasonable bt lief that he is confined, besiUm, 
or otherwise rtl-ticn^d by the parent, a jwwcr be mvctied m the judge or inagUiiale of the 

dlbtrirt. 
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f^uinAiarily to call upon puch paront to l>ri«kg liis child into open court, ther^ to be 
interifiigTitcd concerning the leality of i^uch supposed ilbtreatment. 

lkl!y, That it he enacted, that in any ca«3ie in which cnjeltyor ill-trenlrneiit ou the part of 
the parent may be alleged by the cliild, and admitted upon lyasonable evidence/ OlfpeciftUy 
when fifuch tll-tminient is to result purely from ** religious bigotry’^ on the one aide, 
aiui an exerei«« of the ^cted righto of conscience on the other, u {iower he invei^ti^l in the 
judge or mauistrate, similar to that exerciii^d by Uie Lord Chancellor and .Cofttt of' 
Chancery in Knglaiici, of nominating and up|>dintingv if he me ftt, a proper guardian hli* the 
ill-treated or peixjcuted child* 

Urlly, 'Hint as niiinv of the disputes and^ iuw suito between imtivee <ms<* fn>m ignomnee of 
or duhietv relative to the ago of one or other of the panics concerned, it be tmaeled 
that a public and ofllfeml register of births be bepi, somewhat after the maimer of similiir 
registers in Euro|>e. 

That thc'«e recommchdationH, if over embodied into a law, enuid remove alt the evilv^; 
cotiipJaiTM'd i)f, is VI hat no one has a iiglit to anticipate ; but Umt tiicy would tt*ud greatly 
to mitigate iheHO evils is what be readily conct?i1tic| l^y all who are compeioul u> judge, 
from pcimiwal ob»er\'dtu>n and cxjM&ricnce, of' iIhj prcnciir very peculiar iraoHition ^luU: oi 
native society. Prevention is always better than remedy : and the very knovxledire of lle‘ 
fact, that 11 puriuit whs iiubK^ tube sumiTioiKHi ti> eompiar with lii.s child at thi* Inn «d a pub¬ 
lic mamstnite or judge, iiptm grounds of reusouiiUc KUAjiicion, or uicrcly pri'Mimptive e\j- 
deuce of the ill-lrcaliuent ol the latter, mid more tispeciallv, that m thecviait of ill tti jiimeni 
bi'ini: satisfactorily pmved he was iiiible to a deprivutam of his right of guardimisluf) alto¬ 
gether, the v<Ty knowledge of all tlu" would inspue a wiiole.soiue dnuid ol otleudinj;, ami 
ojjerato as a sululuiy pri-verfftivc clu'ek to the j>eriJK?trulion <)f acts which musl cmtail s!a!li 
pcnaltio; it is, thcn liuc, fondly lo hi* ho|>f.tl that Inc l4;iw Coiumihsioners now acting under 
ap}>oiiituieut of the Irupcriul l.A?gislului‘e luay be,honoured, as instruments in the hi^i U ot 
iJivme Providence, for umchoiutmg (ho OMsiiim stale of tli<‘ lecal righto of parenVs, by 
attemjwiiiig the whoit; with the mild spirit ami genius of the Bniish coimlituluni. li is 
earnestly to he e\fx*i*led that they may rmuler the riciproeal iluties and obligtilioiiH oJ’ the 
parental relatuuiHhiji ctomiuoiisurato with the peenlmr exigencies which the policy or sam teui 
of the BnPsh Gf>venimcal itself creates, exigencies iiKumwlilv attemlanf on the dirtusion of 
true lileiature, science, and theology ihrougliouf the lamb 'll ks a consunnuutioii dovmUlv 
aniK jpiitui In iJ( llic wife and the good, that, hy iIm* leliiiquishmenf or mitigiUioii of the 
h’‘gi^=lut»ve pnnciph-> of u demi-haiImrous ag(, as well us the sueccwsive removal of all 
oxtcri.al rvhKfjich s whatsoever,the iinirch ot native improvement mm he free and unolistnicfed, 
ami the ble-M <i eiw grcully hastvm d, when tlie geucriiJ t‘vaiig< ii/ation of the peojile hIiiiII 
form the «uiv biise. and guarantee of ihcir highest, nobIcH, mid most sUihlo aviluatioii. 


Ill.-*-yVie llitula ond MnhnumuuUin Ijiitrs rd Jri/n^ttiunnx. 

This is a Hubjecl which has long and uuMously uftnicted the attention <d the frimidft 
Induni improKmieiit. In the year imm, while the agents of dnh-rent soeieticJ^ Wercengaeoi 
in collci'tmg the most minute am) authentic information respecting it, tlic tkfmabfenes " ef 
oljtainmg the, general co-<^jK-riUU)U ol thoH‘ who were nuist deeply enneerned in the amelio^ 
ratuw) ni ihe natives, ni thoHaiuhly investi-alino a matter in whieh idl ware alikr*^mt< r* Me.-i. 
seriped to be felt aiaf acknowledged by all; a general umetmg was accordingly held; and,* 
alter the subpet was free|\ and latgidy dMui.^scd, u rrommiftec was appfunted, witfi iiiMrae- 
to o.nder the mvestigatjoa as luanpieU- and ettiiaent m possdde. 'flu- comimffV.-, 
luiviii'.,, >u<»n «dtciWalds met, and taken into ^'onside.iaijon varnais lepfirts and oiiitaon^, 
iKumnaied and ap]joiijU'd two of their numbej. the laie Mr. l^i^airc ..ttiid as a sub-' 

eeimmttce, to make any further lmjuni<‘s that iing],t be mcc'^^aiv, mtd colnbinV the lev^nlt 
ol the whole into one legnlar and .continuons slaiennud, U hm we iiad piejmred oui 
stabnneat, it wav presented to tlie coinmdtce, and met with tlnr decided aopfolniimn. 
In order, Iiowcmt, to ensure all possihle freedom Irom cjtoi, and enable them to forward 
the statement to Omit Britain, in a form of inconUstahh: accuracy, it was dceirnui adva-abi •, 
by means of private cireidalion, to aft'oid ail who were wdl actpnnnted wnii the suliieci an 
opportninty of jiointing out any mistakes m points of law, or any impropriety'm tin 
language. Aftor a short cxpcncnrc, the mcimveniemv and losfi f>l time nn urred m cijcu- 
luiing a large parcel ot weic found be ftucii riM to Jf^ud to the doteriiiinuiion !<• print 
00 copies, and thereby facilitate the rapidity and enlarge the extent of di>^tnhuliom 

Now, beside*^ the veiy wide cueidttf mil winch many ot tlmwi Mlnamed umong fru nds and 
acqimmtancof, aboui 20 were forwarded to diflcient' gcrillmneu holding the Ingla-vi »d|ie»;d 
situations m His Majesty s mvMcc in Galnitta, and m the H. (;.’s wrvicc thmiiLdmut ilie 
Bengal presidency, accompankd rcHpt‘CtiveIy«wUh the hillowing note: 

** Dear Sir, Cak uttii, December 1030. 

Permit us, fi>r a short ^iinc, lo iritnide on your very limited Jemure, witii a cm^* 
irt which justice Olid huiimiiity, a* well as rtligdon, ‘‘c<in to implore your kind aspihfaie 
" \ou are well aware of the natnrr of the- and Muhan.madan laws of iidum.>nc.‘ 

as »<iniuiist«rcd m the Honounibic Conipan^ w comt^, and mav probably have Ihm, ImI ni 
reflect, ere now, on the unhappy slat^' t>f dc‘<t;tutum and mWry to which it in 
conducts all those who, from'atnong the mere n-pectahle Hindus or MuMilmins vml>...o r 
Chnsuamty, This subject ^with om- oi two ofb* rr eoniireUd wdh'ifcf hav U^i loo tm ‘ 
300. 


6 , 

Application with 
re-spuct u> 
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AppilcatioD Drftli the attefitk>i!i of the mifHiionanefl of various denominaticms resideiit in Calcutta ; 

lespeet to Native anoi at a Jate meeting, wo were requested hy tlipn to draw up a «t;iteiue^ m the aubject, 

CUrUuoiw. which might with propriety Us used by our friends in England as the basis of an eilbit 4br 

attempting an ameliomlfon of the laws in qnesttdh. 

•* To metrt the views of our asaocmtea we prepared tlie accomjMnymg paper; but ai we 
feel very desirous, ere we submit it itnally for their adoption, that the statements it con¬ 
tains, aiul the language used wi ndferetace to them, should be rigidly examined by a few 
gentlemen familiar with the subject, permit us to request your kind perusal of and remarkg 
on the paper. 

** We are anxious that the statemeuis of law khouid be perfectly accurate, having no 
ficflire to present au imaginary gnevance, or to r^resent a real one in darker colours lhau 
it deserves; and we are also anxious that tlie commeuUi on the evils of the law should be 
free from disrespect to the government, and not load it with undetfcrved reproach. Should 
you conceive, tm^refoi'Q, that any part of the law is misstated, or its evils so stamd as niay 
ptobably oflensive to the goverunieat here, or unjust tp them if published at home, we 
shall feed truly obliged to you for jioiuting out the error, and thankfully avail ourselves of 
your sjjggestion, making no use of your name without your express sanction. 

" If your ieisuni will allow it, we shall feel parUcularly cmliged by the rctiun of the 
paper, with your leinarkti, in the course of 10 days at the farthest. 

We reiliain, jfcc. 

(signed) Ahxmtiar D»ff\ 

W. J?, Pearce^ 

To the printed statement was also pi-chxcd the following explanatory ‘'advertisement:'* 

** In introducing the present subject ti» the notice of those connected with the administra¬ 
tion of law in this country, we have no desire to suppress, nor, wlieu aeknowiedg^Nl, U> des¬ 
pise the fact, that it appinirs to be intimately c'onnt*ct»Hl with many others, involvijig siiuilur 
principles, unci requiring a siinlfar adjustment. The reason of our studied silence in regard 
to the hitter, arises simply from the tircumslane<r, that, however interesting to the jjaities 
(•(»m*ernc<l, atul Imwevcr necessary for the statesixuin to include in a general measure of 
legislative justice, with these we, as Christani ministers, conceive we have nothing to <h>. 
And the s<ih' reason of utternpling to excite attention to the former Is, that with it, we, aw 
(.'hristinn ujiiiishiiH, are compelled to have iiiucli to do. From principle, wo utU:rly disclaim 
flu! firopiiely, on our part,ofuijy ollicious interinoddling with politics, in the ordinary setuse 
of tJmt term. And if, from the title prefixed to the folk»wiug statement, any be iiu'llned t.o 
think that the Consistency of our profession is compromised, we only reqiie.si a suhpensidn of 
judgment till the whoh; has l^eu carefully jienised. Then may the whole, instead of fa ing; 
contradictory to [irolession, be found to furnish one c<nitinued exempliiieution of ii .steady 
udlw renee to our avowed principles; when il shall appear, that w« have studiously avoided 
^ull refenTice to tlrose subjects, with which, however closcdy connected with the. presfcni m 
^iie view of the ptditiciuii, wo, in tlu'cxercisc of our mmisUirial dutio, have no concenj; 
mid that wo have only attempted to give exclusive pronnnence U> tliat particular branch ol 
ti large and complicutod sysiem, which necessarily coiuu nis us in our missionary capacity 
and uscfn^nc!«H, which closely concerns the large and influential Christian societies whf)Sc „ 
wishes wc endeavour to promotes and which ftopiemely concerns fliut vust ptutlou of our ^ 
fallow-aubjects, for whoso improvement, ii»lelhH:tuiil, moral, and religious, we desire uncea¬ 
singly to labour. 

“ With the view also of preventing any mUcimstructiou that iwight arise on tlie part of the. 
reader ns to the real ht^aring and iuiport of much of the language that follows, it is proper 
to state, once for all, wlieii the evd nalure and conscfjucnctis of the luvv are attempted 
to bf' exposed, it is nut intemled to be iinj>licd, that the. luw was primarily enacted by the 
British uovernineut, or sanetioned in the full knowlotlge of its evil icrulenrios ; far less for 
the sake of piXHlucing the cxds snecitied; or oven sanctiori(>d at alb without the prch^surf of 
some dire imceasity. It is one tiling to originate, and another to administer, a taw already 
in existence : one thing to enforce a law in the full knowledge, uritl another to enforce it 
in compurative ignorance, of the extent of its evil nature i\nd injurious elTects : one thing, 
volunlurily to choose, and quite another, reluctantly to tolerate, a law imposed by some itn- 
])eiious necessity. W e con readily allow, that the latter branch of tliehc altornailves may, 
with some ilegrce of accuracy, dt.^scrilK^ the actual condition of Ouvernmeut, OvS far as res¬ 
pects the luw m qiicKtion. But this doiis not disprove the pwpriety of the present exposure, 
nor of the language employed. Since, u luw, evil in its nature, anti f>ernicious in its effects, 
is found really U> exist; and since it appears lid adopted, sanetioiuHl and enforced by 
Government, or the official agtuits of Governwent, it iS not improper to direct attenti^on 
toNNurds It; and it Is not. possible to make mention of it in any other light, than as an act, 
or at least, sunciioucd enactment, of Government. 

** We trust, however, that ns, with the blessing of Providence, Our Eastern empire is now 
^nuly coiiwobdnted ; as no immediate danger is to be appreliend^, either from internal dis¬ 
sension or extertml aggression; and as ilte presr^ut adintnislmtkm, botli in India and the 
mother cuiinivy, is olmracteriml by no ordinary degree oflibcralilv, and lyo drdinarj’ desire 
to seoiuT' the just rights, privileges, niid prosperity of all classes ofthat vast community that 
comjK)j<e the British empire, we smeeady trust, that a faithful, uncafiiprt.»mising statement 
on the ])resent»subjcct, pn^sented in due fonu to the proper authorities;, will be quite suffi¬ 
cient to ensuix: itn ami cef utablc adjubtiueul.*^ 

Several 
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' '■ No. 6. 

Several oi the gentlcmeti adilremd on this occaaiohi and reaident in Calcutta^ honoured AfpUoaiinii vriitl 
the«iib*coroixuttee with a personal interview. From otliera^ both in and the pro* reif^ m 

viucfft, wriU^ lbswer» were received. white diforent opuikiim were ejroreaaed ws- CSimiiwwa ^ 

pecting the time and the mode of remedyiu|r the. evil, it was imtisfiMStory to finSjr lJia^ wifth . 

the exception of a few sUghi inadverlencwi m file ifuigtia^, wbkh were immecfilllely ear- 
reefed, the aceurnov of die atafement waa univenmUy and unequivoaaife edm 

The «tatemetit» thus pfe^ted and presented in a,form whichvfeom ttiomteniilg 
to which it was subject^, might fairly tduijkiiige freodom from objection;on diO jgiitu^ 
inac^mruey, was as foUowB': , " , v 


“ Tliere appear several sobjecta more p^iicuferty dcmeiKling die atthalk>d of the feiemhi| of 
Chriatinntiy in India, in order, »i this time, to some Wislative provision r(^a^Ung 

diem.'? One of tliese ia, tJve iitjurious effibefe pf the Hindoo and .Muhammadan laws of iuhorir 
fence, on [xsrapn^ who may renounce those religions j and the second, the auomabua leg^ 
aituatiun of both Muvalmiins and Hindus, after they have embraced Chrwtittnity. 

In referonce to this begto reniai^ lliat u Hindu or Muaalmhn, on changing 

his loligion, is, by the exUtn^ law> diaqualified for holding or inberiiicig projwrty. To pro- 
ccctl to fmrttcuiars, we observe, ih the Ural place, that by the Hindu law of .inhcrituiicc, aa 
ndmiiitatered by the British Oowmmeat in Bengal, a Hindu, on liecowiing: u Christian or 
Musalmhu, is considered as having lost caste; and hence be. 6nd his bmrs, being Christiana 
or Muhammadans, are flcclamd to have forfeited nil riij;bl to the aiKeStiiil* [miperty lie |H>a 
i>r had a (^Jatm to, at the time lie chariji^^d his irltgion. 

"'’I’hat this is the Inw of inherifence as sfeterl by the InfijUest Hindu autburily, in evident 
from the following extract from Manu: * Eunuchs, and out4:‘imtes, [w*r>?onK Ixiru blind or 
deaf, nuulmcn, idiots, the dumb, and such as huveb>ftt the use of a limb, nrc excludcHl from 
a share of the heritage-'— Sr \W JoncH* Tranalatiou of the InaUiutua of Mauu, chap, ix.Hcc. 
201 . 


'I hat.this law, as it regards persons wdio have lost caste by renouncing llimfuisn^ would 
yet b(‘ enforced, aeenis equally evident, Mr. (\>lcbitx>kc, whose eKtctiHive acqduuitance 
with Hindu law is universally acknowledged, s«yft : * I do not think any of our c<»urU wouW 
go into proof of Oheof the brethren (of u family) lieing udibcted to vice or prcifuSion, or of 
Iwnng guilty of neglect of obsecpih^ and duty towards ancestors. But expulsion from caste, 
leprosy, and similar disr^as^^a, naiurul dcfbVmity from bittli, neutral kox, unlawful births, 
re-sulting from un uiicaTioiiiciil marriage, would aoubllessly now exclude; naif'f appwdmud 
it would h<^ to he »o adjusted in our Adtilutn/ 

'*Mr W, H. Maciuighton, whose conifuehensive knowledge of both Hindu and Muhnitima* 
dun law is p^enendly udmilied, to lie of the same piuoion. In liiifi Principle* and fh'fs 

rcdeiits of Hindu Law, a work fatcly publtsluai at the expense of the Bengal govenmiunt 
for the use of their ccujrls, in the clnipter uii‘^ KxduHion fmiyj Inheritance,^ tvol. ii. p. lai.,) 
this gimlleman. who ap|>curs not to have irux^rted a|iy opinions which tu* diyuueil crroncotis, 
iiunhoiiH a case fjuite in point, which came for docifttou before the |^utua of Apl>eat. 

In this case the loliowiug ipjesfion being pr()|>o»ed U) the native law ofticer; ^ A jK,‘rson of 
tlie Ihudu pel suasion having heotune u convert to tin- Muhummudtui faith, on whom vv^l 
the pnijx’rty which descended to him from hi# forefathers, and that which he biml»elf 
a<*quired, {li volve ? ’ th(‘ pandit delivered it as Ids opinion, and tht^ opinion Hcema to have 
hcen adniiuod ns eoncct hy tlie eourt, that * whatever tiroporiy the individual, previously 
to his conversion, was jK>s>tisseil and seiHcd of, wil) devolve on Idtt nearest of kin who pro- 
fess< s the Hindu rehgrou/ 

“ ^cvoral gentlemen, too, holding important judicial sittiations in the Honourable Com- 
paii\'s service lu Bengal, whom We have, privately coiiHulUaj on the rnie^tiem, »a to whether 
conversion to Christianity w^mld exclude a Hindu from mhenlaneo, have been corupollcd, 
ufb'r ivfercnre to the best mithorilicH on tbo subject, Ui rh < liue iiu» ||^fir opinion, that were 
the Hindu law to he m usual regarded, Rucli must he the coiufecjuimce, tlm convemiou ne* 
ecssanfy creating im ompfitoney to perform the funeral oWfpiic.s, the performance of which 
IB the hiQiidation of all olaiui to inheritances. 


“This being the general mterpremtion of the law in Bengal, per»ouH becoming Christiana 
have never, to oUt knowledge, llimight it worth while to aj)ply to the coutts of law with the 
view of' Kscovcring the property they formerly enjoyed. Being aware that a legal deci»iau 
would Ixs against them, they have Kubiniited u> Uie total lexis of their property on embracing 
the ('hnstian faith, in preferem*!? tomcurriiig the great exjx'use of aitemjrtmg Ui regain it in 
ft court of justice, with no hope- of ?edre»s. Ilio following, among other recent instance*, 
we art* acquainted with. 

“ lldikur Das, a Kayu^iha, the nephew of Guru Frushd Rhbu, on becOtihug a Christian, 
was entilkni to 5,not) rupees, ancenslorml property, which wuh all relinquished. 

** Japamohun, a Harlii brhhtiian, rvus of a most H’Bpcctable family. His relatiom were 
lainindivrK, and lived near Barrackpoor. We ancenlortal and acqiiiixid property which he 
wontil have fmjoyed fedora hk death, but of which he suffered the lo»«, througn liecomiug 

a Christian, 


* We have designedly ru»t iiicluded acquired propciiy ; became Lhere i« aiueh a coHiaion of auibo- 
ritiei, as n» render it unccrtaiti whethci a itvm Hindcaiii n# Clnifttiaohy tnusi forha pio- 

pvriy that aeb-acquiicrd; and, however tiodiiftiidhle tbai dtniix .diould exijit on a subjji-ci, it is 
onneccssary (o clog u dear and strung by a5Ma:mtii*g it wMi one itfore or ItKS iiivolvid fu 

doubi; and because a rciUi.'cly dor the great snd j-xi^tr^lly arknowkd^^ed evil would nmjsWirily 
rectify thotwhich M.irniiuatdy c<^^l;ectec ynHh it, nncl, in somemeaKafC, dtfgbndant upon it. 

300. Z Z 4 
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with a Cbrintian, is estimated by several lindus, well actiuaiuted with him aad hi* cireumatariccs, 
to Native to have been at Itiswt rupees *i0,0<i0, . ' # 

C ttijJii of tiif naiAi*- of NamiiOt S^ifigh, of thw Brahoianical caste, is tW'son of the late 

^Phi-an Siijgh, who uhk a wc altlw zumbular, rj*>a:r Gnyah, m the province of Behfir. Ou 
bifi flrriJist, propt ity (which cotwinteti of m\ mouzas, reniiaing an aitnuat rent of ubotii 
10 ,<»oo nijKfCK) dei^reiuicd in the fotlowin;: manner; viz. three monzi^, producing B,OOCK 
rupees u year, to Narapot ^iugh ; and the other three niouzas, prodneinsr a like $iirn,u» the 
rhildieti fd* \m broU»er. Scxai Vfter this event Naraf>Ql Skigh came to OoJeuttaj and t?iere 
enthiaced Cliiiwtianity. Thw iiiielhgencft wa« no »opiM?r commiiincated to his cousins, the 
oth(‘r pfj/ty i»>rlude<i nr his late futherV wdl, than Uiey seized upf>u his property, and have 
retana d poiiw.»)hion of it ever wince, now upwards ot 20 yeuriii. Ucv. Mr. Wal’d, one of the 
S( I a III pore loissionaries, advised witlt Bcveml magistrates pn tha subject^ particulariyi$with 
the judgo ol the couit at Cayafe ; hut being infonned, that lu^cording to thSe Hindu law, m 
ndniiiHstered in the nrovincud courts, he (Saraiiot Singh) had foifeited all claim to .him 
properly, he odvisid rnm to submit to the rutWrIhottengap in a law suit, which muat, 
jieeorduig to the piesent UegulatiCns, Ik* decidtd agaiwat luip,,Se hua, therefor©, now (1030) 
Mitiercd thf* loss of his property lor the lu.st 20 years, ttie amomU of which,* after deducting 
t^overiinieiit taxes, tjif. exceeds 100,000 ru|ieeg, which ho liaa forleited merely for liecoining 
ii ronvrit io (Jlmsuanity, At prcsiriit, Narapot Singh is enpged aa a native pnsxcher in 
(/iileuitii, nofler tlie patronuee (d the London Missionary;Booiaty. Should it be considered 
necesMoy, llit- iudiihjtsible evidenee run be obtained to substantiate the above facts. 

Bcsuli r. these, Kaslii Miiic*, dereuMKl; KUshi IVuth, a Brahwao, and now employed at tho 
Baptist Mishifui iVcKS and maiiY oilteri*, who lost considei-able property, from 1,000 to 
;i,ooo rupees each, might lie uKiitioued us instances in which the injurious consequences of 
tJic law have been suWered by Hindus becoinmg Chmlians. 

“ 1 hut the same law is coiiHidered in iiircc in the presidency of Madras, as well as Bentral, 
vve judge from Sir Thomas Strange, who in his Elcmems of Hirulu f/dw, chap. 0, thus rehoH 
Io ihi: hfcsv oi inhcritunce, us ibine. administered : ^ It reiumns to consider one case, that 
may he fHiid to be, will* retcrenoe to personal 4lebii(|nt‘iicy, iH$lor omnium^ occurring in every 
enumeration on the KuhjcTl, n chum; of exclusuni, viz. degnnhiUon, or the case of the out- 
cftfcitc. Accompmiieii with cf itam ceieiuOfuifH, its ed’ect is, to exclude him from all social 
intercourse j to .su.^ pend in him every civil function; to dtsi|ualify him for all ijie oliices, 
and nil tlia ohtoiln .s dt lift?. He is to he dcM iled by his eonoexiims, who are, from the 
moiiient of the sentence iitfachiug upon him, to ** (legist horn speaking' to him, from sitting 
in Ins conipanv, ffoin delivuint; to him any inherited or other property, and every civil nt 
n.sniil nttcrilinnl" so tlnit a man, under these circuinsfjuices, mioht. an well he <lead/ 

'fhoitgh (he same law t^xists in the Bombay pic sidency, it appears to han sdino.st mtirely 
fiilh n into dc^ueludc tliere* Accoidmg to the summary of IIukIu law and custom, iiutde by 
the laic Mr. Steel, midcr the uutiiority oithc gmeimiicnt of Bornhay, it seems however the*re 
are yctsomc cnvieiincnt.s recognised, which o{»cn the way to most >»erlf>ii.s oppn'ssioii. He says: 
* A man <*jritirely losing ^(istc, liy cluing in;; Ins religion, from motives of avarice, has no ri^ht 
to sJiur© in the puttition of lamily property, unless he did so in return b»r a grant to the 
whole family ol a wuttan, &:e. when he would banUowed u share. If tin* chiingu of reliuioti 
were opeiatr^d by lorc.e, the relutnms might, at their option, reserve to the parly a nnim- 
teiumce.' p. Why inny not the Ilmdu relations of any one who bt'conu*s a Cdinstian 

niuk«! a succCHslul atlem[)l to piove that he did so (fv>m motives of avarice, and thus him 
excluded fixnn his siiare of the luhei itunce ! 

** The MnlmiKiiinuiun law on tins subji^ct is cipially express^ ami <pnle as oppressive > 1*5 the 
Hindu. 

“ It is laid down by Mi. W . H. Macnaeiitciu in his Principles and Precedents of iMuham- 
iinidan Law, p. I, ns a [)iniciple ol inln ritiincc, m curding to the iSuni doctrine, that * bliiverv, 
hoinicirle, ddlcn nee of ndigiiai, and diHerenei* of alleguince, exclude from mhenlance ;* 
Sind by U precetlent ijiioted at p. HU of Unit work, it is evident, that although afH>stacy from 
MnlimmuadaniHin would not ifuulidute the descendant's right to property devolving on him 
by the death of hns tnicesior bi fvue his ennversion, he would be entitled to none whatever 
tuii'inally devolving.oif hmi aher Ins change of religion, bet) aJiio sect, vi, p. 2t, of the same 
tii>ik, wln rc it is assumed that S rilire exclusion ’ fn>in mheritaiice is pruduce<l hv InuHnning 
un miult l. That the indiiu dt>ctiiiie of mheritauce oii tliw pi>mt stgrecs vvitfi tlio Niini, is 
na nlioned in the same work, p. 4n; and of course the rcsult%‘ by this mterpreution, would 
he equally oppre.^sivc. 

it IS n^iii fo add, that by the most * vpress enactments of the Koran, ou which the code 
ol ci\d law IS founded, a IVlusubiuin, on brcoming an infidel, is liahU* to deprivation of the 
pioiHu'ly be has Inmsi II uctpnred, as well us oftlmt which dci^cends to him by iiihentsince., 

“ I lom the ptecedmg facts and stafoments, the legitimate conclusnjn dednciblo i.«, that in 
British India u u'liouaccmeut of Muhammadanism nec^iBsanly deprives the «i>uveit of all 
iii;lii 10 property, tiocestml or ueqmreil, devolving on him, or j)i>ssessed by him, at the time 
ot this conversion ; and that a renouncement of flmduiHin necessarily cwcUideA the rtmverl 
lr(*in thf preM‘iitand disqimhftes him for the future pos.<ession of any ancestml property, and 
also, mi’cutbng to many wwthonties, of any propertv Uiat is self-acqmred. 

‘‘ hi having thus dnected the attention of the public to the present subject, we conceive that 
an iinpoiluni duty ha^^ bf cn dischargrd^j; and we might leave it to the good sense of the 
commtimty to judge of the propriety or impropriety, tlie justice or the injasthre, of such a law 
us IfKit pow dcsAuiUd. At the Same ticne, a few obzervationR^.tending to iUustrfite the f^bal 
njturiM>f lilt' grievunee, and j^negest aii uppropriute remedy, may not be tboutrHi misplaced. 

' ' ’ “1. Proceeding 
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** L Proe«edin|r on snppocition thut tte facts «aid%item 0 ats ows ineooh 

l9X>vertibk, wc mw briefly ^vert to the evil natorc mi Of miaw. 

" And our first obsenmi'ion that the iniit when viewed i^»ly hi reftwnico to oivil 
ri^iti, must to every enlightened inh%gvos«ly to violate the flint pi^aphw ofnitiwul 
justice^ slid such a law IhcfuTcwe us no wise and enlightened g<)wen)m(mi ought ovet to 
sanction or nnlhrce» - v> *>- 

** ft is not necessary hcdne to point out the advantage bf the institution of propeHw^ ov 
source from which the light of p#bp«rty is dCfivod, For our purpose it ia SttvieiOf^ to kUihW^ 
that in every cmliaed shifty \m lUtvantages Uhe aduio#l^gQd to be so msntfiiid, as vastly 
to €Hitweigb alt coitoaih^b^^ Kind that thi^ is attached to the tight an 

inviolability almost apnroaehftitg to tocr^ness; These facts are so mdisputal^K that baa 
end, if npc the ahivf end, of every wise govenmient is, to protect nnd secure property by the 
intorfx>Aition of legal Kunctions and peimlties. Ahd in caiw>s which coilicem the fulfilment of 
nghu*ouB coniram, or con^iracy egatnst the govemmeni, end in these alone, is H. deemed 
juBt to alienate properly. The'^nsti^ of the wirmer is ftiund^ on the very prinqphv^ that 
Ttioognise the right/of property t tho jusfipe of the latter is 'WIindtHl chiefly on the nature of 
that act which ain^ at the anoyerston dr p^ovorttniont; as the volantary fiibrt to overthrow 
that which alone protects, necemrtly tintuhtlates every chum or title to proteirtion. 

Whnt then 111^1 wise and eulightenbd men think of this new cafwi, in which n government, 
instencl ot* coutrollmg the outward acdoiifi, or direi^ng th<' visible efibrfcs of nw'U for the best 
interests of society, appears to overstep it« proper limits, and in eases of a conscientious 
change of private opinion, sanettofui the infliction of penalties whicfi almdist equal in mag¬ 
nitude thotft? attach^ to that crime. Which tonks the highlit in the view of every govern- 
ment i As. in the ease of high tivjnson, where the ^ictialty of death is mflictod, forfetture of 
piopTty al}e<'l8 all generations, so, in the presoni instance, a men^ change of sentiment on 
u stibjeet that nuay no nmm afl'ect the stability of government or the general welfare of 
society than tim change of opinion o'd a question respecting the relHtivo niotiona of the ^^-’'0* 
ami sun, but nuty eminently promoto the best interests of hoth/not only subincta a man to 
cxclustoii fraw * all the ofliiccs and eharities of life,* and disquaUftcation w hoMHng or 
inhciiting any species o(^ property, but also involves his posterny in the miseries of the lor* 
ieitun*, nod renders them outcasts, not (Hily from all society, hut apparently from all law* 

" Swviiy,* may every enli^tened man, yea, every man who rwakes any pret^ee to the 
knowif dtre of wiuit is just and riglitoous, indignantly exclaim, * Surely this is a ium purely 
fictitious, or it w a highly coloured statement of some of the duHcest mtfires of the Inqittai* 
tion, or an (^xttggeraU’d reprcMcwtallon of some pmetitee prevalent among tlie torociotw hordes 
of the tlvrw^rt, or an imaginary picture of what may be reekohed On instance of the most 
con?mmiJiHtc inju«hc(* of which cveft the most ignorant and polluted creature can be guilty!' 

‘ No such thiivj:/ will the astounding reply ; ‘ it apjwars to he none other than a bar- 
fiarmis cna<‘lnien( of Hindu law, suj>ctumed by the British Oovernnmnb* 

VV <- It to the heart of cve^ wise arid enlightened Briton to feel, in silence, the 
rfuddcu Kurjjiise, und diwiful humiltalion of such a statement. ■ 

** 2. Wc next obsem that, viewing the subject in reference to religion in general, every 
iround Thoist must pronounce the miHctmetii imptous. 

VVlvMi lu; reflects that, fnau the tiofocls of niiMVe ^owledge, and the Itmitafiena of 
iuairs power, he is utterly iiicapacitaUid for peuctmting^ the recesses of the heart, and 
^ccidmg u]>ot\ lie piotivc^. and pronoun<iing u}>on its judgments, and aiiimating the sound- 
ness of »ts cor]vict*om;, i\ud doj)o<V5‘ iti|? penalties on its decisions ^ and that to the Omniscient 
(jStMl alone Wongs the high prerogative of penetrating, without the possibility of conceal- 
ttjcnl, Riul proiiouucmg without tlio putssibility of error: he can scsrfujly regard an 

act which, without the pretejasion, virtually implies an usurpation of this higti function of 
Omnipotence, in any other light than as involving rcnl, tftoiigh it may be unintended, 

“ Oi when, from the inquisitorial nuinve of the enaclmcot, he directs his thoughts |p its 
outwani eflects, and vu wh tlujue in connexion with the inomi and phymra) cofiatitution of 
the univerfic; when he retiecte that for to liim unknown, and yet for niasons wliieh 

appear to infinite wnsdom un<i goodness to he sulficicnt, the Eternal Ooi causes hie. tun to 
tifune on the just and the unjust, bchding down rain to fisrtitite lh*^ soil, find ensure a rich 
abundunee of fruit for the snsieuanee ot the inhabitants of every dime, and the protessom of 
every religion; and when, in ;:<mU’SiSt to all ihis^ he considers a human ordmaoee 

that npjx'ars to condemn the couhtilulioti established by an all-wise and ail-gracious God, 
by luvoiving the principle that m one fKArtiow, at hwt,of the hubitabk gtob«t, teeming with 
tiiynads of rational Ix iflgs, a conscientious change from one system ol religious belief to 
jiiiothcr, boili of w'hicli are alike toh^raled in the grc-it system of Providenca, necesiMiriJy 
disqualifies for the eojoytiietit of toose bounties of natunrsu richly provided, and formerly, 

It may be, «o amply {KMisesaed; be conuot posstWy n?gard mich hu ordinance m aay other 
iiight than a» an impioua cmitradictioii to the divimdy constituted order of things. 

“ A. Once more, wfe dbeerye that, viewt-d in n fWnce to Chnstianity, and a ChtrtsAiim 
Govorunieut, the real Chnsiian must feel such a luw to be in palpable contradiction to all 
the feelinge and prtiicijilea by which he tiverprofett.^rs to hc^ actiiated, uud wbiek be toflieves 
to be ef&tomped with the lugnatiM of Divinay, as well as a glaring outrage to iheHeveaicd 
will an«l declared purpose*’ of the Infinite Mind. , 

“ As SL mut) of euiightencHjl understanding, he clearly [»erceiv«s tliat the law is subversive 
of ih^ira |>rnwtplei» of justiceas one who is convincoci of tlte existence of an Almighty 
iiuperiutendiug Power, he cannot divest it of the charge of impiety; a Christian, he 
300. j A ^ 
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with MM it accomiwiued with ot^ Jtf«^ nggtamtionE; |>ecfiliar, we My, beeame in bit 

(o Nauv« mind it »uind« conneeted wt^ new jfimtn, c<ujibiiied with new pnoeipkHi^ micl aasocitted with 
CljriMti4|ii« Dftw nianift!Emti<m*i the l)ivHie WBlid* ^ 

__ n His first thooghta might that deeds which involve injuitioe tend ta^fk/ky ntav be 

accounted isqoaily nnjust and impioiis^wliethev committed by a piofesarag dimipb of Cmat 
or an abandoned raf^bale; yet that, regarded,at the nets of tIie>hiU(ef) they maintain a 
character of perlectiionsiateticy; while, regarded as the acts of the thi^ befn^mi 

iiuxmsistency bo monsUoua, that no language can sappAy an adequate etprem^ for it 
^^And the ioconeieiency would appear gready a^ravated, v^ben he mfleetied that the 
particular deed in question, which, even when viewed apart fifops Cbristunitiy, iilvolm 
injustice and impiety, also tended to counteract die revealed mictions of the Alm^hly, by 
opposing a poweriui obstacle to the spread of leligioxi which its Diviim Author SeaifB^^ 

to become universal, and, in furtherance of ibe design, commanded his disciples to^ pmmul- 
gute, as thu nchest blessing, to all nations under heaven«* 

** On further refiecting ilmt, IVom the wretched constitntida of society ^in iud^ the 
embracing of Christianity ts, idPothcr respects, aUennlhd with <mnse(|ueitceB theiuart injurious 
and distressing, such as loss of home, empioymenl; lepntaiicm, Ac., be might be inciined to 
exclaim: * What! as if these dreadful results were not sufifident to eseite conmiiseration, 
H shull a Christian Qovemnicnt, by an apparetrt refinement of cruei^, proceed a step further 
in tin* progrcfHB oj‘ actual, though it may be onmtended pomecuiion, and dll^fve the individual 
who has Wen unfortunate enough to embrace the Chrisfiaa faith of the very means of sub* 
sistence, lind that too by sanctioning an enactment wiiich implicates postenty in tlte same 
luiserable fate, and which, if it continue to be enforced, however nttni«is:oas may be the 
persons converted to ChriHtiunity who have been in respectable circumstaiicas, must suddenly 
reduce all of then), and, aa far as this law shall operate, tbeir posterity also, t<» a state of 
total deHlitution and U^ggary; and thuB a whole community be listablished, to become a 
burden iasU^ud of u blessing to society I ’ i* ^ 

II. We 


^ That this obmaclc is not iumgiliury, but operates widely in practice, is a fact, the knowledge of 
winch is co-ctxtcilsive with the active exertional of any individual in disseminating Clirlstiun truth. 
The nature of the ohritucle will best appear from tiie statement of one, whose weil*known clmractcr 
must add weight to any testimony, and whose name will long be revered as associated with the rise 
and ptogroHs w Christiiinity in India. IVorn a eonirntiniciicion w'^ith which the venerable Archdeacon 
Como tttvoured die siib-comniittee, the fotlowtng is an ox trad 

** Caste is donbrloHS a great barrier against the diffusion of Cliristinnity in this country, not solely, 
however, os depriving a person of the right ot inheritaiice, but generally as involving a kind of Out¬ 
lawry, to wiiich even tlie jKioreBt are subject. 

J liave known instances where Hindus possessing a sliure in uiuliridcd property, have been 
allowed by the other members of the faintly to retain it, oiler embracing Chrisiianity; but this has 
arif'Cri entirely out of the peculiar circumstances cither of convenience or personal atruchinent. 
There cun be no doubt, however, that tlie teniporol loss attending loss of caste does prevent many 
from coming at all to the consideration of the grounds upon wdnen (/hristiaiiity rests. Th** journals 
of ihe Itttc Uov. Abdool Musceh, published in the Missionary Kegisicr between i8i;i and »Ha7, will 
supply many inrtances of this, 1 r^cr yon to bis journals rather than those of any Europe an mis- 
storiary, as he could more certainly ascertain tlic iiiimls of his countrymen. One instance I may 
mention^ which is strictly to the point in (juoifioii, of A person named llukhtawur Singh, who died 
nt C hunnr in October last. He was a jicrson of very superior understanding, and bei^amc ar ifuaintcd 
with the trutlu) of Cbristiattity several years since* He constantly attended Christian worship, 
generally accompanIod I ho missionurics when they preached m the town, stood by tlwim, defended 
tlu ii doctrine in a manner which tor the most part silenced gaiusayers, and bare ail the repruscb of 
being a (Jbristian. Yet this man reiiixtcd all argucncius to induce him to submit to baptism, 
urging that sliould he lose caste by joining himsetf to tlio Christian church, he should never be able 
to recover any of the money owing to him, and should be to beggary.'* 

t ^'c ore gliul that it is in our power to confirm many of^ibe preceding Ikcu end mferenees, by 
an appeal to the written uuthority of Mr, Macao, of the Honourable Company's civil aervjce, and 
late judge at Juanfmll;. This document establishes many ioiportant points t among others the fol¬ 
lowing: that Buch a law exists, und iv usually interpreted as we hafe already described ^ that it'is 
unjust in its nature, and itijunous in its eflects; that it presents a powerfii) barrter, ** not only to the" 
spread uf true religion, but to the improvement of the country, and the civiiijuitipn of the people ;** 
and that it places a British judgi^ in a sifuatioii that olTers violence to his princijites as an enlightened 
man, and to bis feelings as a Christian. The following is an extract from Mr, Macao s printed 
speech, delivered ot the annual meeting of ** The Bengal Auxiliary Missionary HocHity * bn Wdd* 
nesday, March i8, 

“ It may not, however, be considered out of place just to mention here, that there are iome 
obstacles to the qiread of the Gospel amongst tlie rich ai^ reapectable oativea which ore roal^vCry 
appalling in tlieir nature. 1 allude to tlie llindu and Muhommadaa laws of inheritanoe* as reoag* 
iiLstil within the British domiiuous; by which persons of those pmuasioos, prafessing ChnsihmHy, 
inu) not only be prevented from succeeding to any ahare/Sn heroditary property to wti^ they jmgbe 
orlu rwisc Ih eniiticd, but are actually liable to be t^prived of any aaccatrsd estaies whteh tli^ may 
be in of at the time uf thek embracing Christianity. Thas» to the hwB of easier and 

c.xclusioa from kuidretl and friends, is added absoiote beggary; and wi^ sttoh painful aadvifices in 
prospect, who can be surprised that the rich und respectable natives should feel soma lOhictaoce to 
pay that atteiumn to our missionaries, and to subjects cbnnectod wiihvaligioD and aduoatkKi^ whkh, 
under other circimistances. they might be dtspoaed to do ? 

Tlw faithful mtsteionartes of all denominatiom have removed every impedtmeiit to the dUfiMion 
uf religious knowledge which seal uud diligence could effect; they have mastered the langnagas of 

tho 
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^ JL, 

*<11. WeairecMrt unpiajparedioaspect Ctmiimnyiiiii^e<jHapo«edto 
iMtaand mfercsices m the Kgbf cif iiiiftgnifytiig a nuimiiil ioto m and thaki making 

a foolish and ehmorottii parade in our atlenipt to 4«moh«h it; but m itImUjr ant 

^ If there be meon^ in langua^, nml emeerit^ in the atetettieiita honomble meni do 
imithe probfdbiUtiee inlwrousnf m refMreeentation m hate given oC tlrnemitiiigtaimt 
the iaw vaadjir pmpondei^ And af «6, waf leave it to tim gtkid mpm tnadero h) 

detmome whWmi^ ih tie nature and ooi^ueiiupiee^il t» not akeady a tmnmiain 

** For the eake» bewevee, of trutii aiid|u«lioe^ aa mail ae vnth the vkw of meaning the eoin* 
plea of ftofne» %tird the olHQckone of othem, we pgmeed to notice some of gmmdfton 
wbieh it may be pleaded that a degree of unoartaiiiiy' etill atitichea to the aubfeet. 

1. And drti, let it beobfiem£ Ihfdthe law loaaof caate, aa itaflVcihthe 

fight of inhenlaii^ i« not a aepa'mte or isolated iaw*^ ^he case of the ouicsuwte is oouttantAy 
aiMociiated with mai^ others that op^te as oausea of libinlieritance. And the nature of 
this connexion, together with the kind of ambigu^ to whidi, in dm estimattun of many> it 
may lead, will best be uuderstot>d fiom (bllowinff eatiaots: 

** fn MociTaghten's Preocpta and FamedcnU of Siinla Lhw, voh ii. p. laa, it is stated ; 

* According to die Ukidu taw, an impotent peikon, one horn blind, one bom deaf or dumb, 
or an idiot; or mad or lame, one who nas lost a sense ctr hmb, a ie|mr, one afflicted with ob- 
stmate or agonising diseases, one afflicUKi with an inc4irabt6 disease, an outcaste, tlm olT- 
apring of an outcaste, cum who has been formerly degraded, one wlm has beH*n exfmlled from 
society, a professed miemy to his &tlier, aii apostate, a (lersun mmring the token of religions 
mendicity, a son of a woman married in trregnlar oidei\ one who illt^Uy acquii'os wealth, 
one incnLj^bk of transacting business, ope who is addicted to vice, one amtitiite of virtue, 
a son who has m sacred knowledge, nor courage, nor uidustry, nor dovobon, q^ir liberaltty, 
and who observes not immomorim good casioms, one who neglects his dutieil, one who is 
immersed in vice, and the sons whoso afBliaiion i« prohibited in tltc preseiU age, ara ineoin- 
j)etent share the heritage; but these persons, excepting the outcasU! and his utl'spring, are 
entitled to a suitable provision of. food, miinent, and habitulion.' Ou wbtoh the author 
reinnrks: * Were these disqual|||ring provisions indeed ligidly enforced, it may bwappre* 
hended that but very few individuals would be found competent to inherit property, as 
is hardly an ofl'eiicc in jurisprudence, or a disease in nosology, that t>tay nut l)e compre* 
headed in some one or other of the classes.* 

** Again, the same gtuilleiiian, in his Principles and Precedents ofMuhanimadaM jhmv, prUP, 
says;—^ lioth the causes here mentiimed (mentHl dcningement^ or any descriptioti oi^ iitga* 
nity and Idindtiess] 0 |>enite to exclude from the itiherituncc, Hureenbly to the proviMionsof the 
Himhi law, i^urmclw and cmicastes, persons bom blind or (h$af, nutdinen, idiots, the dumb, 
und Hiich as have lost the use ofu limb, are excluded from a slmrc in the iphtmtanec.*' 
t:?ir W. J<»neKV Tniuslation of the lustilules of Maiiu, chap. ix. sect. 201, But, adds Mr. 
Miicnaghten, 'these absurd provisions .seem to he entirely obsolete in the present day/ 
Whih^ Mr. Ci)lebrook<:, who wrote only a few years ago, expresses his opinion, as we have 
seen above, that * leprosy and similar diseases, natural deformity from blrtli, &c., would 
doubtlessly now exclude; * and says, < I upptchciKi it would bfi to be so adjusjted in our 

A<lawJijth.' 

'* Once more, there is n^^orded by Sir T. Straugu, in his coropilaikiti on the ilKiject of 
Hindu law, a case whieli came bt^fure the Buddiur Dewuhy Adaiat in Bengal, in lb 14, well 
calculated to furnish additional illustration. In this case, says he,' the party liad been 
guilty of a scries of profligate and abandoned conduct, having been shamefully addicted to 
spirituous liquors; having been in the habit of associating and eating with persons of the 
lowest description and most iiifmnous character; having wantonly atta<*k.ed and wounded 
several people at diH'crent times ; having openly cohabited with a woman of the Mu- 
hutnmaaan {jertniasiou ; and having set nrc to tne dwelling-house of his adopted mother, 
wdioni he had En<»rc than once attempted to destroy by other means. 1'lic pandits de- 
cloTfd, that of all the ottenCes proved tfj have l>een committed by the individual, one only, 
viz.4hatof cohabiting with a Muhammadan woman, was of such a natiirc as ro subject 
him to the penalty of expulsion from hm tnbe (ro the exclusion, of csourse, from inlteritance) 
irrevocably! and of this opinion was the c»mrt/ Now, it scarcely admits of a doubt, but 
that in another court, inftuenced by other pandits, other offences among those mentioned 
would have lieen deemed Hufticient to subject the party to the jienaity of expulsion from 
caste, and consequent exclusion from inheritance. 

** Prom these and similar staietuenU, the fact is clstain, that the case of the outcaste in 
associated with uiauy others; that several of these other cases arc, m practice, regar|(ed as 


the country; they bare translated the Scriptures into the various dialects of' India ; tlicy kave written 
tracUt and esubitshed sdioolsf but th» obstacle which has been alluded to, tliey cannot sumioiint. 
It is lo be hoped, however, that under an enlighwited Christian Goveniincnt, such a barrier, net only 
to the spread of true religioB, but to the improvemefit of the country, and the civilteatioti of the 
will not tong be miowed to exist. But undi it is broken down, often must the m&ssiofiary! 
while reasoning of righteousness ami tempenmoo, he pained to bear the language of Felix to the 
Afioatla Paul, ' Go thy way for ihia time; when I have a more coiivenient season, t will cidf for 
ttem.* Ofren, Coo, it is to be frsffed, will the proud breast of many a Briton be Ibrccd to swell 
hidignanl wkhin I&, at being obliged, while presiding as a judge, to ttiamiss froas betere his judg¬ 
ment seat, to penury and obscurity, the humble folJowem of hts blessed Aadoemer^ and Ibr no odu^r 
foasob , than because the name of iesus shall prove dearer to Ike heart, than father or mother, 
hoastoiac tmme, than wife <w ebUdre^ I . * • 
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No. 6. 

Applkatioft with »bfKi*etc; and that hf^fice, m the View ol some persons, there m taocHSertomty wbelber 
rivpeet u» N«r ive tJie case of the oiiteaste may not be tnclndc^U in the number dSf those rtiaj be ccineidereidf 
ChristiAris. as CitiSoictc. * ^ ... 

' Now we must observe, tbot^ afthoa^h a{| the prohibitions and precepts shovlld n^nr 
prm^ticatly disretrarded, the very circomstance that, among those wno are aceoutiled autho* 
rities on the aobject pf Hindu law, there exist o{nnions ao widely different as to the exteiil 
to which the law should be atlowed to operate, must render every decision f^ftiUy uneer^ 
tain, and thereby o|jf^n up a perpetual eouree of angry afkd destructive litrgulioii. 

BcHidos, while the law is unrepealed, it must be evident that, though by MNiflmiice, none 
of the disfuialifications nuintioned would now be allowed to operate, yet that it is by sufforance 
only. It is not liy any legal rij^bt that individuals theiii!wdve!!i, or their ancestors, to whom 
might attach one more disqualiflcationK, have entered on the possession of ptoperty, or 
are to retain it ; and, tberofifre, nay ill-disposed person rias the pow^ to 

annoy, and prolmbly to disinherit them. This is a stale of society far from being desirable^ 
and is, to our knowledge,, lidt to be so by many teepectaMe Hindus, who are aware, from 
their iic(|nninmiu!r wtib the law, of the jeopardy in which their continued posaesluon of the 
pr<>|K‘i ty they enjoy is thus placed. 

But H is allowing far more than is sanctioned, either by prauiioe, or the declared senii* 
meniH of <|ual(hed judges, when we siimiose that all the d^ualiffcattons enumerated have 
become obwf>lcte. However wide the difference of opinion may be as to some of the causes, 
there is no dtfferoiirc in the of the outcuste. If specified at all, apart frpm the rest, it is 
only to show, tliut towards it theitt is no abatement whatever in the rigours of the law, no 
diminution of severity in practice. And, indeed, while the feelings am principles of the 
f lihduH refrain unciianged, it were luinatiiral to supp<me it othertvise. For, although the 
loss of enstte oiigiit no more to operate os a dis^uaUficatioii ihau the other causes supposed 
t(j have now become obsolete, yet as the law is understood and recognised, and a convert 
to f'hrrslianity, os such, is the jbject of religious enmity, H will, in His caso^ no doubt, be 
always cnforccfi; so that he must, as such converts have always hitherto done, submit to 
line eiUint dcfirivution of bis property, without the hofie ofoetlress in the courts. 

After all, though wc should allow, what appears to U^eciutrary to fact, that the case of 
him who loses caste by embmeing another religion, and Christianity in particular, is in¬ 
volved in nnre*i*fainty, how cftti this vindicate the propriety of allowing such a subject to 
in that condition for one year, one day, one instant ?« VVfiat! has a Christian 
nidion c(m:ic to such a state c>< lowered honour, suspicious piety, and glaring inconsistency, 
that it slifmlfl dcclari* it to be uncertain whether, as often as occasion arises, it may not 
rtnnniit whut hiis been shown grossly tooiitrftgr. all justice, am! piety, anti consistency f And 
will a great, and wise, and enlitrHuned Christian (loveminerit brook such a defence? 
Hathcr, will if not uttf rjy reject it as the insidious defence of an ericniy, und, by its decisive 
conduct, proclunn, ‘ VVwco thtnaos, at lUma fkirenten V 

‘i. IVbiny rcsp<’ctiil)lft men, Hindus ns well as Knropeans, feeling alive to tlie enormity 
of the law us t'Ciunully miclcrslowl nml enforced, and desirou'^, from motives of justice and 
liniimnity, Uifil. it could be jironoiniocd unfounded, and yet [iroh'ssiug to feel dissatisfied with 
tlmt inode of getting ritl of the grievance just now descrilicd, have recourse to another 
metluKl; which, At leuM, has the merit of plausibility and benevoteut iutentioru And we 
know iwil a more satiKlm tory way of cimveying nn intelligible idea of tins other and di^itiiict 
inode of solving the dilficulty, than by a (|uotatton from a jifimphlef,, recently pubtiHhed by 
the learned and ingenion.s Uumniohnn Roy. Tho quotation refi rs to a subject entirely dis¬ 
tinct from the present, and is addiiocHl merely for the purpose of illuistrating the naturo of 
tho principle on winch the ruov solution is founded. 

" Thr* DaYiibhnga,ii wt^irk by jiuiutvahau, treating of inheritanec, has betin regarded by 
the natives of llcngol aa of'authority parumoutit to the rest of the digests of the sacred 
authorities. The iiiithr>r uf this work, ufter quoting two extraordinary texts of Vyasa, as 
pndiibiting the disposal, by a single {.Mircciier, of his share in the. immoveablea, under the 
notion that i^ach [larccner hus Ins property in the whole estate jointly possessed, I, in 
nqily to the question, what might be the consequence of disregard to the prohibition con- 
v('Y(‘d by lh<ve texts of Vyasu i proi'oeds to say : ** But the texts of Vyasa exhibiting a pnv 
hibition, an^ intended to show u moral offence, aince the family is diatrusai^ by a sale, gift, 
or other tmnsfer, w bioh argues a disji^jsition in the person to make an ill uae of his power 
as owner. They nre ned im^ant to invalidate the sale or other transfer.” Ch. ii,, sect. 

A partner is as eonipletely a legal owner of his own share (cither divided or utidivided), a» 
n proprietor of-an entire estuto; and consequently a aalc or gift executed by the farmer, of 
Ins own share, should, with reai%oii, be considered’ ei|ualiy valid as a contract, by the latter, 
for his sole ostuie. Hence, prohibition of such transfer bein^ clearly oppoi^ to Camtnon 
sense, and ordinary usage, sliottkl be nndei-stood aa' only forbtdding a dereiictiou of moral 
duly, committed by tbo'^e who infringe it, and not Ad invalidatirig the traagfer. 

Mn mloptin^ tins mode of ex{>ORitiDn of die law, tffo author ot* the JDayablia^ has pur- 
suimI the. course nt^qnently inculcated by IVIaou and others, a few inatancoa of wntch I beg 
to bring bricily to tiic cnffimderation of tH(* reader, for the full jtiflittiic4itioD of thin author* 
Mann, the ftrsf of all Hindu legislators, nrolnbite donation to an unworthy bt4hmailiii the 
following ti'nns: •* no man, aqiprbied ol tliijs law, present even water to a prieat Wlw> acta 
like a cal, nor to !nm who acts like a bittern, nor to him who is unfoamea in the Veda,*^* 
(Ch. iv., V. bet us supp^>w? that, in drircganl to this prohibition, a gift has been 

actually tnnde to one of tho^c priests j a question then naturally arise^y whether tliis injune* 
tfon of Munuki invalidates the gift, or whether such mfringen^.iit of the law only renders 
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thin Uoikbr guilty ol o tiiorai otibuce* , IJbe jsaw iegi^lftUNri ii>> eonlioHftlioij# aii»w»ni: 

prupeny, tboiijtb gaii^, if it b^given «tliert^-tho8« 

jmliciai in liic next v^nrld, batii to the |>iver and recoivecJ' (v. *Rie <}*«>« CniwtWD^ 

ferbkiii nmriYiitg girls of ccmia deKirij^ionsi^ymg^ l-et hint wot wiiuty itgirl with ibfw^ 
hwr, nor with idy doformeti Uwib, mr one ti»>(»wblod with habitue) aor oap 00 m 

with BO buir or urtth too mueh* wor otm^imomierntely tajkatirei nor ou^ith 
Ci^ y. «. , Ailbovgh this law baa been yory fmjueuUr di»re^nhB|..y«l,no of 

such a ummuge^ whcie the ccretBony haa hoen aotualiy and regularly 


taken place, it being updeiatood that .the i^bove prijhibiUon. not being auppoi^ % W 
rraaon, only iovolvet the bridegroom in the rQlj||ioiia ottVwco of diaregttrd to a 


awciud 


preeepi. r‘ ■ *'' * r L 

Precisely id the apirilW this Inode of interpii^tatioii. are nutwy dtapoeed to regard 1|MI 
pxonsiona of the Jaw under cowekkiaiion. They regard tlwrin in tlie immber of th^ 
cepta and proliibviiowa that are received as morally, but not legally buid^g; disobedience 
imidytiiga morat or roJiguius ofiewicn^ but wo infrir^rrmeiit of a legahrigbt; so that in thin 
way an oatefucte might legally retain his pro|>erty, and yet be ix^garded with abborsancei an 
guilty of a sin of the deepest clye* 

“ fee cowhian we admire the ingenuity rather, than the aowndwess of the principle, aa 
applicable to the preaewt subject. It aHprds no practical relkd' from the presaum of the 
evil; it aaggeats no adequate remedy* Indeed^ before it can possib^ efiW’t eitherf its adyo* 
tjates must convince the gtewt mass of the Uitidu pi>pulatiun. as well as the executive 
authorities, of its pniprieiy. Bui this is a task too Herculean ever to be attempted ; and 
even though the behef in its soundness and pn^phety wt^re extiuuhd far Wyond tlio very 
narrow circle to whicli at present it is confiued, it would then only resolve itself into that 
ciMM> «d' dreadful uncertiiLinty^ the mischievous nature of whieh has alreiidy beefh alluded to 
iu such a way us to r«x(uire no re|ioUtiOtiu 

“111. Having thus ondeavijgred to jmint out the luiiu^of the evd, we mual now *ery 
briefly advert to the subject <»f a remedy. * 

“ And here it is almost imne^sary for us to refute the objocUon, tlmt the govefnuifmt 
being plwlged to administer juidice according to the Hindu and MuhanirnadAU l^hva of 
inlicntmice, iniiirterciice with tliese laws would mfringo tlie toleration guaranteed to our 
Icllow-subjccts. U is evident, from the preamble to variousJUgulations issued by difthrewt 
administnitioiis^ that the duty of the government bus always, in its own view', bcum Kiuricled 
by the limits of j«stk'<- ; tiiuf that, by every principle of toleration, abstractedly considered, 
a Hindu or Miilumiruadan is no more justly subject to the loss of pr 4 )|.>crty on biwuiing a 
Chrisruni, than a Chnstian would Iw/on embracing (tw some havtj done) ilie prtifessiou of 
the Muhainimidan faith. s - 

W e are inviirc, h<jwevcr, that the difficulties attending an improvement of the system aw 
allegi d bv si)rne to be iiisupembh^ *lo several tnd^t reaiM ctablc memlicrspf the Honourable 
lk»mpanv‘s civil we liavc nieniioncd the subj^^ct, and all unite in deploring it as an 

evil id' no ordiniiry inuuaiiude, butexpn>ss their regret timi Uie way of obviating the difficulty 
docH not appear so evident. 

“ We cerUiinly make no pretensions to the discovery of a plan in all rtsspccU unexcaption*- 
able ; and yet a low suggestions ou tlic subject, aw Uiiiig well intended, may not brdeouied 


presumptuous. 

“ 1. Since, in uecordance with the improved stale of Hindu feeling, many of (he various 
disqualificationb, mcntuMied in the law tluU includen tlie case of the outettsUi,. have b^orae 
obsolete, might it not be jwssihle, as it certamly ap[>r*ars dtisirablc, for tlie protrjction of 
persons already in the pussc.ssion of property, and the prcveiitkui of hiture outniges against 
uli that ii* just and exccdlewt, to enata tluit none of ilujin should be ttlJowcd to ojjcrate, hut 
that projx*rty siiould descend in the propprtioiis dinxlcd by the Hindu law', irrespective of 
those disqualifications ' I’hus the difficulty would 1^ obviated, much to the satisfaction of 
the great body of Hindus, and, if tlpiugfit exfKdiciit, without the api^earancf*, of even a 
reference to Christianity. 

S 2. The practice of governme.nt in other ca»<‘s might well Hunction a tn<;ttj direct method* 
One mstuiicc directly to the purfa>se may lie specified, 

“ For the infomiution of some of our readers it may bu necelksttry to state, that m the Day- 
abhaga i# reckoned the standard work on the law ol iTihcriUuuic by the natives of Bengal, so 
w the Mitakshura, by \ igimiichbwar, regurdod as the hfimdard work on tin* saiwc subject 
throughout the I'pper Frovmcf s and u great part of ti»e Daklmn. Now. iu the latter work 
b contained the following authoi native, deciskii; r Milakshiira, ch* 1, see. 1, Art. 27. * I here- 
fore It is a iseflicd ponil, that property in the |/5itcirml or anecMtiul estate is by'bn tli, 
taUhough)the father We indejieudent power in tlie dis{if>wil i>f i llccis other than immoy- 
ables, for indispensable acts of duty, laid for purprises preiciibcd by of law, as gifts 
through affection, support (A the foiipiy; relief’Jlroui distress, ami -,o forth; but he ifo subjiict 
to the contrtd of his aim the rest, lu rcguid tt# the immovable cMutcs, wrhctlter acrjuircd 
by liiuiseH, or inheiikd fr^ m bis faiber or «4her prcujcticssof; since it is oniaiiw’d, Ihpugh 
jymmovabks of biped# Jiave been acquired by a maSrfnmhtJf, a gift ta sale of them should 
not be made without convening ell the sonSi' Ihey wh*^ aie liorn, and iliey who ufis yet 
uikbegatU'D, and they whoar#fitiii iu the womb, require ilie mcens of suppoit; no gift or 
Aaie should, ihru’cforc, be made/’' 

“ ^«w we cut:hl to obsc-iv^*, it is ilie fact that, under Uegulation VIL 11120, and the lit'gU' 


latiqnato which it releis, illndu anccsliai larwlMi cfeUtcs m the Upficr Pfoviuccs have Ijcen 
always considered saleable by public awe*ion, iu saiijifacUon of decrees of coiUi, wot only for 

• .. ^ revenue 
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rcv^oe due to govmiment, bat avea for prifste debtf ^ 

time being. Now^ in exact accordance with the apirit arid itilaotidtt praiMw itm 
apd apfmrcnt disregard for the wred aaibority of %h» Hindu taur« tiot goimiiueiiC 

for the sake of Happreaaiiig the mbai grievous ogixages against aU tbai is consbteiit, 

at once; eimcty that hencerorward f c&inge of opinion on matters of rabgkm ahatt in itowise 

ailect the just mid legal right to or iiilKE^t proper^ 

** 3 . The foilouri^ is another way of efteci^g ^ object, diAwmg Awm w latter m the 
mode rather than Sie pripciplet and is compdetetv in a«^id4nca piaotice 

of the govemment of bengaL, and might be maae applicable to Hmiius and hluaal* 
mans. , ^ ' 

** Besides many other great improvements of tl^ Mubami^adap Code ^vwhich ,«riaim 
law as administered, by the lionourablc Company is fot)lfded),^tm by Regulation IV. 

otic very iDi}K>rtHnt and salutary alteration, very much in ix>int, has been introduced 
in the case of murder by Musnlmans* By tlie Mulrnmouidim.: Code it is^^enaoted, that nu 
MusaUnan 6}iould,,be<liable to kissas (r*e, death by retaiiattoU} for murder, unless one of 
tbe witnesses be a Musulmau- This restriction bait^ j^dy^lleemed contrary to mpartial 
justice, a Regulation was passed, by which the muRi is direct^ to give his opinion wnether 
tbe accused is guilty or pot guilty by the evidence, Imd, dm witnesses been Muhamuiadatis ; 
and sentence is passed accordingly^ Might not, with equal mpriaty, a Hindu or Muham¬ 
madan law officer be directed to ^ve lus ppinmn as to. tbcabaia of property which would 
have belonged to any individual or his heirs booming aCbrbtian, bad be remained a Hindu 
or M usalmun; and might not that property be secured to him aocordtiigly f 

'* We presume not, by the foregoing bints, to dictate in what Way the uijustice of which, 
on behali of a number of converts to our common faith, already fau^ and annually tnereas* 
ing, we have ventured to comptam, should bo removed; but it appeared highly proper for 
us to exhibit some feasible plan of obviating tbe supposed difficulty, with the hope of 
proving that it is by no means i^upcrable, and that its removal is in strict accordance with 
the former practice of govemm^t in similar cuses of injustice, and would not, in all proba¬ 
bility, excite tbe least dissatisfaction in the minds of our native fellow-subjects/' 

Such was the statement prepared and authenticated 10 years ago. Of it several copies 
wore forwarded to leading individuals and committees of societies at home, who had em¬ 
barked on the enterprise of Indiiui renovation. A fmrtial agitation was in conscriuence corn- 
tnencod. The Court of Directors and other public bodies were memoriulised on the subject. 
What share of intliience, direct or indirect may have been exerted by the Calcutta state- 
ment, it is impossible to nsceitam. Nor is it a matter of any moment. 'Hie* satisfactory 
result was, that early in 1032 the Court of Directors did ^end a despatch to tlie Oovemor- 
cenerai in Council, to institute inqui^ and speedily enact some adequate legislative remetly. 
In conformity with tho declared sentintotits and express request of tlie Honourable Court, 
the Indian government lost no time in giving the matter rfi full and deliberate congiderathiri. 
The gratifying issue soon appeared. Among the Regulations of 1 U 32 , 10th October, was 
promulgated the following; 

*• Clause B. Such ptu’t of Clause 2, Section 3 , Regulation VIIf. 1705, enacted for the pro¬ 
vince of Benares, which declares thati^in causes in which tbe phiintitf shall be of a differetit 
religious persuasion from the defendant, the decision is to be regulated by the law <»f the 
religion of the latter, excepting when Europeans or other iicrsoim, not lieing either Muham¬ 
madans or Hindus shall be dciondants, tn which case tho law of the plaintiff is lo lie made 
the rule of docision in all plaints or actions of a civil nature, is hereby rescinded ; and the 
rulo contained in Section 1«5, Regulation IV. 1793, and the cormsponding enactment con¬ 
tained in Clause 1, Section 10, Regulation III. iao 3 , shall be the rule of guidance in all suite 
regarding succession, inheritance, marriage, and caste, and all religious usages and institu¬ 
tions that may arise between persons professing the Hindu and Muhammadan persuasions 
resjiectively, 

** Clause 0. Tt is hereby declared, however, that the above rules are intended, and shall 
be held to apply to such persons only as shall be bond Jide professors of those religions at the 
time of the application of tlic law of the case, and were designed the protection of the 
rights of such pfsous, not for the deprivation of the rights of others. Whenever, there¬ 
fore, in any civil suit, tho parties to such suit may bl-of diffisrent porsuasions; when one 
party slmll be of tlie llindu aiid tbe other of the Muhammadan persuasion, or when one or 
mort* of the parties to tho suit shall not be either of the Muhammadan or Hindu persuasions, 
the laws of those religious shall not be permitted to operate to deprive such party or parties 
of any property to which, but for the operation of such law*, tl^ would nave been enti¬ 
tled. Ill all such cases the decision shall be governed by the principles of justiee, equity, 
and good conscience; it being clearly understood that this provision shall not be eonsidersd 
as justifying tlie introduction of the English or any ^he application to such 

coses of any ruliM not sanctioned by those prlnciphir"''*^ # 

Tlic ttniiouticemeat of this new Regulation was hailed at the thne as an invaluable beam, 
being an important modification of the ancient barbarous law. Still doubts and difficulties 
of a practical nature kept Aoating around the subject, casting their portentous shadows 
over tile brat timid motions of weak atid irresolute minds. Ih erderj therefoiiei to aaoerlatsi 
the present realities of the case, viewed as a question of law^ certain queries have been pro*, 
poundeeb and bv competent iudges answmd, in substance, as foUowat 

lot. Does a Hindu or Muhaiumadan, by lenouncing his anoestral faith, lose hts right to 
tuawstial pro^rty B\ Reguhltioii Vil. cd IB 3 S, sectiosia8 and 8 (quoted iffiova), 
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lofi^no mS if m nduMluit of CMcn^ In ollior wordf^ if resident ApfilKiatloft witk 
m the mnfitssu ^jpioiKiicefl^ a lialive, being amenable to tbe mufimal courts only^ reaped to Mativa 
j^kb are beld beiaiid by Act of Paiiim^aent to be aegulaied by the enactmnnts of the Chriatiaiis. 

ia Council^ may aeaii bimaehr of the Hegnbition which decWM, that the .— »*» 

Imva'and iteaf^ of paiticaiar fwbgioaa ^ shall not be penmtied to operate to depri\*e him of 
any property t^hkh, but w operation of tnab tawa, they would hare been entiilod.^* 

Oh me eoatraiy, any aativni^idtat in Oaimith^ being enbject to theSiiphmei Coiii% which 
in thia imipeet is governedl^lpinda abd Miihainmam laws, would forfeit all rtgtil topYO^ 
party; by lose of caate^ jrbich il eaaentially involved in a renunciatioa or apostacy mm, 
nia ancestral laiih; but if the property be actually vested in the native at the time of his 
kMHS^ caste, by apust^ 0lherm|ie» the case is: declared to he doubtfuL 

*d. Does he lo^ his ri^ to or Mattel property ?—By mufhsaal law, no; by 

Supieiiie Court law, yes* ' 

ad. Does be lose his right to bb share of fiiimly property, landed or tdialie^ acquired by 
himaelf (either m conjuacition with llib Other htmify members or as manager ot their jOiiit 
afi'airs), previous to his repudlatioti of the Hindu or Muhammadan iaith If^^By mufassal law^ 
no; by Supreme Copit law, yes. ’ 

4 tli. Would anoestml or acouired property be still heritable or retainable by mufassa) law. 
irresMCtive of ^1 conditioidii-^No. If certaia eruditions were attached to the property 
wliich the tnhertior or holder refuses to pnrform, he might thus forlMt it, even by mumssaj 
law- 

fttli. What is the state of the law, with rclft*rence to those who are neither Rritwh-tiom 
subjects. Hindus, nor Muhammmlans?—Kast IndiitnSi Pursis Arineniiuis, Jews, Oforks, 
and others, make sad complaints of the discre|‘*ancy between Supreme Court and inufassal 
law, CftfieciaUy with regard to rights of inheritance.' In C'Skhtta, the Supreme Court obliges 
them (not Ixuug Muhammadans nor Ocnt0(»s) to conform to the English law in this respect. 

In tfie mtifhsSiJ, the judges acknowledge tliey have no law,,tit b) guide tlimn. li^i tkuma 
districts the case will be decided by Hindu, and in otliers by Mnhauimadan law ; in some, 
by the iuhentanco laws of the parent nation to w^hlch the suing parties respectively b^slong, 
and 111 others, by the lilnglish or canon Jaw (that of the Pandffctsj, acoording to the varying 
scntlincnU or caprice of the acting juduc. 

From these replies it is evideut that tlie state of the law nDlutive (a> iuheiitance and 
acquired property, ib sttll hii from being sutisractory. In Older, tiiercfore, to approximato 
the ends of Jcgisluiive wisdom, it is recommended or suggcstetl. 

First, tliiit as it is a breach of ail wruformity and a violwtiou of all equity that any class 
of Mibjeets should be witlioiit law at all, or that one law should be admimsteied to t|m 
iiutue inhubitantK of the mctixjpolis, and. another,^tn many nn|K>rtant respects entirely op- 
uosile, to i!i{^ native icwidcnU throughout the niitilpsai—the inufatum) and mctro^Kilitan law 
be assitiulutcd m one consigteiit and harmonious code, which may exterui to FamI litdiaria 
and FaisiK, us wcil Muhanlmmlun^ acid Hindus. 

Sectuidlv, lliat—as it is contrary to the first priiiciplea of natural reason and natural 
justu'c that u change of religions Hcutiincuttf, more cejuicially when that chiuige involrcH an 
itbjuraUc^ii of error and supeistition, should entail u lorfeitu^e of that property which belongs 
to u niiin of uaiiind iig}u--it be euHcted, that one gcnieraJi and iiU-coinprehuudiiig law be 
framed in the spirit of the cightli and ninth clauses of VIl. of or agreeably 

to the tenor of ilit admimblc recomniendation of one of the most learned fuid respected of 
oil! Indian judges, i?ir Hyde F4ast, who, in his examinutiim before Parliamcut, previous to 
the lust renewal of the charter, ouraeistly add powerfully •* aubinitled to the considcratioii 
of (/overnnumt that their protecting haml slKmld be so Ihr exUmded as to make provisioii 
that no naUve of India shall forfeit any rights of propcily or uuy persoMul bene/it, on oc'* 
count of his profoosion of any particular filth or doctrine, whicli be would be untitled to 
and claimed by any luw of title, grunt, inheritiiuce, or sucressioti cstabltshed in India, 
which was binding on the persons h»£t seumd or possessed, or 04 those ftvnu or tlirough 
whom they claimed.^* ,, 

1 hiidly, that in the event of conditions being atUched to the proficrty connected with su¬ 
perstitious or iclolatfons usages, conditiofiK llie impusition which muy be prommuced 
unwarrantable, as being (q:ipased therefore sni^rseded by tlie higher obfigations of 

liuiurul justice and revealed laW'—cdoditkiii4 {lenbruuince uf which may Ik^ adjudged 
intolerable, as l>eing subveisive of lire diciateu of irioison and the rights of conscience—the 
judge or mugistraie be em|>owered, in accjpirdance with tlie spirit of Oiitish law and the 
practice of tlie High Court of Cliancery, to review, over-ride, modify, or cancel sueh unreor 
honabie coj^itions altogether, or otherwise adjudicate, for tlie relief of the party concerned, 
agreeably to the £rst priuciptes of' natwml et^uity end Ute suggestioiis of a good con- 
Muence, 

The passing of a leguilative eiKtclniObt .embodying tht^ pr similar recoramendatioiia 
would do much towards remedying the pr^nt untoward state of the law of iriheritaiice and 
soc&^^\*iu in this land. Apart from the many misons urged in the ^ {:»tat<enu$fii of laao,*' 
tliere is another, arising out of the present movements of Govennnent itself and the sane- 
tKmcd operations of s<»cietieK and individuals, which louiJly challenges attention. What is 
the natiuat, the inevitable effect which ttnist ensue, not merely from the directly evangelising 
measures in progress, but from the suocm oil tJie (iovernmecit and other educatuumi 
schemes Ihr tlie enlightenment of thia mighty people t From ilie nature of the comfKment 
jpaits of Hindubni, contrasted jvtth the range of European ltt 4 eiaittre, sakitce, and thcoh>gy, 
m ittmt demonstiable that one grand efieet, wherever a high lutglMh education is mqiarti^, 
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Ap^mthn with will be the demolition ol' ihoDe errors whicb ecmstitute «t once Hf bftiit mipemlmciiitt t 

rf«^*t to Native Ift nut ftuch abatract or theoretic demoiietratiop ^riie out by Lblem t^ 

Ciirthtiaea. tW‘ tehtirnorty of one wIwxm; experteiK^e and pofiition in native society ixinst itimt his tmser- 

tiona with ttuthority. The RefoiiBcr, an boglisli newspaper^ condneied sevmal yeara ago 
by u native editor oi’ rank, learning, and wealth, and the ot^axi of a large M 

oi educated Hindnji,c<mtrfii8tiiig 3)C visible Ihiita of ordioarv miisibimry eiWticm 
nndisf'd Ijy ilie Hmda College, thas ptoceeded emphaticaiiy to ask^ Baa it iitndu 
Coliege) not b(!cn tiic fountain of a iprir race of nion arooogfil^as ? ‘From that matitutioii, aa 
from the rock flroiji wlieuoo ihemigj^y Ganges takes its rise, a nal^ii is flomng io upon 
iiiis doficrt countiy, to repleniah its withered fields with the Jiving waters of knowkoga^ 
Have all the efibrts of the misaioimries given a tithe of N^k to the soperstitiona of the 
fieopie which has been given by the Hindu College "/ ii once shows that the means 

tliey [lurEue to overturn |be ancient reign of idolatry is not calculated to ensare success, 
and ought to be abandim^ for .another which pfotmaes better success/* 

VVitliout being at all pledged to the accuracy ol* this edmpyraUve estinmte, must <we not 
hold such a genuine native testimony to be oonclusive as l^the operative power of a su¬ 
perior English education in overturning the superstitions and idolucries of India 't if so, 
ninst not the government perceive into what a predicmmmt of tncoiisist<»icy it tedates itseh*, 
as weii as nil the friends of native education, if the law of inheritance and succession be not 
speedily fimuiiorated and idhiIc cci-extensive with the watiia and mdgeheies of the entire 
buly oi* the jieople ? An awakening and enlightening knowledge is couununicated which 
sweeps away the gross ulisiirdilMiH of idohitry and supersinioO fr^m tho minds of those wlio 
aoqnnc it. In Hiih land ahinist nil jiropcrty is left burtheiied with bondittons of an idolatrous 
and sufSTstitious character, Mark, then, the dilemma into which, in consequence of the 
govcrrnnerit niid other educational measures^ the educated Hindu is brought. If he {>erfonus 
the superstitioim or idolatmuH (Muiditious in order to w^curc hiH pnipcrty, he must, by such 
j)eiformaticc, do violence to his nnison, his conscience, and his publicly avowed shntitneuts; 
in a word, lie must arl the part of a wicked and deceilful hypocrite. If, on the other hand, 
ho liHS morul fortitude enough to resist any ienjplation and Hufier any loss rather than sub¬ 
mit to the sacrifice of mnAon, rmisrjence, aiiu cliaiucter, he must, while the law remains 
urwdtered, l:y Iiim nua-fuliilment of the su|X!rst»tious and idolatrous coiiditiona, forfeit ail right 
to pMperty ; in a word, as if tile nerjuin^d possession of superior intelligence were a crime of 
the first ina;.:ih!odtj, he niiist, in ronsrf|«ciice of Iilh being fhe happy possessor of such in- 
telligcnee, suhniii to the inliiclioii (d’oiie of the hi^jiost penal severitii s. 

Hut as theie is in hmiKiii nature an extrenu* repugiuincc to the loss of property, and us 
will sliow that, however much piweruiid wcultfi may be flatterifd by the interested and 
the iieetlvj a coni'Me of systematk: hypociisy must evenlutilly call forlli tlic contempt and 
iiiilij'imtmn of an cnlighteueil community, what m^iy we oxjm*t to lx*, the opiiiation of the 
po Hut luw us it HfleeU.the (iiinre spread of sound kuvj\vle<lge and mttdligence among , the 
mtUuis i AVhut can we exjtect, except that the spread of both will be vastly and indofiuiiely 
letunlcd f What a solemn mockery to be, oi^he one hami, holding oi;l all uiHiuier of en- 
oouragements, in tlie i^hape of sularies to qualjpxl teuchei'h, and stipends uiui scholarships 
ti,» promising studenia, to stimulate to the pursuit and eitllivatlon ofsuptn ior knowledge and 
intelligence ; «iid on the other, by u coutmuance of the preBcnt law, holding out positive 
diMoimigemenis of a nature too npiadling to fail of fatal success. And herein lice the 
strength of these discouragcincuts, 5>ai»<.Tior intelligence, if accompanied by a good con- 
aeience, may bectime pemu, by being attended with the deprivation of all ont/s posBCSsions, 
and thaMoo in such trying cuvumsuiiiceiji an ta losnof rastit and reputation, that the ioirne- 
duite punishment ol'death might offcti Ik- more, tolerable, tnurely that man knows little of 
human nature who docs not perceive in tliivS the surest check U> all inquiry, and the most 
powerful rcHlraiut on every desire to acquire or cultivafo any knowledge which must, 
without u viobitiou of conscumce, issue in such ilisastrous results. The gooil things of tlua 
life tukij for too firm u hold of the heart ui imtu to admit of a difibreut inforcncc being 
drawn ; ye^ sucli la tlie strength of that liold whidi the }>ensliablo. treasures of this world 
lake of ul) the powers uikI faculties of his soul, that man is nui only apt to become insen¬ 
sible to the glories of an eternal inhei iiance, but apt ^haten to any account of them with 
positive dissatislaetion, and is too ollcu willing U> foi^gw^anticipated eiijoynomt of God's 
luvour, ttiid brave the terrors of God's wmtb, rather %Sn be induced on any account to 
Withdraw- the stix^ngth of his aHectionsi from his preacml posHCSsions. 

It sui'li be the iiowe.i* of <^qiposition which the enjoyment of Uic good things of this life 
evei presents to the readyi'qception oC all truth, as opjjoiscd error, prejudice, self-seekiiig, 
or smfni ('omproanae, even in circumstances the most favourable, when no deniaad is made 
but (lie reasoinible and salutary demand, not oxd<lai#aW lo direct towar<is them the afiRsc- 
tions of the heart, but transfor diose Ui a far more glorious and enduring inherence, who 
irun c^tiiuatc the force of reaistamxj which a liavNl^ |>crvaded in nil its ix>wer» bjraw afmoiit 
supr rlunimii avarice, nmst present to the very J|rsi 'proposal, as well as to tlie incipient 
desire, practically to embrace any iinproverl system of knowdedge, any achenm of unbending 
pniK iple, wlieiher Vwinmu or dmne, the embmeement wd tenure of*which may invdive ir- 
rcooNerably the* total forfeiture of all that the soil I naturally most values i Accihfctely to 
osiimute lb<* power of such rciiiistance, Ull the la{>»e of time and experience have snSciently 
dtustiiUcd ihf* awtui nature of the ddetnma, is akogeiher nn|HM»ible; but it is very possible, 
yea, very ensv, to p<*rceive how inevitable b the ijjertainty of its exfsteiieje, sm<« the slighfeat 
coiistdenition will suj^cc to show that the auppimtion of^its tym-e^tisteuce wemid tmpiy thkt 
the usual of nuiurc a^c rvjvet'scd and the constitution of mkn unhitiged; that* 

idtkms 
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Me eondhiWtid wi»ht»« » motiw, ewt 

estieiafiHMi^ MtherMitMy 

' iieiftiiea «W|siM iqpMdily emencilpete itwdtf IMMtt tbeiMkhM 

mm} ImAHKrMM iM it, tw % wholecoifiMt ntAu^ of ^iqurit 

i jytiNiilie^' IlMif ortbs MMMtidem mi4 

Iswdj the kittett boviitiM u|^ 

Mid iUamn^ «» e^^ t'afiest fruit «o tiw esMuniiw 

UttfbtufkKMlM«wfiff:^u^^ w,point of uppitwotiniMewooeMW 

iMMmMMeaey proeedure of tmi 

man who, MbpiM npfr^^ Mwaid to «H that imy strive to rake 

the most Inasrimt ftfpiUoaiilip lilf^iiproMAsing noil,, would yet pmrd, by the thteatened 
iuterfeienee of an unni^dbii«»,uj^initt every uttempt to'Oow the wMd,», if ulieudy sontthow 
(U- other deprwited, wouMj l^ i|^*Mtit$ioni of fiawik^K ^ ««‘bfail and devour, pievent ^ 
poesibtlttv of Ha ewer attabtH|^AlNiiiatidit^ L»ti Bio M^toe iioveiunieut of diene feahna 
jiiove &itidul40'th«.0«d offwBdetice % doulii^OM«°p«H)>ot lighteouaneM aud judgniMlt 
to the multkndeti b«f whomSt haa, i» u wav ao dtanewiue «m 1 unpirecodentiid, bewi cou» 
ajututed thefuoteMiaroad the guMdtwil>niiidHShO'l^ ef l^wwidertce wiW nmde pri>pilio«a on 
itn efforta, nod reudnr itaadiiiiBiatilition a eouMe utA auiuty dfubouiidiog proapecity to itMtlf, 
a guarantee of briglitemng hope to die millions cd* the present gmieratiun. «iount of mv«r- 
skmary Uias to friture myriads, who, as ttiey rise in long succeasiou, may jt^naly bait U» 
continued waving oi the ^iitish smtra, an the surest pwdge of the continued enjoyment of- 
their dearest rights and nomest privileges. ^ 


V.- Pn)p(aiti(»u rtgard$itff.JSiarfiuff« onii JCh'remr, ckitfiy ffjWt JifuK’se Com^U tu, Legi*. Cons. 

, X'Affs/taatfy. loMayiesi. 

On th« iinportnncc} of the iimtitutlon of marriage to ihtnf peuce and w^tUheing «Q<dii$(y ja Endoiui^ 
wore, idle to dilate. Conieinporaiaeoua witli the Ayriain of man, it haa wurvivdd the 
and ruin of the full. IPcurooiy any tribe, however oorbaroiifi, fea^ im^n known whoUfy to 
dii»regai\l it. And in the pwgmt^ of aociety tlm due oUervance of it haa ever been Ibtmd 
at once a cfluae and a conoeqtience of advancing ciVclii^aiiOOs 

It cannot thcrciuie be wituout the fieepcai injury to atiy comiimmty, should any eliuiii or 
claBBcs he found to cxint Uierein, wheme inteniiamii|;yft, and all tim grave and momentous 
iniercHtH whUrh these involve, are-wholly unprovtdfHr for; and, cmisonuentty, wholly 
gulet(*d by any rerogniswi kw. But such is the stale of ihinge in India. For Briiiah«bom 
subjects, MtihamiiutdanH aiul Hindus, laws have Wen iVamed ami Bui for 

individuaU of other mens, whether oure or milled; aiid mow esf^ematly the large and 000 ** 
slantly inrrnaHiti|; body of natives wtio hav^ renouncwl their ancestral faith, uo laws wliaU 
ftofrver lmv«‘ bo<‘n enacted by any e,stabliahed^utholity. 

The. dcplomblc conHeqUencca of this iihisu^u of all law on a so intimately inter* 

woven with the best intcrcHta of man, has long been sinlSi^ly kineoMi the imnfk of 
native laiprovernent; and by none more so than by the Otim^ion missionturiea of all deno* 
nhrmtiiins. In Oaldbtta, in particular, these have heretofore united for tli« purpose of 
endeavouring to secure some oonnnensurate remedy for the great end the growing evil. In 
January l«a6, after Fej)^ted diacueekiiui, tliM pt»l^l*J»hed this result of thmr deliberations in 
the fomi of six prrjipoiuttdtis, accomponiiim byWrief but able explanatory notes by the acting 
secretary, the Rev, W. S. Mackay, 

^fo authoritative, measure having yet been founded on these or any other nroposilicifiw, 
the suliiect, in so fer m it Cfincerns the case of converU to the Clmstian ftitii, nos again 
been taken up by the missionary Qoiiferctice; and, after reiterated discusskm at HuccesHive 
lumiitgi}, has been handed over to the standing commitii’^ (br its final and digasicd re* 
port. Accordingly, the chaiichon of that committee begs leave; now to report as fol¬ 
lows !*— 

I . The Bible being the tme morals to a Chnstiati government, and iu Chris¬ 
tian subjects. It ought lb be in everything which it cmiUins on the subjects of 

martiage bimJ divowe; and nothing ^ght to oc detertnined cvidbutly contrary to its gene- 
ral priociples. 

Nate.—^This, with a slight alteratfon, is the second of the origiiail propositions already 
referred to; and b too seil^vident to requite any commimt. 

II, Itk in accordance with, the spirit eif the. Bible, and the practice of the ProlcAtaut 

Church, lq,i#^ider the State as Uio of legislation in all civil quostmns 

affcv;ting marriage and 4 ivofc<k ^ 

iVbfc.—This IS the Slot ^ the ohgii^K .ptoposiitkms which the ftirmer s«H;retary pro- 
ttomices ** nearly «tiuifiaa«% Mo xnarria^ or tiivortHi!,** ccmtinueB he, ** is i«^al, unless it 
be according to the law ; the lew enocfjS, or even lecugiitscs, is to be held 

valid: ibtts the law ptaeikaUy define# auwrkge abd divorcse. It may define wrongly, and 
piaxxa theur on other than a acb^iural foundation; but so it may do in regard to everything 
with which limeUdlea. Umter these ctrcunistances^ the fluty m ilwi Chnsitan is phiitf. He 
needs not to seek for sucli luarriage or divorce as is forbidden by the Bible, though legally 
free lo do tm; oitd ifibe law refiifiea what the Bible allowa, he must sulMaft: to tU ordinance. 

(tloiimua am« possm " - 

Theduty of the ministci is a iHlle more complicated. 

3 «o* 3 B 


Thotigb 
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ApplJcauo» with Though th^^ state may tighten or loosen the mirtage more the Bible saneitonsy 
rtufiect Ui Native it \n plain enough that it has no povrer to force him fo itse impfoj^ljr flw authority it wmy 

ChrwtiariJi, have dclcgate<l tu him; and accordin^y^ it may be his duty in certain cases forefuae both 

niarnage and divorce. But it Heema impoftfible to deny tbeiraiidity of either, when aanct^Kit^ 
by the Htate^ on the mroond of ita wanting the aatbovHy of Scripture;,^otherwiae« lis 
(ifbristiartB are commanaed to marry only m Uw hp^/ we would be uni^iain^i^ petiiiry the 
whole world. The law, for tnatanee, might allow two per^a fo toe forbiddmii 

degi eea of relationship; but, howev^mach he lamented ihUy no Minister would 

tecl himself at liberty to remarry one of those MmdBa to a third p»rty^,wbiUi the other waa 
Htill alive, and the legal iinidti undiaaolved, Irfbe conir$^tfng 4 .^rri Were Qimtiatia, and 
aware of tlietr guilt, it would be a case for cibureh diac^iiw but^ in dthar teWtoai giiiely 
coiriinoi] ftenae and charity rei]Uire, that the exoa^. To conctode, 

marriage and divorce ere to be held legal a|i4 valid, when recogriiae^ Jn jany way by the 
state; but there mjMf be^O^ where, though the Chrkti|n ullovm lliehe 
denies the moral rightness: it is his duty to siidfer tltom, btU not to form or share tn them 
to War his testimony agairiat them, and to search the Scri^res^ that he;;^ay be enabled to 
choose his own path aright” 

III. A mere contract, «nil or written, brtween thrf j>ai»nta of two pardea, proposed to be 
united in wedlock, without the actual cclehratiou' of ttto marriage ceremonial, not being 
n-gurdrd by the natives thoiiisclves as of the essence and validity of marriage, ought not to 
lx.‘ s»<» r(•g(»ITIc‘<l by the Christian Church, or the Christian legislaturm : ^ 

AV>/r.— It is found on inquiiy ibat such contracts are oecarionf^y entered into; but that 
f.licy are not held by the coutraeting parties themselves to be of the essence or validity of 
ar^tuul nmrnug(^ Either parent may resile horn his promise, only the party to resilmg is 
liable to reproach or disgrace. 

IV. When the marriage ceremonial, authoritod by Hindu and Muhammitdan law and 
ciislom, is fornmlly celebrated bt^tweon the parties, %vhatevcr be their age, we are called on 
l>y reason and Scripture to regfird such marriage ns civilly and legally valid, and, conae- 
(juently, its obligations as mutually -binding. 

Aofe»—It ought ever to be Imme in mind that marriage is a contract, both civil and reli¬ 
gious, As its essence seems to cot^ist in the union of a man and woman, who are pletlged 
to live together as husband wife, its validity carmot dei>eiid on the mcnlc or form of ibe 
ccrcnKmiarby which it is ratilied. That ceremonial may t>e wholly ctvil, or partly civil and 
rcligioiiM, nml it may varydudednitely with the matinera, customs, and sentiments of diH'ctoiH 
natmns in different ages. In every country, whether civilised or barbarous, there is some^ 
u(*t, form, or ceremony, which is geiicmUy held to constitute marriage, and to legitimate the* 
cliildreii. When the c{ucsti0n theVefore is rajbied, whether we, as Christians, are called upon 
to ri^rd those maiviagea as valid and legally bkidiug, which are cmisidered as such, by 
ilie tribes or nations to whom tlie marricq parties belonged at the time when the matrimo^ 
iiial alliance was contrtK'ted and the matrimonial rites duly celebrated ? It is humbly sub¬ 
mitted that we are so called upon. The very expression of the Apostle, “ unbelieving wife, 
unbelieving husband,” i. e. heathen wife, heathen husband, of necessity imports lliat he 
regarded tliein as legitimately husband and wife, while in thoir heathen state, l>ecause so 
eousiituted nml acc ounied by their own customs and laws. So our Saviour, when he says, 
** What God hath ioinetl together let not man put anunder ” swms to irAply that those wort* 

joined together oy an ordimuiee of Gorl," or lawfully married, or were to niiited and 
I'Tgnrded by tbc laws and customa which prevailed in his time, though none of the partie.< 
iiud then berome hr'liftvers in t ’hrist. ^ ^ 

V. Renunciation of Hinduism or Muhammadanism heing regarded by Hindu and Muham- 
matlun law and n.sage i>s tantamount to civil or legal datith, the non«renouncing party is 
at liberty to treat tlie other m repudiated or divorced; but the Christian convait is not 
entitled to avail binitolf or herwidf of the Hindu or Muhammadan law, and regard his or her 
voluntary renunciatiou of aneestral faith us of itaelf roleaaing him or her from the obliga¬ 
tions of the previous conjugal alliance, or as rendering him or her free at once to contract 
another. 

No/c.- The law of the unbelieving party may enttllBj||to regard the otbet as civilly dead, 
or legally repudiated. But the law of the believti|PPIirty dci^ not entitle it to regarct 
tlie Ollier as ipao farlo etvilly dead, or legally repuebatod, A chahga of religiouB opinion 
do<‘H not, according to Christian law, dissolve any pfcvkmsly contraeled bonds or obliga- 
lions. Should the unbelieving party, therefore, not avail itself of tJie conceded right or 
pcnnission ot its own laWj but still think it or wcH i, e. consent^, wish, or 

will to live with tlic believing party, atid ditobarge, aa beforO, the duties of husband or wife, 
it is concluded that the latter or believing (larty Is bound by the previoiislvgtontracted 
<‘bllgution, to irt‘at the unbelieving party or wife, precisely aa if osi^haiige of 

o hgious Meiitiumiit had taken place. , See I CimSR,.ld, 14. 

VI. If the unbelieving party wilfoHy desert or afipear obstinately to lefose to Itvw wkh 

the hclic>ii)g fonty, as htisbaiKl or wife, sutch wilfut d^rtion or ocmriiiu^ 
presumptive evidence of a real or an intended divofoe, it is.aupiemely deairabte tWrtr sonso 
legal plan or nicamire should lie devised for nniverso} adoption, wharimy iha bdioviU] migiit 
Kaiisfaciorily o>,ct*rtain whether he or she has been definitively cast cm or fomatty repit- 
dtaied. ^ 

Ao/f.—Tlii.s proposition a.s 9 umes it as indisputable that iii*no cone whatever, save that of 
;wiultery. is the hchcx’vr entitled buc for divorce (sec \fait. xix. 6—0, and I Cor. vii* 
n). \Vhethcr the lltudu or Muhammadan law declare a renuirciatron of Hinditiaai *pr 

Muhammadanisai 
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M«)wttUBttd«Q^ to ktk: ^* i«it gt«w*«<l of diforce or i)|Ot, the law of the Christwa Apji^caittw wijh 
otteflydwsteaaijMt^idW'kaB^ Aoewdindy. if the unlwlwtmg prly be r^toNanw 

wifKi^ to aihide hy the ho^ the Wiew ha« no optwo* t-briittoiMs. 

00 altcrnatWe^ w in that tim --: $S(or^ iwi,thar w Opi can be any diMotetioo of w« ongmal ' 

marriage, jfot if in jieBiOia^ iuwttoct^ of H[iiM» or Mnhammaaau 


law, the iH^Mtecir deMrttie,^ 
carit m, i«aa4hito>oy1lH 
die divoiber hm the 
Ow former, inn 
onently, a^fib^y j#iiq|ttn^ 
Hbdn soefe^; r ‘ 

ia oiten imtwaaSde toltwni 
be the wtfc ,She'|^ 



^hiONIbV or henelf,'—in other wnds, AwM^X 
^;b)sB«rillk patty,--d»e latter not oeinff in thia oaae 
the wilful and defioerate act of 
' ’ '' Ao unoa; and, «&»*«• 

k rn* Ihi i^om the pnaent ctmatiintibn irf 
Vanl w any iegSdMire enactment on the tubjeot, ^ 
of the «|i«RDeniiii| party; partkolarly if that pwty 

___ ;it» '‘<9oae oniffiMtamt in her Jiithor’h homut,« in tl»t 

of aome other'lici#!f. |to .fe»baW o» h#«)ny»iwii^ becoflUHg in out-Oaate, nray he 
poaitivdy debiuned aaac^,#k|#r: ;.%w thanja he tA discover Ttefnwn her own 
iineoQtitriiiped^ or , of hot oofgugid allwnco wUh 

hiniMeir? iTow is Kb Ux Itiiow is abiriiiifttety boat and det^rmnu^d to avail tmmix 

of her own law, and ao to duK>wn mi4. repudiate him for ovor f Or, whathor from natunU 
nfieelion tovarda bhn, or any othdr aauiMi. abe ia wiUtitg to forego th« riglit and nririloga 
conoedad by bar own laWfitod OOtASeqiieildy wtlbn|^ »ti11 lo hw wUh biin in conjugal union V 
Sout« authorised ptoa or method by whkh toow* importanl points can be legally ascrr- 
taimd without noin$t flohitfteo to natural feeling or natioaiil custom soems 

:<? by toe co^itiooa of private ami sodal wtiUbeing, and the 


imperatively demi 
pressing «aigency of cireuntstances 
VJ£.. It is themfore htitiiibly suggested, that, id^rder U> sms^iam the true sentiments of 
the unbelieving jpartyi the magistrate be aulboriaod, on |)e<itioa of the hclieyiiiEpar*y, 
to have the former (lieHig at least 14 yearn of age in the oas^ of a JtiaK and l a hi the ^ane 
ol‘ a female,) brought bdore him, to open court, or to his own private house, or to »utjr other 
ronrenieiit place, thaie to hb^qiiestioimd to the presence or heafmg of the petitioning party 
and friends, as to his or her williognes# or unu iHinitoeas to live with and be eonsidered tlio 
husband, or wife, of the latter; that, if the unbelieving party be found wiUing thus to livi^ 
with tile other, he or'she be at tmee pronoiioced at lil^rty to do so^ and immeaiate stops be 
ittkeu to crusure the cxHiauiamation of such voluntarily ei^pitisaed wish j but' tliat, m the 
fvent of a positive refusol ofi the jmrt of Urn unbeliever, at toe examtoation, toe same 
party (after the lapse of at leaet a twelvemonth, daring which toell iltoy be ample scope for 
w'dcclion cm the one hand ami conciliatton on the other,) be nguin brought ^foic the 
(im^mtiiite, and smiilarly tott^foto^ttt^ as before; that after all possible inotms ot' Concilia- 
iM>fi hiive been sinmtd the refusal be still |>«ifsbted in, the tact be pttWtcly atinounced 
and oliicmily rf'i»on:1ed; and tliat a copy of auoh record, C 0 Mtttersi(p»uq by the maginlrate, 
Iw iuritished to the petitiontog party, as the voucher of a legal divorce* 
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{No. G4.) 

From F. J. Hal6ddy^ Vm\., Junior Secretary to the Ooveroment of iadi% to 
J. C. C. Sutfttrlftn4t Secretary to the Indian Law CommiHaton. 

Sir, _ ^ 

I AM directed by the Right Honoifflible the fjrovcroor'geueral in Council to Legwiauve Dqii. 
transmit to you, in order to i)« being laid before the Iaiw Cotnmusioners, a memo* ’ 
rial from the Rev. G. Gotritrly, and plhfcr missionaries, with two enclosures, com- 
plainhig of certain legal grievances for aitwh they desire a remedy,‘and to reqti^t 
Uiat tlW: cave of the ntentoriaiirlts .nifty be ct^sidered by the Law CominiMioncrs 
in connexion with the subject of tlic itr ioci of India, now before that body. 

;: ' I bave, fcc. 

I'crt Wiltbm, io ,May .i fl 4 |^g||k . (Sinn^) F. Jt. Mailiduy, 

Junior SectetH^ to tbft Covcniwent of India. 



(No. bo.). . / 

From F- J. H^Uide^, Esq., Junior Sanitary to the Government of India, to Con*. 

, ttev. d- iDtt/fi fttid dtbef Missitfoaries. ‘® ‘^4*' 

1am directed to actioowJedge the qiGcipt of a memorial to the addrers of the I-cgbl,..t'v« D<p» 
Right Honourable the Gevmmor'gcoefal of India iei @luncil, with enclosures, 
lelatiog to certain gnevanetft' tmder whi,li native converts at present Inbour, and 
to ataiek re}*ly that tine papimi hhyc beea recited to tlm Lair Commlwion foi 
thd¥ cotieidcratioR. , . 

I have, Stc. 

Fort HFiRiaa), lu .May (signed^ F>/,:0alliflaji/, 

Junior Sffcrctarj^ to the Golernnihnt cl India. 

I; 300 *" ■ • 3 ft '2 
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Application with 
renpect to Native 
Cbrutian*. 


• — No.?.— 

APPLICATION OF MISSIONARIES TO REMEDY ,TttE DISABI¬ 
LITIES OF NATIVE CHRISTIANS. . 


1.4egis. ( onH. 
8 July 
No. 


if 


Pahi. 4. 'Mie defects 
of the laWN relative 
to mnrrin^iui und 
rigbtf of inherit- 
ttiice* 


'1 hr loss or lotnl 
iorfciturc of |»ro- 
nrrly to whicli n 
rlind<K>or Muho- 
niedun is linhle hy 
icnouneing thi? rt'- 
ligion <U his fnther. 

Tlie coercion and 
cruellies 10 udiirh 
persons undor logoi 
age nuiy ho sub- 
joelcd hy parents 
or guatdinuii in con- 
sei|uenco of their 
ehnrfging their re¬ 
ligion. 


From t/. C, C\ Sutherland^ JRwj. Secretaffy to tho J..aw CotnmwionerAp 

to T. 11. Maddock, E»q. Seerctarj^^p the Government of IwKa, l^islative 

Department. ^ 

Sir, ■ ^ ^ • 

I AW directert by the Indian Law ComthiMWoneri^ to aelcnowted^je the receipt of 
your letter under date the lotb in^itawt, and of |he memorial therewith transmitted, 
which they are requested to take into consii^eralipn in connejcion with die subject 
ol^tlie leu hei of India. '' 

2. The memorial refers more particularly to the situation of natives w ho have 
abandoned the religious creed of their father^ many of whom; it is staled, Imve 
become inembcrH of the Christian Church. This two-fold class, it is represented, 
“ at present labour under sundry l^^l disabilities of a specific character^ and ore 
also i|‘ftp in referenr e to many other momentous civil concerns and relationships, 
w itbout any laws to guide and duecl them/* 

3. On a referenoe to the draft of aa Act for dcclarin;| the kx loci of the terri¬ 
tories subject to the government of the East India Company without the local 
jurisdiction of Her Majesty’s Supreme Courts^ which has been prepared Ijy the 
I-aw Commissioners under the instructions conveyed in your letter dated nth 
January, the Governor-general in Council will perceive that persons in the cir¬ 
cumstances stated, are^ecognised as subject to the k^v hciy and that a general 
provision has Wen made to guard persons in sucli circumstances from any 
loss or forfeiture of rights, in consequence of their renunciation of the religion of 
tlicir falliers. 

4. In Note (1) appended to the draft Act, the Commissioners have cx[)rfss('(l 
their opinion that the law to Ire administered by Her Majesty’s Courts should l>t* 
modified so as to aflord the same protection to persons in similar circuin.slanccs 
within their jurisdiction respectively. 

5. The grievances complained of in the memorial are reduced to three heads. 
Those that fall under the tViird head will be remedied by the application of the 
lex loci to persons in the circumstances stated, by which questions relative to 
marriages contracted subsequenily to their change of religion, and rights of inherit¬ 
ance depending on such marriages, and rights of inheritance gtfnerally to property 

-possessed by such fiersons under titles not dependi«^ on Hindoo or Maliornedari 
law, will be determined. 

6. The grievonces stated under the second head will be prevented by the 
provisions in section Xll. of the draft Act in all the territories under tl»e govern¬ 
ment of the East India Company, excepting the places within the local limits of 
the jurisdiction of Her Majesty’s Supreme Courts; if similar provisions are 
enacted for those courhB> the measure will be 

7. Tlic possible grievs 4 ices set forth under^^Hprst head will tie prevented in 
some degree if the provisions in sections XL aiwFxII. aire made the general law, 
us .sons or dnughters, under tlie circumstiinces supppsed, will be secured in tlicir 
right to maintehance from their fathers; and if thiy arc at an age at which, by the 
law of England, they would be considered coihpctent to exercise a discretion in 
the matter of religion, they will be entitled under the lex loci to claim such pro- 
tcction us the law of l^igland affords against any coercion or oppresshlh used to 
deter them from following their new relrgfoni 

8. In fraiiiing the cp^ of substantive la'^\ it will be an object to dpffue the 
relative rights aiid duties of purenls and children. At present thp iJlif Com¬ 
missioners are not prepared to offer any specifie suggestmns on llie subjffei,^‘‘'aiid it 
does not appt ar to them that there is an urgent occasion |or special Ipgtslatioa 
upon it. 

I have, &c. 

Indian Law Commission, (signed) ' J.C. C. Sutherland^ 

^Iav 18 n. \ Secrelary..,^ 
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To th« Right., Hoaoombie GwrK Ewl of Attcklmd, a.c^s. O^roor^nerel 

vof ^<)<i&Nin.C-(Miiicil. 

,., In cofiipl^e with of Goveroracnt, oottm'«i^,4o w .io Mr. 

Skrethry Jitthary last, ue havo the to 

tnuismite Draft Act^'of’ tto four fir^it recooKnaidatioas of 
our Ileitort of tl)e jist 0etciber id the. form of no Appendix to that 

Roport. . \ A 

a.. Oil the ioUi.tthi^|iMi^ 5 ^««d»y .Haddock tuUkosscd a letter to our 
creury^ tramml^iog Reverend Uei^ Dogerly end 

other Mkvionulie, with two eacto!$i»rea,^^inplaining of certaiii ieg&t grievaoeex 
for which they de»re rothody. Mf. Haddock’s letter conVOyed to us the wish 
of Oovernment^at wo should constwr the Hfitiorial iu connexion with the aub> 
|ect of the kx of Icdia. ' ‘ 

3. We have atxoniingly d^ni^Vo, and we think that the provision’s of scciiw? 
1^, X., XL and X.IL will affortl aren^y for Uih grievances complained of,—as fur 

ot least as t»uch an object cair he property connected with the other puiposes of 
this Act. f' 

4 . We sohniit the Draft, to|{ether witi) some explanatory notes we liuve 
appended to it, to tlw consideratioji of your l^iordship i«» Council. 


Indian Law Commission, 22 May tS4t. 


A. Amo*, j 
C. U. CameroM. 
h\ MUHt. 

J). Klhit, 

H. BorradaUe. 
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At^icatkin with 
to Kidva 
Cbritliaiv. 

Lsgii. Cott*. 

8 J«ly irtf*. 
No. t^, 


Draft. Aot. 

W'liEiiEAs it is doubtful what is now the .sutjs.liititive («) law of the place (i) in brai*. Con*, 
the territories subject to the govermnent of the East India Company, without the ® 
local jurisdiction of Her Majesty'^ Supreme Courts at Calcutta, Madras, and Enclosure. 
Bombtiy; ' ‘ 

And whereas also 4 practice |ia« grown up intite Courts of the East India Com* 
pany, of administering to every’ person not being a Hindoo or Mahommedan. —in 
all cases not spcetally prov ided for,— the su|>stahiive law of the country of such 
person, or of tlie country of the aneextors of nich' (>crson, whenever such substan- 
tjvc luw' is not inconsistent with equity and good^jconscience i 

And whereas al.so it is kjwful tor aliens to hold lands in tlte said territories, 
and there is a great and inclosing number of aliens in the said territories; 

And wbcrcas also the diversity of laws, which the saiii courts of the East India 
Company, according to tbc said practice, may have to administer, is likely to 
occasion great and increasing incduvcoience and difficulty ; 

And whereas also there is in the said territories a great and increasing number 
of persons, whose legal connexion with Uieir cacp.try or «^b the country of their 
ancestors is interrupted by ids|||j||[Jhacyi x^nd it is'iiuulttfurwbctber the said prac* 
tJce is applicable to sUch 

And whermis also the -said cOditfi of the East India Company wjtl, in tfie ap> 
plication of the eaid practice, have frequently tq determine intricate questions of 
pedigree, berdfe they can decide what law they arc to administer; 

Arid wher^ also there is in the said territories a large number of Armenians, 
anrlit is Aoukftil what is the Armenian kw; . 

And vrohreas also the English suktlkuive law is llte law of (be place (h) in 
such parts of the territories subject .10 the goveroiwnl of the East India Com* 
pany as rife within tlie local jurisdiction of Her Majesty’s Siqircme (kiirts aftrre* 
said, iqhl.it is expedient iltet the law of the place in the territories subject to the 
TOveittntent of the Eatt^ India Cr^pany witliin and without such jurisdictions 
shdhid, as nearly as circumstances will {rennit, b'? the same ; 

And whereas also there is a large arid iucreasing number of Britisli subjects in 
the territories subject to the government of the East India Company, and it is 
lawAt! jRk'such British cabjccts to hold lands therein, as well without as within the 

3 <N). 303 ‘ local 
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Application with local jtiribdiction of Her Majesty’|Supreme Courts aforesaid^ and the courts of 
C hriBtLna I ndi^ Com pan y now administer English substantive law to such British 

iriB na. subjects wlienever such substantive law is not incousii^cnt with equity and good 

conscience, and it is expedient tbitt they should contlinie to do so; 

It is hereby enacted, that from and after the day of in the 

year 1841, the substantive law of the place in the terfitorie#, subject to the 
poverument of the East India Coiiipany, without the local jurisdiction of Her 
Majesty’s Supreme Courts aforesaid, shSi ^hc so much of the substantive law of 
England as is applicable to the situation of the p^ple of the said territories, and 
as is not inconsistent with any Regulation of thi^ Codes of Bengal, Madras, or 
Bombay, or with any Act passed by thiOj^imoil orllndia, or with this Act: 

II. Provided, and it is hereby euactdl!^ that nothing in this Act contained shall 
apply, so far as regards marriage, divorce, or adofk|ion, to any person professing 
in good faith any religion other than the Chr^ian religidn. 

III. Provided also, and it is hereby enacted, that nothing in this Act con¬ 
tained shall he construed to prevent any coui t fS’om deciding any case according 
to any good and lawful (c) local custom. 

IV. And whereas also it is held by Her Myifsty’s Suprdhm Courts at'"Calcutta, 
Madras, and Bombay, that (t/) no Act of Parliament, which has been passed since 
the thirteenth year of his Majesty King George the First, extends to India, unless 
there be in such Act a sptjcial provision to that effect; and it is expedient, as 
aforesaid, that the substantive law of the place in the said territories'^ within and 
withoufk tlie local jurisdiction of tlie last menlioped courts, should be, as nearly 
as circumstances will permit, the same; 

It is therefore enacted, that no Act Parliament, passed since the thirteenth 
year of King George the First, shall be held to be Extended to any place in India 
by virtue of this Act, unless there be in such Act of Parliament a special pruvi 
Sion for extending it to India. ^ 

V. And whereas no court of the East India Comj«iny is in respect of the ad- 
ininistrutiui) of English law, a Court of Law, as distinguished from a Court of 
Equity and good Conscience ; and doubts might arise in what way such courts 
ought to adjudicate the legal riglits of the persons subject to the substantive law 
of the place enaclcd by this Act; and to modify such legal rights whenever 
equity and good conscience require; (e) 

It is hereby enacted, that the said courts of llic East India Company shall 
adjudicale such legal rights, and modify the stiine, whenever equity and good 
scicncc recjuirc, in the same way in which the said coufts of the East India 
f.'onipany now adjudicate and modify the legal rights of British subjects. 

VI. And whereas it is not expedient that the distinctions, (/) known in 
Juiglish substantive law, between real property and personal property, should 
subsist in the territories subject to the government of the East India Company 
without the local jurisdiction of Her Majesty’s Suprfiiiic Courts aforesaid; 

It is hereby enacted, that all immoveable property^ituate withid the territories 
subject to the government of the East India Company, and without the local 
jurisdiction of the said Supreme Courts, and every interest in immoveable property 
so situate, shall be regulamd by tiie rules which regulate personal property accord¬ 
ing to the substantive law of England, and sShall be adjudicated upon accordingly 
in all courts witiiio the said terptories, whether estainished by royal charter or 
otherwise. ^ 

VII. Provided, and it is hereby enacted^ tbe^lflbing bereicccontained shall be 
construed to affect the distinction (^) recognised by the law of England^ as well Its 
tiy the law of other civiliscHl natiops, according to which succession to immoveable 
liroperty of a person deceased, follows the law of the place where such pro|>erty is 
situate, vvliile succession to moveable property of a l>eison deceased follows the law 
of the place of the domicile of such persoo., 

VllL And it is hereby enacted, that xin alt ta^s to be decided under this Act, 
an appeal shall lie frdm the decision nf any of the courts of the East India Com¬ 
pany to such one of the colleges of justice established by the Act of the Council of 

India, No.-- of 1841, as is situate in the sttme presidency as the court, whose 

dcciMijn \b appealed from, subject to such rules as are contained in that Act. 

IX. And it is hereby enacted, that in every suit brought in any-court of the 
East India Company, wherein the matter out of which the cau^se of action arose, 
bliali have imd place before the said day of , 1841^ the decisioo sliy 1 

be according to ilie law or le ws under which the paitios shall appbar to the enurt 

to 
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to have sopposcid ib^ia^ttres to be living, or aditording’ to equity irid good con- 
sdeno*^} f<lilowJ«| Mteb Tnvif' or laws. % 

X. And it is bto^eby enacted, ths|t nothing in ibis Act contained sbaH' apply to any 

Hindoo pr Mfdiottimedan; or tb’iWty lp*»P®*‘*y ““y Hindoo or Maihoi«q»oatHiW, 

unlc^ such Hi^oo or SAabqqinsMdan shall have renounced tlie Hindoo and Mo- 
homtledHh (t)'. \f, 

XI. ProvicQ^lm lb Hindoo V Mahoininedan shall by renouncing his 

losh any rights oi property, hr di^itvc any other person of agy rights or propeny., 

XII. And it is feeby t^lfedj tha territories subjkt to; the government 

of the East ltv[|ia CjMnpahj^widbjutJlie foold Juiiadictiou of Her Majesty’s Courts, 
aforesaid, so mucb'of' the Hindoo and m^iQ^ibedan law as ingictt forfeiture of 
property or rights updii‘any party renouncing'either of those religions, is abro« 
gated. ’ ^ 

XI1|» And it is herepyenacted, that nothing in this Act contained shall apply 
to the Court of the Recorder of Prince of (i) Wales’ Island, Singapore, and Ma¬ 
lacca (/)•' * 


No. 7. 
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Notes to thb Dbatt Act. 


(a) SvjiSTANTivE Law. 

Foh two reasons we think it ri^l to'explmo the sense in which we have uSeJ" thin 
expression. i . i' 

First, because, though the'tsxpnMision has been used in treatises of jurisprudence BPnd in 
otTiciul repoits, it has not, we believe, liin before usocl in legislation. . 

Second, because we believe the expression has been used, or at least understood, in a 
flense different from that which it is intended to bear in this AcL 

It has been used or undcrstoocL believe, as if it included the definitions of crimes ; an 
iftliere were substantive crhninHl^.law^. and aubstantivc civil law; as if the only subject 
matter of the whole corpus juris excluded by it, were the rules of pleading, evidence, and 
procedure. VVlieii the expression, is used m tbia sense, the rules of criminal pleading, 
f.videnec and procedure are considered as adjective to the penal code, or definitioiii^ of 
cnnies, the penal code itself being considered, nAt as ailjective to the civil code, but W 
Mibstantivc. 

In this Act we intend thcitenn to include only the deftnitious of rights and obligations; 
and \vc consider the definitiouH of civil injuries and the definitions of crimes as parts of 
adu'Ctive law. 

This, we think, is deafly the correct import of the expression. The doffnitiotis of civil 
injuric.s and of crimes arc evidently only necessary for preventing infractions of rights and 
obligations. 

it wc sup[K>se every member of the community to have sufficient motives, independently 
of legal proceedings, to nispcet the righta of his neighbo^ and his own obligations, there 
would be no use in defining civil injuries of crimes; that is to say, definitions of civil injuries 
and of crimes arc of no use, exccM as adjective to definitions of rights and obligations. 

Wc have also the authority of the Fourth Report of the English Commissioners of Criminal 
Law for this use of the e.xpre.ssion.. > 

** It is in the firsH place materid (they say) to advert generally to the relation which 
ho crimiuul branch fti the law bears ih th,e whole system. Evcjry system of municipal law 
consists iiecessarity of two distinct parts, which may be diBiinguisbed as substantive and 
adjective laws. The former comprcdiends the definiUon of civU rights and obligations; 
while it is the office of the latter to nr^yont the occurfdice of caftaiu grave infractions of 
such rights and obligations. And ,i||||,Q]ode of prevention, namely, the inffiction of punish* 
meat on those who <mend, in order, o^example, to deter others from oifendmg, constitutes 
the groat principle on which the taw respecting crimes and punishments is founded.'* p. 6. 

(d> Law ot the Place. 

Lex loci. The Hindoo law and the Mabonunedan law arc properly tlte laws of persons 
belonging ta the Hindoos^ Mahommedan rdiigiotis; tfaeycaiiiipt tlierelbre be considered 
as lex loci, in the sense ih which ErigJish law & the lex loci of tlie Presidcucies, although . 
they are the laws of a vast majiOri^ of the inhabitants. 

. ' ' i '''' 

. ..v*' ' 

(c) Local Costoii. 

Besides local ctistomn, there are this country customs of families and customs of sects ; 
but we believe there are no custotos of any families, other than Hindoo or Idahommcdan 
which are excepted from this Act by the general exception in section X. 

With regard to customs of sects, the case of the. Parsees is the only one wc are aware of, 
t^ofmeipilling which th^ire can doubt. But all that relates to marriage, divorce, or 

3tH>, 3*4 adoption, 
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adaption, ia excepted bv seoticm IL» and we suppose Ihere can eeaieely be anything else 
which the Parsees W(/uid not be witling to sacrifice for the sake of liaving the bmr applicable 
to them the sutne in the mofusiil as in the Presidencies. . ^ , 

Jains, Budhists and Seikhs are to be considered as Heterodox Hindoos. 

. < ^ ^.6- 'j 

(J) Wc wrote to the Judg^ of the Supreme Courts of Madias and |hmbay to as 
if this proposition is correct as to their Courts, and have mth early armiers. 

Tlie. answer of Sir Robert Comyti and Sir Edward Gambier ^ow^ .ibaf tlhc proposition is 
corj^t as rcgarda Uie Saprepie Court of Madras. By Sir Henry Roper’s ^pswex, it seems 
that the question has nevd^ drnsided at . .Erom the evidence of Ralph Rice, 

however, before the Select Cmnmittee of the House. d{ Lords, 18^10,' it app^/that the 
thirteenth year of king George the First tms .be^.c^ at Bombay also, as the epoch 
at which English law was introduced by the.estoyishpient of tlie .Mayor’s Court ^ 

We observe also in the Reports of Cases decided hy the Shudder .Hewam^ Adawlut ^ 
Bombay, vol. l, p. Sda, that a case is cited by the Advocate •'general frobi the Qouner news¬ 
paper of the dOto January IBIB, in which tlie learned Recorder of that day is made to say 
that *Hhe first charter of. justice miglit he said to be that of George 1. in 1726, creating the 
Mayor’s Court ajt each of the three rre«deiu?ies." Beihfips l||ierefore tlm allegation in the 
preamble to this seciioa may be considered sufficiftly prbv^.r ^ 


(r) Equity awd dWn sc 




The roofussil courts as regards English law am^otTdurts of law, but of equity. 

I’hoy now administer to British subjects tbe Same' system which is iimiiai^tered by 
English courts of equity. See the case of Iloo v. Peter Marquis, Reports of the Sudder 
Dewanny Aduwlut, vol. 4, p» 243. ^ 

But one very remarkable difference in tbelr ctrcumstanccs causes an equally remarkable 
cWfferepce in the mode rn which thfey ttdmirtister thatiy#^^ 'They are courts adniinislcrthg 
Rnglisb equity in a country in which there are no eouW ^Of Enpish law. This 4s a vast 
advantage. A very great portion ok' the boeiiHwa 'ot Englieh courts- of equity consists of 
attempts (not always, though generally effectual) to prevent or remedy the mischievous 
effeettf of proceedings in courts of law. Where tlicrc are no such couits this function has 
of course no existence. 7 be mofussil courts have nothing to do but to administer equity, 
following law of course, but unembarrassed by the co-exiatenco of courts ol' law, that is to 
say, to give to every suitor his legal rights When there is nothing inequitable in tlmm,— 
when there is anytlung inequitable, then his legal rights modified and (jorrccied by equity. 
Again, as evciy British subject who sues iu the numiissil is seeking equity, he is obliged, 
according to the well known rule, to do equity as the price of Obtaining it. 

*rbe eSect of this Act will not be, to introduce any new system into the mofussil courts, 
but merely to extend to all peripns who are not Hindoos or M^h^^i^tiuxlans that system 
which is already administered to British subjects. ^ 


(/) DisTiscTioN BBTWEEX Ueai. akp Pkhsonal Pkopeety, 

’riiis, in ibo mvly stages of English law, would liave been a very important change. But 
now every man may by that law disjiose of his real proj>crty by will as he pleases. And by 
Mr. Fcrgusson's Act the real estates of British subjects in the Presidencies are liable for 
debts ofaJJ kinds. Practically therefore, this change %vil] not \>e a great one. especially when 
^e take into account the circumsttuice that all the mofussil courts are courts of equity, in 
which kind of courts the distinction between realty and personalty are not looked upon with 
favour. 

We apprehend that the law of prirnogenitutt* as it now exists in End^nd has not much 
direct operation, because the greater part of landed property is either in mttlement or passes 
by lyili. It is probable, however, that the original law of primogeniture, excluding as it 
did any testamentary power, has still a considerable indirect effect through the feelings of 
landed proprietors. It probably induces them in llmr settlements and wills to make an 
eldest son, as it is commonly expressed. 

The question agitated among political economists has beqii, whether x compulsory law of 
equal partition is beneficial or oUierwise. Wc* believe it has not bden frec|ueutly urged that, 
80 long as every man is left at liberty to divide his propafty as he pleases aftc^ his death, the 
naticaial welfare requires that, in the event of hi» making no,|irovision, the principle of 
primogeniture should prevail. 

Whether, in n country where the power to 8ett{j^ and devise real property exisU, the 
feeling in favour of primogeniture, or something apprdhehhig to primogeniture, wrth its etfect 
upon wills wnd settlements, is beneficial or not,—is a qu^tion too wide to be diseuasod in 
tins note. Nor is such a discusaion necessary for the presehit purpose; because the feeling 
does hot exist with regard to the real property ofrEngih^men in India, and assui^edly 
couUI not be created in"^such circumstances by merely pemntiihg the remnant of the 
ancient Englisli law primc^eniture to continue in existence. The existence of that 
uanl, then fbiv, surely holds out no prospect of advantage, equivalent to,’that of having oiie 
simple and uniform law succuHsion for all kinds of properly 

There is one distiru tian between tuove^e and immoveable property^ WhiOh we believe is 
in practice obj^rved in the iiiofu«sil, and Ubich we think ou^t tolmVft Rie oimetipt) of law. 
We mean the distinction introduced into I^iglkh (aw by the Statute of Fmads, which maken 
.Ji wriliftg 




INDUII LAW COajMISS^NEBS. 


375 


writing and sii^atare nwseary to a conw^yance of real property. But jn^e think a provi- 
eioii to this ellect triW mbre properly form the subject of a tephmie Act IhftH ef an excep¬ 
tion to thita lotion. 


AppUealila vhti 

Chifetiina. 


(g) It caruKkt be denietl that, by the roeogniticm of thk distinction, the dtltiealeil|i»eatk^n 
of domicile will fiequently ariee fba doctrion in the mofoBail eouita, and also that ibioee 
courts win frequently have to inquire what is the law of tlie doiuicde of a deceased, peraon, 
in r^pept of succession to ntovOaWc property^ These didiculties, howeter'; eahn<^ btt re¬ 
moved without makiqg British India Aii tutception in this respect to «>ther British posteksif 
and {Hirbaps to Uie civilised world; and, eyen if we thought it advisable 
the abolition distinction, We shomd doubt whether any Lcrfslature,: except 
perial Faiiianiitit, could with perfect propriety alter a part oi^hekw which seems to have 
a near retatiou to the coeritos &ter 

When we comd to the codes of ^bstcmtive we shall eo fully into this sabiectv^isnd 
ctmskler how far we can, Consistently with a due Yes]^ct to the general practice or natioiur,' 
relieve the courtu of this comttry from the necessity of apl>lying any otlier law than thaC'of 
the place, t. 

ih) The right of HiiidoOs and Mahommcdoiia 10 have Hindoo and Mahonimedan la# 
administered to them is limited, both in the Presidencies and in the mofbsstl; but the 
limitation is not the same in the two cases. Neither is (he law administered to these two 
classes, in^cye s wheie thj^are not entiU|B to tbuhr own laws, the same (practically at least) 
in tliH Presutehclcs anilf lii the miSISifsiir^’^ ' •'>* ■ -.. 

for 

hoped that^we^mwy- tii o t W oJbtmnr claa»MU^ 
cascft in which Hindoo and Maliomniedan law are not sjg ** 


, them, as that to wbicK^liTelitiBrclass Oe 
IIITWWW'' 


not continue to bo 

o-MD 

iiCh coses. 


Jim 
sub] 

al iflfri r OT t d trprro 

same wi ft p c fi t t uel y *ier the P t esW e t ^ 


to 


ib ro a ii istosaei i ^rim i B ^ 


•fiine wi ff p e ett uet y wr me rwwwm w i ' i gBi "i i uu wi 
,iaitto.iAi>,JUoai^ ar» k Nit OT i d e d;fe^ 


other two would be out of place in it. 

u) ^ficordiM toihe vievt fiigafismtia^ 4h«e jjewoiW,*ilft. 

llinHoo and M^tihomnicdan the liindoo an ' ' ‘ 


cable to fliem respectively. 


g*tCe^ 
hpl be\ appli^ 
Sr' &v. ft hi 


|iey wuil b^cquie pro|»erly subject to the 
TH'cessarv however to provide against any loss of riuhts lu tlwin, or'WWIiy'Wthe^ 
through them, by thi&« clmnge ol law. This is done oy section XI* 

But besides llte chungc from Hindoo and Mahommedan law to the lex loci which owes its 
origin lo ihiN Act, there is a loss of rights coUseqUont upon reatiuciatiDU of the Hindoo Und 
Mnljoiiuut dan religions, by the ofieration of the two systems of law belonging respectively 
lt> those religious. It wus Jp prevent this loss of rights tj||t Section IX. iiegvluiiuii V(/ 
of iu:i2 ol' tlio Beugai CoA*. was enacted. Section Xll^f this Act will make itie law 
uniform <;n this point, throughout the territories under tlie government of the East India 
C oinpany, cxccpi vritliin the Iniiits of the local jurisdiction of Her Majesty’s Supreme Courts. 
We think it ought to be the same within those limits, but to make it so does not fell within 
the sca>pe of tins Act. 

(4) The wliole of tlie Settlements in the Straits being subject to the law which is admi- 
iiisteibd by the Recorder s Court, there is no room for the ajiplication of this Act to those 
Setllenieiits. 

(/) We at first thought of exteuding, by a general provision in this Act, all the Acts of 
the Council of India w(>u‘ii have extended the provisions of Acts of Parliament to any parts 
of India, or to any |j('i><iu>f in India. But having tbolcsii through those Acts, we lielicyo it 
will bo vMttoro ouiuma ta 4 uak a^ parate and spociaLttfOvision for that purpose. 


Minute! by tbe Honoundile A. Afnosy dated tbe 25th April 1842. 

These papers have been detained for a tong time by Lonl Auckland, in come* 
quence, I presume, of tbe extremely important and urpnt maltersfvhicb engrossed 
his attention.' it is scarcely to be expected ^at Lord Ellenborough can, for 
some months at least, find time to consider and write upon the subject. 

I incline to think that we should send the papers home directly; bdt it would 
be advisable to accompany them with «ofde general remarks of our own. Per¬ 
haps we can say tiiat^ as r^i^'ds East Indians Portuguese and others of £urpp(;aii 
origin or descent, anil {MXm))s Armenians, if they are desirous of the diange, 
we think that the suggestions of the Commission are salutary, but we entertain 
doubts as to the prudenco of the ciiange as regards other classes; and that we 
ore not to be understood as adopting the opinions of tbe Commission Us to what, 
in tbe absence of any new provision, is the, actual /er loci of the. country; and 
ooder tbe ptesent circumsUmces of tbe coullry, we thtok it mod prudent not to 
300. 3 C ’ * puhludi 
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(tublirfi the draft A(t, ci^ieciully without consuUing the Covernor-^^ 
would [irobahly not like to give an opinion on the subject Without it 

uigre at leisure than he can be expected, to do at present, 

, (signed) A^Amos^ 


Minute by the Honourable //. T, Prinsepf dated the 29th Apri^t84^. 

1 AM sorry I cannot agref to the principles on which the propositions of iHie Law 
Commission in regard to the lar loci of India are based. 

The Commissirm state it to be doubtful what is the substantive civil law td^ 
which panics not l)eing natives of Great Britain, and not Hindoo or Mussulman, 
are subject, and add tlmt a practice has grown up in the courts df the East 
India Company of administering their own law to such persons. 

Now this seems to me to be an erroneous basis on which to found any law 
upon this subject, for it is a well known add fully recoCTiged princmlc in all 
eastern countr ies, iioth CTium cvetrto >^myrna ^ |ml Cpixstantipoadf^^ 
(T?!Hl/(UI!rTlmmifc.s (i. c. submitting jineniies^ ftntt iicensfed raiidenfat of all: kinds. 


ntes _ _ 

iTnot MaliomeUan or of tlic reliirion of , pe caii^^ y, shall bring wif 


domestic tr ansactiori^^^ ow n custorns^and , 


marria(yc and rules of inheritanc e 

Our courts, msteacl ot beinj^harge able with 
ii, have onu 


jygUj 


Pt« IjiTjUbTt r4t 


silchlly 'up lo tins pomC 


a rjew^mcticc to ^rpw 

5 ^ 


l y reco|yni8ed and acted upon 


gticc to gr 


TCTlifl'Mir fuiiE, lli Bl! lis,'lifriaW app to Europeans when they^ were me^re 
licen^cl' sefIldV8"'anct traders' ffesidin g unacr sultorance m ttic ports a nd c k& 
indiaV' ■' 

Te law of England, which is mu ch less iibcpl on this po int, i ^ s based on prin> 
c^ikVfhat can never/1 cunceivey b c** ^xtended io and its origin will no t 

f^ar close mvcstigadon ; 1 caniiot consent tlTercfore tp recommend to tile TfToiuc 
ifuTlibrtftPi lh(i hab[)l 7 on of such a law as that recommended by the Law Com- 
ijission, which, beginning with a declaration that it has hitherto been doubtful what 
was the law of India in re,sped to foreigners, and that in consequence of such 
doubis an erroneous practice hud grown up, proceeds broadly to lay down that 
henceforward all foreigners, ^iatic as w^ell as European, shall in all matters of 
iiilu rituncc b(; dealt with JOTording to the law of En^^and, moclifieil only by 
the removal of the distinclious lietwoen real and personal estate. 

Hut though 1 disapprove of the basis of this law, as it is now drafted, I am 
fully vHcnsihle of the disadvantages that arise from uncertainty, and of the neces¬ 
sity of prescribing what the law and practice shall hereafter be, nuire especially 
in cases where no special law' is alleged and established as that re(’ogiiiscd by the 
family of the deceased, Allliough, tlierofore, I would not hastily abrogate the 
recognised and well understood principle which allows to foreign settlers the 
privilege of hundirjg doan thein:)ropi'iTy to their posterity .according to the law' of 
their nation and sect, I shonkr have no objection to allowing to English law 
such a preference as . sTuiurd icave it to be uie lavv' of distribution w henev er 
anotlic r spcaiil lliU^Ts n preadeiT mi d put cvideiJCc . ^ 

This will allow A'rh)C:niaiis and Christians bf the half race, and any other 
class that plea.se^ to take the benefit of English law, and so the Portuguese and 
other Enropeari foreigners, unless ifiese latter lay claim to tlieir own law' which 
assuredly they have as much right to do in respect to their estates in the interior, 
some of u Inch are very ancient, as we English have in respect to the estates 
our ancestors acquired al the same early (lenoct. 

1 olyect to the teims of sta tions X. XL and XIL of the Law Commissioners’ 
draft of law. 

In section X. it is provided that thc^ Art is not to apply to any Hindoo or 
Mahomc.dan, or to the estates and property of such, ** unless such Hindoo or 
Mahomedan shall have renounced his religion/’ implying that upon renunciation, 
his (‘State is to be administered to according to English law. 

Section XL jwuvides that no one by renouncing is to acquire or deprive otliers 
of any rights of property. 

Such a law as this would, as it seems to me, leave things in a strange confusion, 
a Hindoo, has turned Christian. wife is still {{incloo, or may be Christian 
likewise. His however, is to go by English law, and he may v^ ill it away 

to 
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to tliq j^rejui^ce 9 f hoik wijjow and brotlK^s. If he dies iat^tatti, tfie adminis- AjH^icaOJ^ 
tratibn is stin to be taken ou^ by Jthfi widow’, being a Hindoo* as heir of a Christian *9 
and British sqbject, and the family Itave thus to recbiVe a stinbga'Itfw of Chriroaiis, 

the^ are quite ignorant. 

I would leave out both these «<^tion8, if the Act be ever passed^ as imperfect 
and impossible of application, besides being calculated to do much inisehiof, by 
exciting apprehen^n that they are preparatory to an attempt to produce exteif* 
sively the status for which the Govennhenit thus deems it necessary to legislate. 

I nave nonobjection to seclipa XII. standing, provided the word abrogated** 
be changed for “shall not be enforced bv any British court."' _ 

4 Wo cannot pretend to abrogate what is matter of religious belief, and supjplUiiiki 
to have revelation for its origin. v 

I would here remark, that if whatever calls itself Hindoo or Moosultnan is to 
be left hi statu so far as concerns the law of inheritance, &c, very Utile will ho 
done ip simplify the question of substantive bfcip for the special ctiiftoins of 
Goosaines, Jains, and alt the various heterodox castes and races of India come 
within the word Hindoo^ and'tlie law of mheritance to them is not the law 
of Meno^ nor thc' MetacalMtra and.^Gyabbfiga, but iheir own .special custouui, as 

proved'Wevittence: ’ .. ''.'. .—.. 

In like manner there are many’Varietfes of Maliomedaii law, ;md. lUa JSlieeas, 

Malikees and others claim always, and have been allowed to Ixavc their estates 
descend and be administered to according to their^afieoial docirines, ^ 

Even supposing,^ thcix?fbre; the'draft of^i pro(>osed by tlie Law (j^onfnuisaiwmers 
to be made law, the admhiistBring iuwiU. have . lU viakc. jpvUlencc in 

to special customs, and be 4 n 4 be same uucertaiuty ^af to w hut Taw to»bu a{>|piu(i 
toi'UH* paaicuUiT Hkifleo and Malmmedau estateU^forc them, .as they arc now 
under the universally recognised principle of Asia, whicli respects the hiwaumd 
customs of ilie settler of whatever race be may te, and allow's the claims of 
inheritance to his esialt lo'be prei’eired and decree of distribution to be niadc 

und(.T that law. ► . ... 

Ill order to make their law, more complete, the Law Commissioners ought, as 
it strikes me, to iiave laid down in respect to Mohomcdiins, that the Soonec jaw 
of IMjoo Uumcefa and his school should be the substantive law for Maltomedans, 
unless the fact of a dift'ereiice of sect and other specific known law l>e esta¬ 
blished in respect to the deceased. # 

And so ill respect to Hindoos tlie law of Mienu, with specification of the 
tract in vAhich the Milholo varieties are to be the rule. This princi[>lo in lespcel 
to these two great classes would be quite consistent with the further provision, 
that for felraiigers the English law slionid be the rule, when Other special law of 
the deceased might not be pleaded and proved. 

We are not going to pass this law ut present, or 1 should deem it necessary to 
go more in detail into this subject. 

I cannot, however, let it be sent home to be submitted eventually to Parliament 
without some protest against the principle which has been adopteil in its prepara¬ 
tion, which takes no acci>unl lylnitever of the recognised practice of Asia in 
respeat to the estates of aliens, which I regard as a substantive law already 
established for them, and acted upon as such in all the courts oi India. 

(signed) //. 7’. Primcp, 


Minute by the Honounible A. Amoa^ daicH the Jd May and Note by 

the Honourable the President, dated yih July 1842. 

I VO not think it necessary, for the )>urpo»e of legislaliun, to come to a decision 
wliether we are satisfied with the theory of the Law Commission, that Uriti|h law 
is tlie fer loci of India, or with that of Mr. Priiiscp in favour of a cusffnn of 
Asia. We have beforevuil:a 'practice pretty clearly established, at least for tlie 
mpfussil courts, which is consonant to the alleged to Amtica. That practice 
iV^aTtended with gteat uncertainty and inconvenience, especially where a preli¬ 
minary question is doubtful, visf,, as to what the law* oi the individual must be 
deemed to be; a question not depending on domicile, but involving inquiries of 
pedigree and legitimacy, Ifesides many p||hts of law which kfe by no means 
settlor, * ' 

300. 3 ^ Jhc 
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L. n«)«n*. * the British law? Such a measure would remedy the hioonveaieQ^ which 

attend the present system; hut unless the British law be introduced inth exq^* 
tions and qualihcations, it would entail far greater evils than those which it 
would remedy. j. ■ 

Tlie Law Commission have accordingly admitted that in no ease can'the whole 
code of Enghsh law be made ajtplicable to any class of persons in ihe inofusail; 
the more complicated provisions of that <»)de most be excepted. Again, upon 
ceflsin matters which have, iu some measure, a reli^ous aspect, Such as marriage, 
the Law Commission do not propose to interfere. They think it would he iaw 
prudent also to interfere with Mahomedans and Hindoos, whether ordiodox or 
heterodox. 

Piscwsions on the subject have taken place in Council. I obllected that it Was 
tho geiihral opinion that in the cases of East Indians and descendants of For* 
tuguesc, in which so much difficulty arises as to determining what is the law of 
the individual, the proposed Act drafted by the Law Comtnissioa wouM he 
highly beneficial. With regard to Armemans die difficulty is of another kind, 
viz., assuming that the law of the individual is that of Armenian customs; what 
arc those customs ? As the Armenians appear to be desirous of being relieved 
from the uncertainties attending their own customs, I did not collect that (if their 
wishes were clearly ascertained) there would be any reluctance .on the part of the 
Council to extending the Act to this class of persons. 

Ji 6 regards all other European foreigners, 1 think there are many reasons for 
including them, and I do not see that they can complain of being subject to^^the 
same law by which they would be bound if they went to England or another 
English colony, especially after becoming domiciled. This indeed is agreeable to 
the general custom of Europe, especially as regards the transmission of immuve* 
able property. 

But there arc other classes Of |)er8ons in India, permanently or transiently 
residing there, who arc neither of European origin, nor Armenians, Mahome> 
dim, or Hindoos, even in the most extensive application of the two latter appella¬ 
tions. 1 do not suppose that we should be desirous of interfering with the 
usages of tlie Parsees, unless at their own desire ; but, independently of thU sect, 

I doubt whether it would be expedient to make further exceptions. However, 
as much difference of opinion prevails on this subject, 1 think the. consideration 
of these coses may well be postponed so as not to impede the attainment of great 
benefits by extensive classes of the community, who in various cases do not 
know what law tliey are subject to, and in otiicrs, or sometimes the same, are 
said to be governed by lows, the provisions of wUch no one con define with 
accuracy. 

There is, no doubt, much difficulty and delicacy in the question, where Hindoos ^ 
or Mahomedans turn Christians; but I think the principle ought to be that tliey 
may become subject to British law, but that this shall not prejudice any vested 
rights in other Hindoos or Mahomedans. 

(signed) A. Mm. 


Appheotios with 
Tvtpect to.Naiiva 


' The inconveniences of the existing practice being nmnilest, it;^biMioipes> 
Imw rif <'nn«id<>rAliinn tinw Ihv tt ia evnf^ient to remedv them tor the tntmJ 


4 . 

Note by the Honourable the President in Council. 

Tiieue is so much difficulty and delicacy in this question, and it bears upon the 
interests of so many classes of persons, that it would be dangerous, 1 think, to 
legislate until opinions are less divided on the subject In the meantime, it 
might he as well to ascertain the sentiments of the Governor-general, and to 
solicit the opinions of the subordinate governments, none of whmn have yet beim 
afforded the opportunity of taking a part in the discussion. 

7 July 184a. j (signed) fV.JV.&rd. 


■w 
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Esq^tOfi^ Gowerotufttt.of India, to 

7 the Chirf Secretaries to the Goveriwnertu of FoubSt. Geoii^ i 57 )f Ch/i«ii»ni. 

■’ BomtttY (No. 158), and St^retefy to U»e Govemtuent of tHeL;Ndrfh-Wost Pro- . . "\. '■’ 

^^iiKes 59)- [ ' : / '• - 

NOi ~ ji f' 


Sir, 




13 


In a letter, No.from thw depart(!p^t, dat^ the 3 TstMi(y 1841, Legi*. Depart ; ^ 

copies of allepoiii O^fbe. XAW Coimnissioners, elated 31st Madras. I>onibay.,N.W.PM>v 
October 1840, on die sabsttUlUve laiw tq which all persooe in the 64 65 

liiofus«l, not subject to Hindoo or Mahomodan.civil law,'should be, W ** 

subject, were forwarded for suhinissibn to the . . 1 at® now desired 

to state for the information of , that as the sabject discussed In thal 

Keport relates to; a matter of general imp(H;taflce, the IJonoorable t^ President 
in Council is dewrods of receivit^ the opinion of af weilas, 

through the goTemment,' tlie opinions of the judged of the 'Sudder Court,' nod of 
oiiicors of judgment and experience in the Presidency of 

2. The Law Commissioners, i^eoidily to the request of the Supreme Govern¬ 
ment, prepared and submitted a^draft Act upon the princinle of their first four 
recommendations; copies of that Act accompany this communication for 

similar opinions. 


.M. 

»5 


B. N.W.P 

13 13 


I have, &c. 


Fort William, 8 July 1S42. 


(signed) 


■*: 


Holliday, 

«Ofiiciating Seciretary to the 
Government of India. 


(No. 57-) 

From F, J. HaUiday, Esq. Officiating Secretary to the Government of India, 
to F. J. Hailidqy, Esq. Secretary to Ute Government of Bengal. 

Sir, 

On the 28lh May 1841,12 copies of a Report of the Law Commissioners, dated 
3i8t October 1840, on the substantive law to which all persons in the mofussil, 
not subject to Hindoo or Mahomedan civil law, should be subject, were forwarded 
to you. 1 am now desired to state, for the information of the Honourable the 
Deputy-governor of Bengal, that as the subject discussed in that Keport relates to 
a matter ^f general importance, th||,Hunourable the President in Council is desirous 
of receiving the opinion of his Honor, as well as, through him, the opinions of the 
judges of the Sudder Court, and of officers of judgment and experience in the 
Presidency of Bengal. 

2. 'The Law Commissioners, agreeably to the request of the Supreme Govern¬ 
ment, prepared and submitted a draft Act upon the principle of their first four 
recommendations; 12 copies of that Act accompany this communication for 
similar opinions. < 

4 have, &c. 


Fort William, 8 July 1842. 


(signed) F. J, HaiUday, 
Officiating Secretary to the Government of India. 


L(‘giA. Com. 
8 July 1841. 
No. 33 . 


Lcgii. Depart. 
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No. 8. 

Sole in Execution 
of DecrceH oi Civil 
CourlB. 

Lc'giH. Cons. 

20 Morcti 1841. 
No.i. 


Judicial Dep. 
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SPECIAL EBPORTS OF 


No. 8. — 

SALE IN EXECUTION OF DECREES OF CIVIL COURTS. 


(No. 1154.) 

From F. J. Uallidayy Esq. Secretary to the Government of Bengal, to 

F* Jm llalliday. Esq. Junior Secretary to the Government of India, Judicial 
Department. 

Sir, 

1 AM directed by the Right honourable the Governor of Bengal to forward for 
submission to the Supreme Government, an 1 t>riginal letter from the register of the 
Sudder Dewanny Adawlut, No. 3.579, of 20th December 1839, and one from the 
secretary to the Sudder Board of Revenue, No. ,52, of the 4th of February lost, 
on the subject of the draft Act forwarded with Mr. J. P. Grant’s letter, No. 465, 
of 11th November 1839, modifying section 2, Regulation XLV. 1793 , hy 
doing away with the necessity of the furnishing, by courts of justice to com- 
nihuiioner.s of revenue, of translations of decrees for the sale of land.s in execution 
of awards of court. 

2. At the same time, as connected with**the same subject, his Lordship has 
dinicted me to transmit to you a letter from the register of the Sudder Dewanny 
AdawJiit, No. 1877, of the instant, explaining a difference of opinion between 
ihe Sudder ( Courts of (Calcutta and Allahabad, regarding tlio ro.speciivc powers of 
judicial and revenue authorities over sales effected by collectors for realisation of 
decrees of tiic courts. 

3. It was stated in Mr. Grant’s letter referred to, in the first paragraph, that 
the lionourable the President in Council was not jirepared to pass the law re- 
eonimended by the Sudder Court, by a part of the Sudder lioard, and by the 
Bengal (lovcniment, for transferring to the judicial from the revenue authorities 
the duly of selling lands hi execution of judicial decrees. And it was intimated 
by his lloTior in Council, that nothing fui tlicr was needed to remove the practical 
inconvenitaures whicli had given rise to the proposition, (lut to pass a law for 
doing avvu^ with the necessity of tin.' courts furnishing to commissioners of revenue 
translations of such of their decrees as direct liuuls to be .sold. 

4. f lie letter of the Sudder Board, and the lafest letter from the Sudder Court, 
will satisfy his Lordship in C'ouncil that the furnishing of translations was not the 
only practical inconvenience rcqiiiriug remedy, and a reference to the former 
correspondence on the subject now re.submitted, will show that the discussions 
really arose out of the \’eiy circumstances now apiin brought forward by the 
(’ourt and Board; viz. ist, the [lovver over sales for decrees of court disputed 
between the revenue and judicial authorities: and ‘2d, the doubt as to the meaning 
of the expression suirdl portions of lukheraj land,’* used in section 3, Regu¬ 
lation \ ll, 1823, to lix the limit beyond which judges may not use other agency 
than that of ijie collectors to elfecl sales of land in execution of their decrees. 

.> But a re-cunsidt‘ration of the puitiis of former discussion, rendered necessary 
by these later letters from the C'ourt and the Board, has induced his Lordship to 
wisli that the present opportunity should be taken, since a part of th# subject 
must, in cuns('(|uenct? of these letters, again come before the Sitpreine Govern¬ 
ment, of rcMibmitting to the, notice <^'f the Governor-general in Council the 
i ntiic piojio-^ilion of the Bengal Government, to which in November last the 
Supj< UK’ (iowMiimcnt Ije^itiited to accede, but which his Lordship is yet disposed 
t(' iliihk mu), vi\ re-examination, be found not unaorthy of adoption.*^ 

b. iho pioposnion is shortly this: That collectors siioulcl no longer be the 
agents ikf fiuine^ for the sales of lands in execution of decrees, but that the 
judges sliould cause Micb sales to be effected by their own subordinates. 

7. 'Ihcre is obviously no peculiar fitness in a collect^)! for tliis kind of agency ; 
la; is n<'t sulvjulinate to the^jutlge, and not always at the same place with that 

functionary; 
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fulittioiiairy ; k tutordiaate to aootber futtbtiopiiryi tiie comtiiissioner of 
tereme ; finely as a fapt*ei8eaiativo of the pecuniary interests of Government, he 
may sonietirDes be indisfiosed, occasionally even to conduct, as agent for 
the judge, portion of the money concerns of individuals. 

8« Tile reasons which induced tiie legislature in 1793 to place this agency in 
the hands of the collectors were peculiar. It was then die practice to sell distinct 
portions 6f estates to realise awards of court; each sale included a butwafrah^ 
and affected the assessment and the i^ermaoency of the government jumma. It 
was indispensable, therefore, to give the chief <;^rge of such operations into the 
hands of the collectorfl; and this necessity was expressly assigned by the pi*eainhle 
to Regulation XLV. 1793, in the following words : In cases in which portl^ 
of estates may W ordered to be sold in satisfiiction of decrees of the courts of 
judicature, it is neoessyary for the security of the public revenue dial the jumma to^ 
be charged on die tands directed to he disposed of, should be adjusted 'agreeably 
to the principles "prescribed in section to, llegutation I. 1793. The iWrd of 
Revenue and thg collectors being in possession of t^e accounts and inforumiton 
necessary for tbe adjustm^^nt of the jumma, and as the superintending the details 
of the attachmeut ^nd sale of lands would necessarily occupy much of the time of 
the courts, and often occasion a deiaf in the enforcement of the decree, and it 
lieing necessary that Government should have the means , of eoinpelling the pro¬ 
prietors to furnish the requisite accounts and information for enabling the public 
officers to apportion the jumma, and that the courts by which tlie decrees may 
Imve been passed, or to which the enforcing of them may be comnutted, sh'^uUI 
be vested with a power of countermanding or postponing sale, i» the event of 
the amount of the decree being discharged previoTO to the sale being made, or for 
other cause that may appear to them sufficient, the following rules have been 
accordingly enacted.” » 

9. Further, it was a provision of the law above (|Uoted, that unless otherwise 
stipulated, all arrears of revenue other than tliose of the year in which the safe was 
lieid, should be paid to Government from the proceeds of sale. In practice, the 
stipulation was never made; and it was, therefore, for tliis second 
necessary tlait the sales should be held by collectors, in order to ensure‘IR b 
realising by Government of all aiTcars of revenue out of the proceeds of each 
tniusactiun. 

10. Of these two special reasons for the use of an agency not otlierwise fitted 
f(ir the purpose, one no longer^xiots. It is never now tlie practice to sell distinct 
portions of land in renlisation^f awards of court; but to sell ** the right, title, 
and interest of the debtor” (whatever that may be) in the csuite named in the 
advertisement. This kind of sale causes no butwarrah, or new allotment of 
jumma, and has no effect whatever upon the interest of Government in the assess- 
nicnt of the land revenue; so far then as concerns the reasons assigned by the 
preamble to Regulation XLV. 1793, there is no longer any necessity for the 
agency of tlie collector. 

11. 'I'he other special reason still exists^ the collector is still in the habit of 
<Jcducting from the purchase-money tlie amount ol’ arrears of revenue due from 
the estate to Government. 

12. Upon this unnecessary, if not mischievouH practice, bis Lordship's opinion 
was thus expressed to the Sudder Board, in a letter dated 13th June 1H37 : 

‘‘As his Lordship sees insuperable objeciions to tlie principle of such a plan, 
he need not examine in detail the mode in which it i« proposed to carry it into 
execution; for be cannot perceive that sales, by a judge (whether rne^liatdy or 
immediately) in execution of his awards, have any necessary connexion with 
either the revenue or the revenue audiorttics. I'he sale of property under 
judicial decrees seems to be (wiiii certain exceptions, which will he nutic(;d in the 
sequel), as far as the revenue authorities are concerned, a iriere private lr«n‘^aciion, 
and the Governor is not aware that there is any argument, sound in reason or 
equity, justifying interference hi this case, which would not be equally valid in 
regard to all tiunsfers. The real end of all the forms and safeguards alleged to 
be necessary is, his Lordship apprehends, to enable the collector to appropriate a 
porbon, or the whole, of tlwj purchase-money to the iiipiidation of the Govern¬ 
ment revenue, if any be due; and this proceeding appears to be not only incon¬ 
sistent with justice, but unnecefssary for the object couiemplated. 

When A sues B in civil court to recover ^pbsession of an estate, and 
obtains a decree, and with it the properly, the retenue authorities are uririer iio 

JOQi a 3^4 apprelitU'jion 
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Sftlein Exerttiton flpjwrebenRion in rpgard to the Gowrnineqt revenue, tnow. ih^ 

of &iefefee* i»f Civil for the revcfiUt? if* the estate itself, and that all parties afe well aware et ihe lie» r 
^oum. ^1^^, piopmy has changed hands in the same way as if it had beea sold by 

auction under an award of court. Strictly speaking, the ca^s .fu*e tlie .e^n^. In 
the one cu8(^ the civil court transfers J 3 s estate to J ; in die other, die ^tate is 
in point of fact transferred to Ay and immediately Stjid by him to C for ibe dis¬ 
charge of the debt ot' B. The transaction is not altered because A, ipatead pf 
selling the estate himself, in order to liquidate his debt, procures it to be sold 
Uirough the medium of the.judge. There is no reason, therefore, why any 
distinction shouhl he made between the two cases. The sale coosequeal on an 
award of court should be looked upon as a private transaction; because M would 
not sell his estate to pay his debt to the judge inrerposes, andli^ells it for him. 
But if B had Inmself ^old his estate and paid J, the collector would have.had vp 
reason to interfere. His J^rdsiup dues not «ee wliy the collector should interfere 
because the meclimn of sale is altered. i . 

“ If then a sale c»f this description be precisely the same a$ a private sale, and 
the duty of conducting it be entrusted to the judge, he wjH aiwaya inqoiref as he 
now does, whether the debtor is in possession of the property aeclared by the 
creditor to belong to him ^ having received troni the collector such information as 
his registers supply, the judge will proceed to sell ‘ the rights and interests* of the 
debtor in the properly described. As soon us the sale is complete, he will inform 
the collector of ilic change of names, so as lo enable tliat oflScer to register the 
name of the purchaser in the place of that of the debtor. If the debtor's name 
bud not been previously registered, there wdll be no need lo register that of the 
purchaser. 

15. “As to the purchase money, the judge will of course pay over to the 
holder of the decree the amount of his award, and will either return the residue 
to the debtor, or dispose of it as to him may ai^peur Just and proper, 

“ Arrangements might easily be made for notifying to the assemblage at tlic 
time of sale both the prirjciplc‘ that tl)e purchaser of a Klialsa estate enters at once 

S n all liabilities ol the seller, in relation to Government, and with respect to 
particular mchal, and the fact of the precise amount of balance due from the 
w hole estate, leaving purchasers to ascertain shares; but when once the principle 
was understood, both precautions might be omitted, as intending purchasers 
would satisiy themselves upon the latter score, as a mattei' of course, exactly as 
with regard to any other circumstances affecting the value of the property, and 
would regulate their bids accordingly. ^ 

“ "I’his plan, under which the sales of an estate for balances of revenue, and the 
sales of the riglits and interests of individuals in an estate in execution of a de^^ee 
of court, would bv? kept, as they ought to be, entirely distinct, appears to bis Lord¬ 
ship to be infinitely [)referablc to tlj(? practice which is understood frequently to 
obtain, and whicii is fraught with injustice, of applying the proceeds of a sale 
of the latter descripti<'n to the liquidation, in the lirsl instance, of the revenue 
due from the nichal sold, 4 ind of handing over the balance only to the holder of the 
decree. 

“By this course, in every case but the very rare one when the individual against 
whom execution has issued is liie sole proprietor of the estate sold, great injustice 
is done to t>oth parties. The balance due from the whole estate is made to full upon 
one coparcener, and where the difference is not sufficient to satisfy Uie demand of 
the decree holder, he is driven to a further process for the recovery of the re¬ 
mainder of his debt, or loses it aliugc iher. Under the system proposed by hU Lord- 
ship, of putting up the rights and interests of the debtor burthened with liU share 
of the nnlitjuidated public demand, the creditor may expect to get exactly wbat 
the pro[)erty of liis debtor, subject to that prior lien, is worth. By the other 
plan, lie only receives the difference between that value and the lien of Govern-^ 
ment on the whole estate. 

“ 1 he law certainly w'arrants the proceeding objected to, because each sharer 
in a joint niidividcd estate is strictly answerable for the whole balance ; and the 
necesiMiy of the case, coupled with the consideration thai any cojvarcener may at 
any time apply for a butw acra, justifies the rule. But there can be no good reason 
for acting upon it, to a breach of equity, when by a sale of rij^ts 'and interests, 
subject to the Govcrnmentdeuiand, the ^fety of the public MiVenue might b6 
al^untiantly secured." 'll 

13. ‘It would scciu tlien liiat there is but one appaitpl reason for the employ. 

t. ment 
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tBkn^i>{ and tbit thi« one itason U a bad mie» SaHtla Bietffda# 

petty ^xalbf^/awi:^ for abaodoaing^^ <jf©Kcfa«sof€lW>: 

14* It may be taid> that tlie chief inconvenience of the jiment aystem ia kt the ' 

appitupriaiion by gthreiiiment td" tte proceeds of sale in payment of its own reve^ .r- r— 

nue, and that this might be prohibited, and sale proceeds invariably remitted 
intact of the civil cottr^ yritbojtt doine aaray with the agency of the eolYectors. 

l5/Undod1>tiH)iy;1iis be done, and the chaw^ 

would be productive df!g^. But if mpcli be done and nothing be left to tha 
collector the there aj^ncyt there are several reasons for bnliei^iig that tha ' 
measiire shbbid be completed by removing from (^Hectors tlie agency aiso« It ' 
would seem more convenient to the jtidicial functionaries to cause execution of 
their decrees by Ih agency wholly sutordinate and responsible to themselves, and 
acting tinder iheif own eyes, than by an officer very little if at all responsible to 
them, and adting often at a distance, under a system of checks belonging to 
another branch of the public service, and little known to the judicial officers. It 
would seem unnecessary to take up the time of a collector with a business rendered 
merely mechanltAi, and therefore it may be supposed distasteful tb him ond per¬ 
haps in some degree unbecoming his position ; and lastly, it will be always difficult^ 
for the people, perhaps even for the collectors themselves, to distinguish accurately 
l^eiween the powers and functions wMth which they are invested when selling 
lands for arrears of revenue and those which appertain to them as seUors of 
land by order of zillah judges; yet it is highly important both for buyers and 
sellers, that this distinction, which would carry with it weiglity cousequenv.es, 
should be properly understood. ^ 

16. It appears clear, therefore, to the governor bf Bengal that the right of ap¬ 
propriating purchase-money to payment of revenue being, for the reasons already 
given, removed from the hands of the collector, the agency should pror>erly cense, 
and that the judicial functionaries should be allowTd to eflect sales through the 
medium of their own subordinates. A sudder amecn, acting under a judges 
order, niight, his Lordshijj thinks, conduct such sales with perfect propriety under 
simple rules to be laid down by the Sudder (lourl, and subject to the immcdi4i||l0 
control of the zillah judge, and if (which does not seem to he the case) the judge® 
have less facility than necessary in obtaining proper information from collectors, 
the remedy can at once be supplied by tlie executive government. 

17. All that seems neeWary of a legislative nature to efl’ect the alteration de¬ 
sired is in the dralt* last submitted by the Sudder Court, of which a co[>y is Vor « str letter fiom 
facility of reference appended to this despatch ; and it w ill he observed that this tin? r Sud- 
draft provides effectually for the diffi(;ulties upon which the Sudder Courts of Cal- di-r Oj wnnny 
cutta and Allahabad are now understood to be at variance us well as for all the 0,4,0)) 

points alluded to as yet unsettled, in the letter of the Sudder Board of Revenue 183^. 
of 4th February last. 

18. The power of making judicial sales would betaken from the revenue de¬ 
partment, where it ought not to be, and given to the judicial, where it oog^t to be ; 
and the right of interfering with the purchase-money would be taken aw ay from 
government; such sales would become in practice w Imt they arc in theory, mere 
private transactioias, enforced by tfie civil courts; and all the petty details would 
he arranged by the Sudder Court according to experience, and would always lie 
under the check of the controlling executive government. 

I have, &c. 

Fort William, (signed) F. J. Halliday^ 

30 Juji% 1840. Sec> to the Gov^ of Bengal. 


Copy of Draft Act appended to the Sudder Court’s Letter, No. 1914, of the 

lyth July'iSsg. 

Be it enacted, that from the such parts of Regulation XLV. of 1793 » 

‘ Hegulation X)t. 1795, Regulation XXVI. of 1803, and Vll. of 1825, 

Bengal Code, and of any other Regulation or Act in force as relate to the sate by 
collectors of lauded property of any description in satisfaction of decrees of the 
courts of civil judicature, or in execulio#<)f any other jMdical procf;ss, be repealed. 

II. Be it enacted, that liiC* courts of civil judicature within the territories sub¬ 
ject to the preddcDcy of Port William in Bengal, shall be empowered* to sell or 10 
5100 . % D 
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Legis. Cons. 

09 March 1841. 
No. 3 . 
Encloiurc. 

Suddcr Dcwanny 
Adawlut. 
Present; n.H. Rat¬ 
tray, C.R.Barwdl, 
W.Broddon, Esqrs. 
Judgea, and N.J. 
llalhed, Ki»q. OOi- 
ciating Judge. 
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cause to be sold lands of every description, in execafibh'ef 'aajr dfScl^ii; or jadi^l 
process, in virtue of whicb such sales may be antboriited by tbe Ri^^latioas tn* 
Acts now in force or wbich'may hereafter be enacted. ' **' 

(sailed) ; X 

Judicial Department, 30 June 1840. 

(A true copy.) 

(signed) F.J.B 6 

Seer .to tlfo Goy* of Ben^, 

(No. 629.)' 

From J. F. M. Meut^ Eaq. Register# Fort Wiitiam, to R. D* MangUi^ 
Secretary to the Goverameiit of Bengal. 

Sir, 

I AM (lirectei by the court to forward to you the accampanyiqg copies of cor- 
re8[)ondencc, as per margin*, and to request that you will lay the saiAe before the 
Right honourable the Governor of Bengal, 

2. 'J’he court concur in the opinion expressed by the Court of Suddef Dewanny 
Adawlut for the Agra presidency, in the concluding paragraph of their registers 
letter, and beg to suggest that an Act be passed, defining the extent to which it 
is intended that the term small portions of land held exempt from the public 
assessment,” in the provisions of Kegulatiun VII. 1825, shall be applicable. 

I am, &c. 

Fort William, (signed) J. F* M, Reid, 

18 March 1836. Register. 


Abstract, 

Par. 1. Submitting correspondence noted in the margin. 

Par. 2. Concurring in the opinion of the Agra court, and suggesting that an 
Act be passed defining the extent to which tlie term, “ small portion of land licld 
exempt from the public assessment ” shall be applicable. 


Court’s reply of 
38 ih Nov. wiffi- 
cient in decLiring 
the right of u ryot 
in his Jote junmiu 
liable to sale in 
Antisfaction of a 
decree; 

but incomplete in 
regard to the want 
of explanation 
whether the duty 
should he per¬ 
formed by judge or 
collector. 
PrcdecrsRorj con¬ 
ceive that they were 
authorised to rm- 
pow'er tht'ir ollieers 
to s(dl ns ioUowb : 
rriiu'ipii] Sudder 
AiiH’eu: 

S5 hiM gnhs lakliL- 
raj. 

f>0 iuii\ra*e, 

Judder Amcon; 
10 beegalis lukhn- 
raj. 

55 juniiioe. 

5 borpahs lukhe- 
r»j. 

10 jumaee. 


(Copies.—No. I.) ' ^ 

From JE. •/. Harington, Esq. Ofliciating Judge, Hooghly, to J, F. M, Reid, Esq. 

Register to the Court of Sudder Dewanny Adawlut, Fort William. 

Sir, 't; 

I HAVE the honour to state that the reply contained in your letter of the 281)1 
November last is sufficient, inasmuch as it aetjuaints me that the court has ruled 
that the riglit and interest of a lyot in his jote jumma may be sold in satisfaction 
of a decree, but is incomplete in the omi8.sion of information whether the sale can 
be legally conducted by the judge and his officers, or that the duty must on all 
occasions be performed by tlie collector, without reference to the extent of the 
tenure liable to sale. 

2. The construction placed upon the regulations by my predeccsa^i (Winced 
by their proceedings, which accompanied my former letter, has authorised them 
to direct and empower the officers of their court to sell lakheraj and jumaee lands 
jLo a certain regulated extent; and the practice ivbich I found to be established andj 
observed on assuming charge of this office, consisted in the sale of lakheraj lAnd 
to the extent of 25 beegahs, and of jumaee lands to t|ie extent of 56 beegahs hy 
the principal sudder ameen, in execution of the decrees of his own courts without 

^ direct 


^ Letter from Oflittsting Judge of Hoogbly, dated 6th January 1835, N<Ki 1. 

„ to ditto, dated 33d January 1835, 3 ^ 3 * 

„ from ditto, dated 3oih December 384 and its Enclosures. 

„ to the Register of the Court of SuiWr Dewanny Adawlut for ibe Agra presidency, 
dated 2fld January 1836, No. i8a. ’ 

„ from ditto, dated I2tl1 ultiRio, No. 1C8. 
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<i^i|^,j'tiEei!^)|i^^ Tjbe »u 4 der aiB)^ were simUerljt eniipowere^ in 

1eg(i^ 49 jl^jWe 44 ^ of juoiaee 

Imds to tiw eiUeDt itf 35 liM;cf^;: t^w toooi^s to *^^>0 %e^i^ 

lHl(b^j^lto4l ItodlO hfMftoi jpf wKl the wieir tiwi limUar authority 

to awpttae'cf lakl^j laii^ to tm Extent of.jio beegtoi^ I*’ ^ 

extent of 35 b«^h>, .tn rea^UMtioa of «uius of money adjudged bv tiii* tourt. 
'Ad imtaoce hat oc^j^ted (tf jumgogviitod* to;toe extent of 102 beegau being ftold 
by theoaxir, yodwrm.. o^et ^ jodg^i. in satisfaction of a decree iiv i02 
rup^i 2ad m .istK^w Oaie lakhetWj iano to the extent of 94 beegahs wjts 
dntOir^ dbpbtod dC utder the same circumstaoces, for 3,401 rupees. 

3. I have the honour to solicit toe instruetioa of tbc court with regard to the 
continuance or discontinuance of toe above procedure and general pracucC. 

^ I have, dec. 

^^ilhkh HO^Uy, ^ * (signet^ E. J. Harm^m, 

6 January 1835. ' Offidating Judge. 

(Nm 313.) 

from J. F. M, FUid, £sq. Register, Fort William, to toe Officuting Judge of 

Zillah Uooghly. 

Sir, 

.1 AM directed by the court to acknowledge jtlie receipt of your letter of tbc 6tb 
instant, No. 1, ana in reply to observe, that clause 2, section 2, Regulation VU. of 
1825 defines the property which may lx brought to sale by nazirs (independent of 
toe collector), and to request that you will strictly conform to toat rule, and direct 
toe courts subordinate to you to do so likewise. 

1 am, Ac 

Fort William, (signed) J. F. M, Rad, 

23 January 1835. ^K^istcr. 


, ,Kasir: ■■ j,. 
te^kscgtM'tujw* 

«j. 1 

*5 jumaS#*. . 

Instances of Mile by 
KiiSir under order 
of judge: 

too b^ahs jumoce 
land for los ruiiees; 
94 beegahs l^bo- 
fw 3401 rupees. 
Couit^i ordoft re- 
quested. 


Sudder Dewanoy 
Adswlut. 

Predent: R.H. Rat¬ 
tray^ H. Shalco^ 
spear, W. Braddon* 
and J, C, Robert¬ 
son, Esqrs. Judges. 
Directing strict 
adliiTcDcc to the 
rule laid down in 
Sect, a, Reg. VIL 
of 1895. 


(No. 284.) 

From E. J. liarington. Esq. Officiating Judge, Zillah Hooghly, to J. F, M. 

Reid, Esq. Register to the Court of Sudtier Dewanny Adawlut, Fort William. 

Sir, 

^HE execution of a decree requiring recourse to the sale of 32 beegahs of laud, 
comprised in two separate portions, consisting of 21 and 11 beegahs, 1 addressed 
the commissioner on the subject. His opinion and construction of toe Regulations 
are embodied in ibe enclosed copy of a letter which^l Imvc the honour to trans¬ 
mit to you, in order that they may be considered by the Court of Sudder Dewanny 
Adawlut, and that instructions may be addressed to me on tJie subject. 

The orders of the Sudder Court, dated 23d January last, in reply to my letter 
of the fith of that month, relative .to the procedure of the courts of litis district 
geneiwlly, in regard to the sale of landed property in execution of decrees, had 
unprased me with the belief, by which my conduct has since been regulated, Uiat 
in toeir opinion, Regulation Vll. of 1825 did not uphold the practice formerly 
observed in this district, of seliiD& through the agency of judicial officers, the 
ex.tenp> of land which were specited in my letter, and toat the intervention of 
toe revenue, authorities, by whom sales of landed property can be conducted io 
toe most public and sattsiaciory manner, with reference to the protection of ail 
interasts concerned, would he indispensable on every occasion when the dispos^ 
Ih' of an extent of land exceeding five or ten beegahs, on which houses, orchards, 
,&c. mi^t be situated, whether subject to^or exempt from the payment of revenue, 
. or apy portion of land equally limited, being exempt from revenue, should become 
. ^e^ary m execution of decrees of court. 

1 have, Ac. 

Zillah Hooghly, (signed) E. J. Haringtoa, 

30 December 1835. Officwtii^ Judge. 


300. 
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(No. 1418.) 

From E. M. Gordon, Esq.^C^dating Commrasioner of Kevenq^ fioogbly, to 
E. J. Haring^, Esq. Officiating Judge of Hoogly. 

.if -■ V" 

With reforepce to your letter of yesterday’s date^ No. 378,)iRid the eapf of the 
corrcs^ndeoce that accompanied it, 1 beg to remark.aa.foliows •■■■' 

3. The instructions communicated to you in tife letter from the' reg^ter of the 
Sudder Dewanny Adawlut, to your address, No, 313, dated the of January,' 
do not define the precise amount of land whiefa H is competent for the 
civil courts, in execution of decrees, to sell, without the intervention of (be revenue, 
authorities ; neither is that amount fixed by the clause in the Rego|Mion, to whi^ 
in the above instructions, you are referred ( at the same time it is held by tlm 
Board of Kevenue, that parcels of land less than 100 beegabs are to be regarded 
as “ small portions,” and no claim is made by government 10 a portion of lackheraj 
land (however defective may be the proprietor’s title), vvhich does not amount to 
100 beegalis. The only object, as I conceive, why sales of land in execution of 
decrees passed by the civil courts, are made by the collectors is, that the govern¬ 
ment’s interest in the lands may not be neglected. As goverament does not pro-i' 
fess to have any claim upon lakheraj lands less than 100 beegabs in extent, there 
docs not scetn to t>c any good reason for requiring, in the case to which this corre¬ 
spondence relates, that the laud shall be sold by the collector. If, however, you 
think it would be proper to refer the matter for the opinion of the Sudder 
Uewanny Aduwlut, 1 see no objection to the following of such a course. 


Commissioner's Office, 
14th Division at Hooghi)', 
29 Decepber 1835. 


1 have, &c. 

(signed) E. M. Gordon, 
Officiating Commissioner of Revemie. 


(A true copy.) 

(signed) 


SitddtT Df’waniiy 
Adawlur. 

Present: R.Vl. Kftt- 
tray, W. Hniddon, 
C.H. Harwell,Esqs. 
.ludges, and N. . 1 , 
Kulhod, Ksq. Offi¬ 
ciating Judge. 

Format ding rovres- 
pondeutT with the 
Judge of U«)oghly 
relative to tJie 
qiiiintity of land 
which civil couiU 
may cnuBC to hv 
sold in satisfaction 

of dccrei'h, 

ad. Dissenting 
Iroiii till* opinion oT 
the Hoard of Reve- 
niie» and pronostng 
to instriirt the civil 
judges to call on tbo 
revenue iiuthoiities 
to bell certain lands 
i'or satisfying 
decrerit. 


E. J. Harhtgtoriy 
Officiating Judge. 


(No. 182 .) 


From J. F, M, llcidy Esq. Register, Fort William, to the Register of the Sadder 
Dewanny Adawlut, Agra Presidency. 

Sir, ^ 

1 AM directed by the court to request that you will lay before the court of 
Sudder Dewanny Adawlut for the Agra presidency, the accompanying copies of 
correspondence as per margin^, with the judge of Hoogbly, relative to the quantity 
of rent-free land which it is competent to the civil courts to cause to be sola 
through their nazirs, in satisfaction of decrees under the provisions of Regula¬ 
tion VII. of 1825. 

2, The court cannot concur in the opinion of the. Board of Revenue, cited by 
the ofiiciaUng commissioner of tlie 14th Division, in his letter of the 2^tb ult that 
parcels of land less than 100 heegahs are to be registered as small portions’’ of 
lukheraj land, which may be sold under the pnjvisions of clause 2, sec^n 2 f 
Regulation VII. iSi^) ; and propose, with the concurrence the Agni Court, to 
instruct the civil judge.s to call on the revenue authorities to .sell all .portions of 
rent-free land exceeding 10 beegahs, the sale of which may be necessary for 
satisfying decrees of court. 

I am, &c. 


Fort William, 
22 January 1836. 


(signed; J. F. AT 

'Rcgbter; 


* Lettur from Ofljckating Jutlge of Hooghly, dated the€th January 1835, No. 1. 

Letter to - . ,iitio - - dated 23d January 1835, No. 319. » 

Letter fjoin - - dmo - - dated 30tL December 1835, No. 284|> and its Enclo- 

® sure, 

rnj. 

10 juniaee. 







(No, 168.) 


From A Jffari$i!g^ £sg,^fficialiiig R^gister^ Attahabaii^/to X 4 /. 

\o t|if ^ad^ieir Df^wM Adawljit^ FpjfI WiUiam* 

Sir, '.\ ■ 

1 AM diredecl by tbe court to ackoowledge the receipt of your letter^ l!SKo^ 

Hvk(^ dliledybe am to the queuli^ cf WrtJt^flree 

bod which the oi«^ toom under the provimtms of 't$ 

Regulaiioti VIL of i8d5* to sell through their imeirs» in satisfectkm of decrahs of 
couri^ witiiout reference to the lovenue autboth^^ 

^ 2d;; In i^ly« Hthe courl: direct me to obaerv^ that iu the absence of an^ speOrfic 
declaration in enactment itself as to whht is lb be considered as comtitUtinj^ a 
“small poitioK:of land, coming within the provisions of si^on 2, Regulation 
IpriL of 1825, were is nothing to guide thetnin fE>ruitng an opinion on the subject, 
bat a consideration of what was the probable %bjeci which the Legislature had in 
view in limiting the powers of tJie civil courts te regard to the sale of lands held 
exempt from the payment of revenue in satisfaction of decrees of court, 

.3d, On this point the court direct me to observe, that fhe argument made use 
of by the commissioner of the 14th Division, in his letter to tlie judge of Hooghly, 
in which, in concurrence with the opinion of the Board of Revenue, he states that 
the sole apparent object why sales of land in execution of decrees by the civil courts 
are made by the collectors, is that the interest of governiiicnl in the lands may not 
be neglected ; and that as government does not profess to have any claim vupon 
lakheraj lands less tlmn 100 beogahs in extent, there does not seem ahy'^good 
ground why parcels of land under that quantity should be sold by the coUeeiorSf 
would appear to supply the only cause that can be assigned for the restriction above 
mentioned, and the court, as far as they have the means of judging, are disposed to 
consider that reason as good and sulBcient, and to act u|3on it accordingly.. 

4th. But as any opinion which they may give as to wlietlier lOO or tpbeegahs 
of rent-free land should be considered as constituting a small portion "Within the 
intent and meaning of the section of die Regulation above cited, must be altogetlier 
an arbitrary one, in consequence of the RegnJation being silent on this point, and 
therefore defective, they would suggest tfmt the whole of the correspondence which 
has taken place on the subject be subniillcd for the consideration of the Right hon, 
the Ciovernor-general ot India in Council, with a view to the removal of the doubts 
that have arisen by the cnactijient of an explanatory Act, which would be binding 
on the officers of both departments, judicial as well as revenue, and set the matter 
at rest. + 

V 1 have, &c. 

Allahabad, (signed) n^^aringtoHf 

12 I'ebruary. 1836. Officiating Register. 

(True copies.) 

(signed) J, F. M. Jleidf Register. 


,.i II I i _r i j ii ^ 

Sud^cr D.wMny'' 
Ad«wlttti Agr« 
Prtadileiif)'. 
Present : W. Kwer, 
A. J. Colvin, »nd 
W. Lambert, 
iqts. Judpe. 


(No. 655.) 

From JS. D. Mangles, Esq. Secretary to the Oovernment of Bengal, to 
C. E, Trevelyan, Esq. Officiating Secretory, Sudiir Board of Revenue, Lower 
' Provinces. 

•,-.«r, ' ■ ‘ 

I AM directed by Right bon. the Governor of Bengal to request ^hat you jiMuiae. 
will lay b^ore the Board, for report, the accompanyng copies of a letter^from the 
register' of the Sudder Adawlut, duted the 18tb ultimo, and of its enclosure s relative 
to the construction of the expression quoted on the margin, from Regulation VIL « Small p<»r(io 
of 1 825* ■ 1!^' • land held uxm 

2d. If tUy consider any limitation necessary, the Board will be pleased to state 
tl»^ point ji^bich they think, that it should be fixed, but his Lordship is not im- •***’**“'®"*' 
fuediately aware of anv sufficient reason wiiy the several ziliab judges should not 
be SUlhorised to sell ail lakberaj land in execution of decrees of court, without the 
intervention of the revenue authorities, to whom it must be perfectly immaterial 
whether a tenure, valid Or' invalid^ be held by A or B. 

3d. FbrtliCT, the GoVerppr requests that the Board will take the same oppor¬ 
tunity of reobrting, under distinct heads, with respect to lands paying revenue 
3^1. 303 directly 
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directly to government, and to under-tenures of whatever description respectively, 
why all sales in execution of decrees of court should not be conducted by or under 
the immediate orders of tbe< judicial authorities by whom such decr^ may be 
passed, without the intervei^OB of revenue officers. If the Board cons^ sudi a 
measure, which has great add obvious advantages in regard to economy of time 
and labour in corrc8p(mdeo€e, &r., to be generally practicable, they will 1^ pleased 
to state what safeguarda will, in their judgment, be necesaary. fw <^e security of 
the public revenue in casea where the tenure sold under a decree, of’court is thid 
of a audder malgoozar. 

; ; lam,&c.. 


Fort William, 

3 May 1836. ^ 


fsigned) R., D. Mangkt, 
Se^etary to the Govemm||| of ^ngal. 


Sudder Dewsntiy “ 

AdttwluU (No. 276*) 

tray, w! Braddou, From /. F. M. Reid, Esq. Register, Fort William, to R. D. Mtmgles, Esq. 
K«qn. Judges, and Secretary to the Government of Bengal, Judicial Department. 

D. C. Smyth, 

Temporary Judge* Sir, 

Suiimitting copy I AM directed by the court to request you will submit for the consideratioa and 
of Ihe c^urtV two- orders of the Right bon. the Governor uf Bengal, the accompanying copy of a 
dutrto^^^cr-^*'* recorded, on tlw! .subject (rf the duty to be performed by the 

formpd by coni- Commissioners of revenue in re^rd to the sale of lands by the revenue authorities 
miMioncm in re- in satisfaction of decrees of court. 


gard to Rale of 
LiiidB by the revenue 
authorities. 

Stating that the ac¬ 
companying cor- 
respuiulciicc will 
put government in 
poBBettsion of the 
facts of the case out 
of wdiich thin dis¬ 
cussion arose. 


Qcl. The accoinfmnying copies of letter addressed to the register of the court of 
Sadder Dewaiuiv Adawlut in the Western Provinces, by order of the court, under 
date the 18th November last, No. 2751, and of that officer’s reply, dated i6tli 
ultimo. No. 1082, will put the Right bon. the Governor in {Kusession of the tacts 
of the cai^ out of which tliis discussion arose. 

I have, &c. 

Fort William, (signed) J. F. M. Reid, Register. 

27 January 1837. 


Resolution relative to the Sale of Lands by the*Revenue Authorities in satis¬ 
faction of Decrees of Court. 

Present: R. H. iiattray, W. Braddon, Esqrs. Judges, and D. C. Smyth, Esq. 

Temporary Judge. 

The court having taken into considera¬ 
tion the correspondence noted in the mar¬ 
gin, are of opinion that the duty of con¬ 
firming or reversing a sale of land made by 
a collector, in satisfaction of the amonnt 
of a decree of court, should be performed 
entirely by the zillah judge, under section 
4, Regulation VII. of 1825 ; and that tlie 
duty of commissioners of revenae should 
be confined solely to directing the cottoetor 
to select the lands for sale agreeably to section 2, RegulaUon XLV. 1793, and 
section 17, Regulation XXVI. 1803. 

2d, The court deem it, however, proper before issuing any general instructions 
to the zillah judges, to refer the subject for tbq^ consideratioa of government, in 
order that, if considered necessary, the opinidt of the revenue authorities may be 
obtained. jfc 

Ordered, That a copy of this resolution be forwarded to tbe Semtary to the 
Government uf Bengal, with a request that it may be submitted forOte co&sidera 4 
tioD and orders of the Right hon. tbe Governor. 


Letter from Judge of Dacca, doted I 3 th April i8;)6, No. ijiy. 
to • ditto - dated 6th May No. 954, 

„ Irom - ditto - dated 3lit May 1830, No. B54. 

„ to - ditto - dated let July 1836, No. 1430. 

from - ditto • dated nth July 1836, No. 355. 

to CoiutniiHioncr Revenue 16th Dn. dated 3th Auguit >836, 
No. 17(>4- 

from - ditto - dated a5th Auguit 1836, ^.64, 

to Register Sudder Oewanny Adawlut, WciternTrovinces, 
dated i8(h November 1836, No. 37,51. 
from • ditto - dated 16th Dec. 1836, No. 1083. 
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from /. M.M- JW^ W|Uia^ .ta.ijje 6fficm|^l(^J%^iater of riw?w;BMi^ 

, the SnddofeJDwMroT Afiawlut* AttaluiQ^ ‘ . , , / 

; ^ ‘> , D. C. Smyih, Esq. 

wfr . >>' ■', *'' ' i ,AVf'|4> Temporary Judge. 


I AM du!«eteAt9 iiMitiest yoa Mih suhai^t^ for the coniidenttuni aod ReqattMiog him to 

the jind|mi.of due Weelern Coiart thc following cate t-^ ‘ - v i 4 - . ;iv whmit u» th» 

20. The judge of Dacca having ordered certain lands to be sold in eMBndoniof Wo»t«rn Court • 
a decree, the sale was madelry die collector on the 4ih January 183,6, accordingly, jn*wteof'c^io 
After the sale, h«t fireiaodsto^the^amhrinatioQ of the same by the comiaiwiooBr, in execution 
claims were pfeiC^d to the jiTOpmy in the judge's court, aud on the ist February of 0 decree, and n 
1836, the judjlfe llilr. Cooke, requested the leveaue commissioner, Mr. Dampter, to kstter from the 
suspend the confirmation of the sale uiitll tlj^^daims had been ditqwsed 01. Mr. S!r»6ih'wtiiion 
Oaropier, tlMi commissioner, postponed paiiP|; any.iprders on the case until the regarding the' 
i8tb March 1836, when, on the grounds set fortli in his rubueuree (translation of reversal of ia 
which is eiUer^ in the margin}^ he re¬ 
versed the sale of the property. The “Although it t* the opinion of th*iud*®‘*****’*®*“*®”?*h*n 

iudoe of Dacca lieinir of ODifiion^that the “•* should he suspeuded, etili ehould the eale remam iin- 

judge or uacca wins or opinion that the the righ* of government 

commissioner esceeaed his authority, re- etould be injunxlKthe coUeciions being anspeoded. 

ferred matter for the orders of the 

cooi't. The commissioner was accordingly requested to favour the court with a 
statement of -the grounds on which tie deemed it necessary to reverse the saAe. and 
to specify tlie' regulations under which he considered himself competent to tio so. 

Copy of nis reply, dated the 25th August last, No. 64, is herewith annexed. 

3d. t%ie court are of opinion that the judge, Mr. Cooke, was not authorised to 
direct the commissioner to suspend the confirmation of the sale, but that the con^ 
missioner was equally in error in reversing the sate on the grounds set fiopth in his 
letter, as that officer is only authorised to reverse a sale when the sale rules 
have ndt been duly complied with, or to confirm it when made in conformity to 
the regulations. 

4th. With regard to the protest contained in the second paragraph of Mr. 

Dampier’s letter, ilic court arc of opinion that in tliese ,j|ges the reVenne officers 
are acting purely in a ministerial capacity in carrying th^irders of the court into 
elfert, and the court therefore consider themselves uutliorised to culf for any infor* 
mation, and to issue such fibers to the revenue authorities as may appear neces¬ 
sary for the due execution of the duty entrusted to them by the Regulations, 

5th. The court therefore propose, should the Western Court concur, to inform 
tlie judge of Dacca and commissioner of revenue of the iC|h Division, of tiic 
vieivs held by them on this subject. They would instruct the^udge of Dacca not 
to issue any orders to the revenue authorities after a sale has been made by a col¬ 
lector, until the commissioner has either confirmed or reversed the sale, after 
which the judge may of course, under section 5, Regulation VU. 1825, inquire 
into any objections preferred to the sale, and if necessary reverse it himself. They 
would also request the commissioner not to reverse any sale in future on the 
grounds assumed by him in the present iii.stunco, but merely to confine himself to 
the fact of the sale having been made according to the sale rules or otherwise, and 
to confirm or reverse Uie same on those grounds alone. 

I am, &c. 

Fort William, (signed) X F, M. Reid, Register, 

iSNoyiember 1836. 


(No. 1082.) . 

From H. B. Hdrington, E«q.Offici<iltWgRegi^er, Allahabad, to J. E M. Reid, Eeq. s„dde, n,«„,„nv 
Register, Sudder Dewanny Adawlut, Fort William. Adawlat, We^tera 

oe-’ ' i Provincei. 

% Pr««jnl: M. II. 

I AX directed by the court to adinowledge the receipt Of your letter, No. 27,51, Turnbull, w. Ewer, 
ni^er date the 18th ultimo, with its enclosures, from the commissioner of the ibtli ^ Lambert’ *"** 
Division, ^ Esqm. Judge*. 

2d. In reply, I am directed to'inform you that the court concur with the 
Calcutta court, that tbe«ourse of proceeding observed by the iudgb of Dacca in 
• 300 . 3»4 q. 
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Sale in Bxecution the instance adverted to was irregular ; and likewise that ttie commissioner was 
of Decreet of Civil not warranted in issuing the order referred to in the 2d paragraph o^bur'letter, 
3d. With respect to the paragraph of your letter, wherein the Calcutta court 
' proposed to instruct the jndg^ of Dacca not to issue any ordei^ to Ihe'r^nue 
autboaities after a sale has been made by a collector, until the commissioner has 
cither confirmed or reversed k; the court are of opinion tbai it does not fall with¬ 
in the proper province of a commissioner of revdhue either to annul or ootifirm a 
sale of lands made by a collector under the orders of a civil court in satiafaction 
of a decree, but that the duty of the commissioner in such cases is confined to 
directing the collector to select and bring to sale such portion of the lands included 
in the statement received from the cfVil court as be may consider most convenient 
to sell in satisfaction of the award : and in the event of a collector being guilty of 
any irregularity in publishing and conducting such sale or otherwise, the party 
deeming himself aggrieved thereby his remedy in a summary application to 
the zillah or city court which may rave ordered the sale, agreeably to tba pro¬ 
visions of clause 1, wscction 5, Regulation VTI. of 1S25, which expressly invests 
all judicial officers who may have ordered sales of land by reyeouc officers, with 
power to declare such sales null and void, and to order a resale if on summary 
inquiry any material irregularity be satisfactorily established, but confers no such 
authority on the commissioners of revenue ; and the court are consequently of 
opinion that those officers cannot legally exercise it; that, in fact, they have no 
jurisdiction in matters of this nature beyond that with which they are invested by' 
section 17, Regulation XXVI. of 1803, as modified by clause 3, section 4, Regu¬ 
lation VII. of 1825. 

On tlie subject of the 4th paragraph of your letter, the court direct me to ob¬ 
serve, that as the commissioner would appear to have waived his objection to the 
call for explanation made upon him by the Calcutta court, they are of opifSon that 
it would be better not to take furlfier notice'of the subject on the present occa¬ 
sion, as the discussion might give rise to questions of form and practice adpiitting 
of doubt, and the determination of which might be attended with difficulty ; and 
as the Calcutta conn have not called upon this court for an expression of their 
sentiments on this part of the subject, they propose to ^lefer offering any opinion in 
regard to it until a caaegpay arise more particularly calling for a decision on the 
point* . ^ 

I have, &c. 

(signed) It* B. Ilaririgfon^ 

Allahabatl, Officiating^legistcr. 

16 December 1836. (True copies.) 

(signed) J, F, M. Rcidf Register. 


(No. 251.) 

From ii. />, Mangksy Esq. Secretary to the Government of Bengal, tO Secretary 

Sudder Board of Revenue. 

Sir, 

No reply having been received to orders of the 3d May last, regarding the con¬ 
struction of the expression “ small portions of land held exempt from the public 
assessment'" contained in Regulation VII. of 1825, and other* points, I am directed 
by the Right honourable the Governor of Bengal to call the attention of the Board 
to the subject of that reftrfence, and to request an early report. 

1 am, &c. 

Fort William, (signed) jR. D. Mat^le^y 

21 February 1837* Sec^ to the Goy‘ of Bengal. 


(No. 143.; 

From 1 \ J. Hallidajfy Esq. Secretary, &c.. to R, D* Esq. Seeret#ryito4lre 

Government of Bengal, l^venue Department, Fort William-. 

Sir, ' 

I am directed with reference to your letter^ No, 655^, of the 3d t836,iind 
No. 23 It of the 21st February last, to forwaid, for the o^Oaideratbo oflbe 

^ hoiiouilk 4 % 



INDUN L. 4 W COMMtSSIONERS:** 


3 [)« 


on 


ItolKWgraiUe the (^veneor of Bengal copies of the Minnies no&d in the ntatgin; 
(o^t^r with a set of Jtules for we conduct cd* sales of rodgoozaree |»^s — 
satisfaeiioo of decrees. 

-t :>■' " Ihave,'&c.' 


Sudder Board of Bcveoue, 
Fort WiUiaini 4 September 1837. 


(signed) 


F. J, ffalKdifyi 
Secretary 


No. 

Member, Q Juna. 
1836, nvttU Junior 
Membarks opinion 
added. 

Minute by Mr. C. 
W, Smith, of 
14th Kov, 183G. 
Ditto by ditto, 13tb 
Dec. 1030. 


Minute by Senior Member* 

I HAVE considered the lette** tlje eeqretnry to the Government^f Bcngnlt 
under date the 3d May 1836. 

We are desired to submit our sentiments cli||tbe following points: 

1st Why aft sales of land in execution of decrees of court, wbetlier lakeraj pr 
malgoozary, or under tenures of whatever description respectively, should not be 
conducted by or under the immediate orders of the judicial authorities by whom 
such decrees may be passed, and without the intervention of revenue officers. 

2d. As to the proper construction of the portion quoted in the margin of Regu- ponioni of 
lation VIII. of 1825, and if any limitation be considered necessary, tYic extent of ubUc*'^ 

that limitation. . a'CsnlX 

3d. What safeguards will be necessary for the security of the public revenue in 
cases where the tenure sold under a decree of court, and under the iinmeiaiatc 
orders of the judicial authorities, is that of a suddev mu1goo/.ar. 

The gbvernment, it is declared, considers the measure of transferring these 
sales to the judicial authorities has great and obvious advantages, in regard to 
economy of time and labour in corresjiondcncc, &c, &c. 

1 beg respectfully to stale> that as far as my experience enables me to judge, 
such a measure could nut be put in practice, with any due observance of tlic rules 
and safeguards which it would require, without entailing on tlie public officers 
whose duties it would be to carry it into execution infinitely more labour and time 
than is ictjuircd to conform to the existing rules. 

The judicial luithorities could not with any hope of accoIRry prepare the papers 
for a .sale of lands, advertisements, solbundy, end account sale, &c, without 
the necessity lor repealed reference to the collector’s office and records, to say 
nothing of the great additional difficulties, embarrassments, and mistakes whicii 
would be necessarily incurred during the period the native judicial officers would 
be acquiring a knowledge of this duty. 

As it is at present, the collectors possess at their immediate command records 
showing the tjames of malgoozary estates, of their proprietors, and the sudcler 
jumma fixed on them respectively; yet accuracy, with these important advantages, 
is only obtained by great vigilance of superintendence, and by the great facilities of 
check and control; w hilst it is notorious that the least relaxation in this respect is 
always productive of errors and irregularities, which entail on this Board, before 
they can be corrected, and sometimes on the government, a ver^ vexatious addition 
to its ordinary labours. 

Comparatively speaking, it ap})€ars to me to be unquestionable that a collector 
should experience no difficulty in preparing for and conducting with every accuracy 
and promptitude tiiat is requisite, sales of land, whether malgoozary estates or 
under tenures, or lukeraj lands; and I am equally convinced that difficulty, delay, 
and disappointment would, for many years at least, (however judicious might be 
the rules and safeguards provided) prevud, were the sales of land in execution of 
decrees conducted by and under the immediate orders of the judicial authorities. 

I have no objection to offer to the precautionary rules prepared by my colleague 
for observanft; they are good as far t^s they go; but practical experience can 
alone suggest all the preventive rules which will be needed to protect the rights 
of govcrnnienl in malgoozary estates, if so wide an opportunity to fraud and 
deception is created, as would necessarily be, were the revenue officers relieved 
from fluties, which long experience, immediate access to records, and long existing 
habits of practice and responsibility, have made them and their native officer.s .so 
peculiarly (]ualified to execute adequately and satisfactorily. 

It is not, I consider, desirable for the interests of the government that Inc 
revenue authorities should lie deprived of any poriiontof the fiscal infinence created 
j^y their conducting all tales of land; and it was the increase of this influence 
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that I considered rendered it particularly advisable that the revenue authorities 
should, as far as might be practicable^ carry into execution summary judgments 
for rent. , 

I runuot imagine any safe plan, according to which sales of land in execution 
of decrees could be conducted (as proposed by the judicial authorities), witliout 
multiplying official labour, uncertainty, irregularity, and occupation of time, nor 
without great risk of even much more serious evils, 

"1 he causes have not yet been thoroughly ascertained, but the fact is indisputable, 
tliat the griverinnent revenue is realized with greater difficulty, with respect to 
promptitude, to what it was formerly, and therefore 1 submit this is not the fittest 
iiiomcnt to adopt any measure nianilestly calculated to abstract from the influence 
and previil|j|icc of the authority of our collectors. 

I lieg to Ijc excused the liberty I am taking in referring to the judicial bearings 
of this question, but I hope I may, without incurring blame, respectfully submit 
that the couKlstoncy inuy be questioned*of imposing on the judicial authorities the 
duties of rondurting sales in execution of decrees when the courts have so recently 
been divested of the power of selling lands in execution of summary awards for 
arrears of rent, and so mucli relieved of their former labours by the creation of 
native judges, to whom have been assigned powers and jurisdiction so very 
extensive. 

In conclusion, as 1 am adverse to a change of system, transferring to the judicial 
from the revenue authorities the immediate conduct of sales in execution of decrees, 
whether for malgoozary or lalccraj lands, it remains for me to state the point at 
which f think the limitation should be fixed, in order to assign an uniform con¬ 
struction ot the expression in Ib gulation VII. of 1S25, viz. “ small {lortions of land 
held exempt from the public as.sess*nent.” 1 think that limitation should be con- 
lim'd at 100 rupees. 

I enlertain no doubt that the landholders would one and all object to any change 
in the present system whicli would transfer the sale of land in execution of tlccrces 
to the courts, and that such a change would cause great and gem^ral dissatisfaction 
amongst all concerned with agriculture, and tend considerably to diminish the 
value of landed propcJtty. 

22Junei83fi. (signed) .L Vlittle. 


1 concur with senior member in thinking it would ndt be advisable to remove 
tlie povver of selling rnalgoozary estates in satisfaction of decrees of court from the 
collectors of revenue. 

(signed) IL JFalters, 


INItnute by Mr. Co W. Smith. 

I HAVE considered the question regarding tiic expediency of making judges sell 
land in execution of their own awards. The following precautions would be 
necessary; others wull probably be suggc.sted by my colleague, and we may then 
discuss the subject before ciralling our reply to government. 

1st. As to lands held rent-free: 

To prevent collusion and fraud, it would bo necessary that the judge ♦ should 
refer tJie petition of tlie [wirty lioliling a decree who applies to have rent-free lands 
sold to the collector, and lliat llm collector should certify, in his return, whether 
the land in question is held rent-free or not, and whether the name of the party 
against whom the decree is given is or is not rcgisterctl as proprietor, or joint 
simrer in such rent-free land. 

That tiie judge, on receiving tile reply, provided the land^alleged is rent-free, 
should proceed to sell it, but if the name of thfe party is not regiaipred, that be 
should cause a local inquiry to be made, whether the party is in possession of the 
whole, or what portion of it, and then proceed to sell the rights and interests of 
such party so ascertained. 

Next, as to revenue lauds: 

Here VIC must cautiously guard the government rights so expressively laid 
down in Clause 3, Section 3, llegulatioa XIV. of 1825. 

When 

• At present iVtmlU not vest any’iaher functionary except the jfmlgii with the pew^of mtking tho 
actual safe, but the preliminary investigation might be conducted by the audder emeeii« 
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Whw the decre^ar applies to the jodge tosell i«v©niie liitida it will be necessary Bswiliiji 

the judge should eppty to tl» coUector to iiiiicertam fhe^ 2 

ist* Is the debtt>r the teemed proprietor of the satire eaMI^ a ^^abarer it ^ 
the estate be undivided? s ’ 

2d. Is the estate in h^ianee to ^verntnent or not? ;> " ■ 

3d. Arc you avitirb of any otlier cause which would cotoproiniib the rights;or 
claiuis of goveriunent? ' , 

If the coUecUur replies to this reqomtidn by stating that the debtor fa rite re¬ 
corded proprietor of the whole estate, or a co-sbarer ui au undivided estate, and 
that t!)e, estate is not in balance to govemnjent, nor has govcrniiterit otv other 
account any cause to object, in such case the judge niight proceed to sell either the 
entire estate or the rights and interests, as the case tnay be. If the collator joins 
to the infprinati|p of the debtor being a recorded [iroprielor, that thi||Hate itaelf 
is in l>alance to^vernnicnt,* it would be necessary that the judge sli^ld issue an 
injunction to the collector to sell the t3||gEs for the balance, sending the surplus 
proceeds of sale to him, the judge, and IcPittg the judge, of course, to dispose of 
all claims to the same.f 

If the collector in reply to the judge's rcquisitlaiti sends information that the 
debtor is not a recorded proprietor of the estate, in such case the judge should cause 
a local inquiry to be made, through his moonsiff, to ascertain whether the debtor, 
although not a recorded proprietor, is or is not a joint sharer in the estate; and it 
satisfied by the reply that the debtor is a sharer, be might then put up to aalc the 
right and interests of the suid debtor, whatever they be. 

14 Novctiiber 1836. (signed) C\ W. fUftith* 


By Mr. C. W. 

Minote regarding the Transfer of Sales in Execution of Decrees to tl>c Judicial 

Authorities. 

In my former Note of the J4th November last, I confined my remarks to a con- 
hidcralitm of the safeguards which it would b<; necessary to introduce for the pro¬ 
tection of tli<^ public revemje, provided the judicial authorities should 4)0 declared 
coni[>(*tt'nt to soil rent-free^ and malgoozury lands, in execution of liietr own 
tJe(:ree>, reserving tlio discussion of the expediency of giving such jmw'erH to the 
courts, and of the subject generally, until favoured w lih niy colleague’s opinion. 

The senior inembor, in bis Minute of the 22d June last, haft entered intef a filU 
discussion touching the expediency of the pro|)osed measure, and Viaving declared 
liiniself unfavt)u»*able to its adoption, has staled the several objections and difficul¬ 
ties which ocqjur to him against conceding the power to the judicial anthorUies of 
selling landed properly in execution of decrees of court. 

In a matter of so nuicii nmnient as that of introducing the above important 
chango into tlie existing law, it would not be considered sufficient that 1 should 
state my ow^n opinion to be favourable?, to tlie projected ulteration, unless I could at 
the same time demonstrate that (he ohjectiuus made to it have been entcrtuiticd on 
insufficient grounds, or though entitled to some weight, are not so great a« to 
leave a compari.son with the concomitant advantages which will attend it. 

I am oltogcllier in favour of ihe alteration. 1 believe it will he an economy of 
time and labour l>oth to the Judicial and Revenue departments; that it will relieve 
the revenue authorities from a very unncceb.sary and heavy duty, without causing 
any of those dangers anticipated by my colleague; that it will relieve the judicial 
aulhoritiea from much unnecessary trouble and many vexatious references; and tliat 
the measure itself will be found to Ikj in strict consistency with the tenor of 
Act VIII. 1835, which ^‘transferred the power of selling “lamls in execution of 
summary suiti, hitherto vested in tlic judges of the Dewany Adawlut, to the collectors 
of revenue,” by sadditng Ibe functionaribs in each department with the duty of 
executing their own decrees. 

I shall 

* k would be roqatRite tbot tbc jadg% give luitlce to tbe collector of every iijc foade by bim witliin 
seven dayti of iu taking phiee; die oolTector to ceru^ oci tbe notice what revenue wa« due to the day 
of aaic, and tlie judge reserving that auto before paying tlm^ecreedar. 

i If the coiiector*8 tale was avoided by the revenue bmng paid, and the collector had no other 
claiaui on account of 6Ur<d^s, ^cc., in such cose the judge, on recetviog a notiftoation to that eteci 
Inmifheedleetor, coidd * « 
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1 sbalt now proceed to consider, one by one, the objections to ibis measure which 
arc brought forward by my colleague, and I shall then embody in a mmre com> 
plete and tangible shape the'several precautions which will bo necessary for the 
security of the public revenue where the tenure to be sold under a decree of court 
is that of a sudder malgoozar« ' * 


These objections may be thus enumerated : /. / 

1. The judicial authorities could, not prepare the adWtiselhent, btbundee, and 
account sale without the necessity of repeated references^ to the collector’s office 
and records, producing infinitely more labour and loss of time than is experienced 
under the existing rules. 

2. The native judicial officers would create additional delays, difficuItieS| disap- 
pointmet^ and embarrassments, and mistakes, during the period they were ac¬ 
quiring a Hiowledge of this duty. 

3. That although the collectors of revenue have at their irninediale command 

records showing— ■#' 

1st. Names of malgoozaree estates ; 

I’d. Names of the proprietors; 

3d. Siidder jurnmal); 

Yet with all these advantages, accuracy is not obtained but by vigilant super¬ 
vision, and by special facilities of check and control, and any relaxation is always 
productive of errors and irregularities, which entail on the Board, and soinetiiiies on 
government, an addition to their ordinary labours. 

4. It is iinpdRtic to deprive the revenue authorities of the influence derived from 
llu’ir conducting all sales, and it was to increase this influence that tlie senior 
rnernher deemed it advisiihlc, as far as practicable, that collectors should sell in 
awards for rent. 


5. That vvitli reference to the present difficulty in realizing the government 
revenue, tlie present is not a fit moment to detract from the influence and authority 
of the collector. 


fi. That when the courts, thougli their labours have been so much lightened by 
this creation of native judjjes, have been so recently deprived of tlie power of 
selling lands in execution of decrees for arrears of rent, it seems inconsistent to 
propose giving them the power to sell lands in execution of their own decrees of 
court. 

Taking them up in consecutive order, I commence with the first objection, that 

the information w^hich a judicial officer 
would require preparatory to issuing adver¬ 
tisements for sale could be obtained by a 
single reference to the collector of reve¬ 
nue. This information is as follows : 

1. The names of the Recorded proprietors in the estate, the w hole or a share in 

which he proposed to sell. ♦ 

2. The sudder juinma, and where subdivided, its component parts, with a speci¬ 
fication of names. 

3. Information whether the estate or share of estate is in balance to government, 


1*1 Ohjcclion .—The jmiicial authority could not prepare Uie 
sKlvrrtisrmeiit, lotbundce, and accuuni muIo without the necessity 
of repeated ret‘eri*iu-o to the rolleetor’s office and records, producing 
infinitely more laluiur and Iobs of time than is experienced under 
tlsc cy Jtting rule?'. 


and to what.amount. 

This is all the information which the court could want, or which the collector 
could give; and it is worthy of peculiar notice, that no additional trouble would 
be incurred by this reference, as the information is of that nature, without which no 
collector could prepare his advertisement and lotbundy. The moment that the 
court received the collectors reply, advertisement of sale would issue if the party 
from whom the amount of the decree w as due was found to be possessed of the 
alleged property. 

'Hie lithographic form in which this information might be em]bodied will be 
found In its place at the conclusion of this Miqute, wl^iere I lay down the precau¬ 
tions to be observed, &c. 

If tills prompt and easy process, preliminai'y to. tlie issue of advertisements of 
site by a judicial officer, be compared with that laid jJowp in Regulation XLV. 
*7l)3» Regulation XX. 1795, Reflation XXVI. iSbj, and Clauses 3 and 3. 
Section 4, Regulation VII. 1825, which are at present in force, the simplicity of 
the one, and ilic great and imneeessary trouble, delay, and e.xpeiis^s of the other, 
w ill be at once apparent. , 

K The court whose duly 4 t may be to ,^ecule the dfecree .must transmit a 

fi (0 



INDIA!!! LAW;€0MMISSI0NERS. 


3§5 


No.'S. 


cojiy (i) jaad a translation (a) of the decree ,ito the Board of ReVefttte, (now the sMe in Ksocotwii 
eamamaoner of revenue), as weU as a statement (3) of thetJaads which the party Collm”** " 
iateofii^ out execntimt may point out W belohfpng to those'jfird&i whon' thd^Ount *' 
of the decree is demandabler -rX' l »n<>Rfc from expe- 

2 . The Board of Revenue most then prepare a second copy of these thieedocu- rieiK'e. 1 'rdt my lei- 

ments, i,e, the decree (4), the tn^islatioo (5)»,and the statement (6) of laadv»«d i«r twromnuftwouiir 
^vrite a Persian or on (7) EoglUh procc^ib^p Hhen transinitiing tUecolIcc- 

tor.insfructinghim to select apj parts'df the lands for sale which .may appear suif&q;^pt, 

3. The collector, after having carried these orders into eflect, has to transmit 
two proceedings, one (8) to the commissioners and a second (9) to the court, mti- 
mating what lands be proposed to sell, or otherwise; he informs them that th| 
party has no property in the lands, and all this labour is then thrown 

It will thus be found that the court selling the land could procccdUb issue the 
advertisement of sale without entailing any additional trouble on the couector than 
he is obliged to take in every instance o]^ sale in his own office, and without all 
these complex references, and multiplication of copying papers, and utteiulunt 
expense, which I have thus enumerated. 

I really do not see the force of this objection, and I tliink it will disappear at ‘ TT 

once when it is remembered that the duties of a collector in selling lands, in 
execution of a decree of court, are the mere mechanical operations of un auctionecri ^veate luUiiuonal 
that is, if the party by whom the amount is due does not pay the same by the day tlchivs <iifiicultics 
of sale, the collector puts up the property and knocks it down to the highest JisHpiHiintments, 
bidder. All the more difficult points in sales under decrees pf court, se^th as 
petition denying that the amount is due, or denying that the estate or .share of tnkiH/cKuin;; tl«o 
estate belongs to the party whose name appears in the advertisement and lot- jiciiod Uuy wnc* 
bundcc, all counter claims, and all objections to the sale of every decription, must 
be referred, under the existing law, to the judicial authorities under whose orders ***' 
tlie sales lake place. In fact, all the real difficulties attending a sale for arrears 
of revenue, wliich form the subject of revision in the Revenue Department, either 
do not exist in sales under a decree, or are determined by the judicial officers * 

themselves, even in the present stale of the law; and tlie courts of law, to whom 
indeed all sales are ultimately appealable, have u much more intelligent and 
efficient body of men to protect the interests of cither party iu their, constituted 
vakeel.s, than ibe comparatively ignorant and irresponsible race of mookteurs who' 
appear in a collector’s Kutcherry. 

I am thoroughly convinced that the judicial officer sitting in court, with his 
vakeels ready to advocate the interests either of the party holding the decree, the 
party from whom the debt is due, or the third party objecting to the sale, would not 
make half the mistakes which are continually brought to our notice in the Revenue * 

Department; and that the appellate authority, to whom a final and conclusive 
power to reverse or confirm the sale should be given, would have placed before 
him, by bis pleaders, the arguments for and against the sale, drawn out, with 
infinitely more acutenes.s, and in a much more correct shape than the loose and 
irrelevant productions which the parties themselves, or their mookturs, usually 
present to the Board or commissioner., 


3 d Objection ,—'I'hat although the cullectoni of revenue have at 
their immediate comraand rcoords showing, 
i»t. Nenie of nialgoozary etftaten; 

»d. Ditto of tiieir pro|)rietors; 

vTlffe supra . - • - * - \ .'id* hudder jmuiiitt ; yet witli nil Oiiii advantage accuro» y ib not 

obtained bat by vigilant BupfirviBiori, and by njifcial liiciliiieB of 
check and control, and any relaxation i* productive of errorB and 
irregtilatftica, which entuff on the Board, and aonietimes on govern¬ 
ment, an addition to their ordinary lahoui'x. 


1 have already pointed out that the power 
of coilectbfs in the sale of lands in execu¬ 
tion of a decree of court arc restricted 
to the mere mechanical duties of an 


4th ObjeUioiL^li is iinpolitic to ditprivc the rcveimo auihunty 
of the iofl^encc derived from Umh conducting all ealcK, and it waa 
to increand'this influence that he deemed It advnable, on fai sia 
practicable, that coiloctore ihould sell in awardi^ for rent. 


auctioneer ; "tliat the aothbrity and order for the .sale emanates froni^tlic courts, fiti 
a sudder ameen, for instance, to all points of difficulty or objection 

made or referred, and who, in fact, stands over the collector, reversing the J^alc 
Where be sees proper. ’ 

To my mind, the influence and dignity of the’collector is rather impaired than 
strengthened by the spboriiinate position in which he stands to the courts in such 
i^les, ‘ and long as' he has lhe j|pwer to sell iRe largest yeemehndurce in his 
Jcio/ * 3 li 3 district. 



in Kxmitioii 
nf Dt'CtKH of C'ivi! 


Ohjt'.ctinn ,— 

M hat w'ifli rcferMirf 
to the present fiilK 
r.nliy in realizing 
itn* revenue ol 
j^ovi-rrnnerit, ihc 
present i« nol :i fi! 
iiiouK nt to (iotracr 
from the inhinMict' 
iiimI .iiiilioi ity ol tli< 
coilti'tor. 


;>y(j SPECIAL REPORTS OF THE 

(lislricr, it the public revenue is not punctually discharged, he wiH ftp dimi¬ 
nution of his authority and influence from being no longer employed tb play the 
part of uuctrouecM* to the courts. 

I have already given tny opinion on the preceding paragraph, that the influence 
(A the collector will not be impaired by leaving the judicial authorities to execute 
liicir own decrees, &c. The increasing difficulty in realizing the government 
levcnuo is a subject vvhk*k has long occupied our attention, and we have ever 
considered the overwhelming multiplicity of duties which are allotted to the 
revenue authorities as one of the causes from which, if that difficulty has not 
originated, yet which operates to deprive him of the power of giving bis undivided 
attention to l)is more strictly fiscal duties. In this respect then, by relieving him 
of it heavy duty, which more properly belongs to another defendant, he will be 
cnuhled to give greater attention to the many subjects more immediately connected 
uiili the balances of revenue in his district, a greater efficiency in the realization 
of which is so ti uly (lcsiral)le, and is so intimately and directly connected with the 
iiifln(;nc(! he possesses in the district. 


nih Ohjatimt .—'J hiU wlicn (.hr fourth, thtjugli their labours have 
so iruich li}:hlrnL'tl by the ircation of native judges, have been 
:o iTcenlly deprived of tlu; power of Helling lands in execution of 
deeree.s lifir nrieat.v ol‘ lent, ii seems inconsiHterit to propose giving 
(hern the powrt (tr sell ImmcU-i in execution of their own rlecrees of 
court. 


as that which led to the enactment of Act Vlll. of 1835. 


I look upon this measure in a lolally 4 
dift’erent light from iny colle^iguc. I can 
see no inconsistency; on the contrary, I 
observe the same principle at work iu the 
alteration of the law which is now proposed 


It was considered an anomalous proceeding, fraught with unnecessary detail and 
delay, that the award of one court should require the assistance of another court 
to execute it, and for the sam(‘, or even stronger reasons, it is considered a waste 
of time and lal)our to s('nd a decree of court for execution quoad sale of lands to 
the collector, while the wliolc control and power of settling upon and deciding the 
validity of such sale is left with llie court itself; tiuis the same reason which dictated 
the transfer on that occasion operates in favour of liie transfer now proposed. 

And this Icnd.^ me to consider, in the last place, hat safeguards arc necessary, 
so that this pow(i* to sell lands in execution of a decree may be vested in the 
judicial officers, without endangering the public revenue. 

1. It is necessary to protect the primary indefeasible rights of government to 
levy any arrears of revenue w hich may have accrued 011 the estate or share ofc.statc 
aixiiit to he sold by tlie courts before the proprietary right in such estate or share. 
of (‘Stale, is ivansfeirctl hy sale to another person. 

This olfjoet cannot be obtained with that degree of safety and accuracy certainly 
wiiich its iinporluncc demands by any other mode than by special enactment, that 
where an estate or share in an estate, standing in tire name of a registered jrro- 
prietor, wliicli is about to be sold, in satisfaction of a decree, is in arrears of 
revenue to guvt rnimnt, the sale slndl in sucii case be made by the judge* or 
other ollicer of governmcnl in the Judicial Department, who, sifter concluding the 
sah’, .shall first deduct the l)ahmce of revenue up to the day of side, with the 
prescribed penalty and interest, from the amount of purcliase-monry, remitting to 
the collector his full demand, without question or demur, who will forward a 
dakliila or receipt for the amount, to be filed with the proceedings of the judge, 
and tin; judge shall then pay the residual sum to the party to w hom tlie amount 
ol th(‘ decree is due. 

2. Provision must also be made for the realization of any arrear of public 
revenue on estates or shares of estates sold by the courts, which, although not 
in hnlance up to tire date on which the judicial officer, having ascertained that 
point, issued Ids advertisement of sale, have fcllen into balance between that period 
and the dote of actual sale, 

'fhe principal cause of delay in bringing to actual sale lands fixed upon for the 
^tislttction of the decree is the investigation of claimseitherbyco-^barers, alleged 
Iwrchascrs, mortgagees, or other creditors*, These inquiries frequently consume 
so nuu h lime, that occasionally a whole yelr may elapse between the first adver¬ 
tisement and the sale. I think it would be found a good plan to issue, in the first 
instance, u simple attachment and notification for the appearance of claimants, 
and not until all claims hud been disposed of to apply for information to the 
collector. - » 

Nothing 
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Nolliing could in such case prevent the sale taking; place on the day fixed upon >SaI« i« 
after the receipt of the particulars from the collector’s ofiScc, and in that short ^ 

period little or no arrear of revenue could accrue. _ 

3. Care must he taken to protect the interests of government from the inju¬ 
rious effects lik^y to arise from any irregular or illegal specifications of the sjbare, 
or juma or rugbab of shares of estates sold by the courts. 

This most important principle will be best obtained bv a strict atlbcrencc to 
tl)e following rule: ^ 

In the ishtehar of sale, and the lotbundee, &c,, whether the party whose pro¬ 
perty is about to be sold be a recorded proprietor of a distinct estate, ora recordcti 
proprietor of a share in a divided or undivided estate, or olberwise, it shall bo 
specifically mentioned that no more than the rights and interests of such parly 
are to be sold, and nothing i.s guaranteed to a purchus(M* under a sale made by 
the civil courts, save and exccf>liiig the said rights and interests of the said party, 
whatever they may be. 

I shall conclude this Minute by giving specimens of the following Forms lor 
giving effect to the provisions and precautions necessary to secure the publi<’ 
revenue in sales made in execution of the decrees of the civil courts, vvliich, if 
approved, should l)e appended to the new law which it will be necessary to 
frame. 

I. Form of lithographed letter from the court to the collector, calling ibr infor- 
maiion us to the names of the recorded proprietors, and other particulars, Scv,. ikv. 


To the Collector of 


Ziiluli 


N^'.orSuitK- Names 
Parties. 

- Ijlaintill, 

-iltfriioani. 

HTATIiMKNV •»! I0 fU' Stilil. 


Sir, 

In the .suit noted in the margin, A. has pre.seijted a petition to 
this court, [>ra\ing that the landed properly as per particulars, and 
belonging to llie parlies detailed in the margin, shall be sold by 
this court. 


Nunn I 

of P^ipriolar 
fnijn wtioin 

OiTrp** iHi 
Uup. 


111 n| 1 .illliU 
I i! ll\ l\o 1 l<'S tn 1mm 
1 ii< JI. rri'ii I . ilu' 


I'.i- 


1 , I SliJiro. 


A. 


D. 


0 , 


•i. I hereby enclose an istehar of sale, by which you will perceive that tlic dav 
of sale is fixeti for the___ 

You are reque.stcd to fill up and return the annexed form within 
days of receiving it. 

4. li the landed property in question, or any part of it, belongs to any of tliu 
said parties, and is in arrear of revenue to government, yon will be phrased to 
notUy the same in column 7, together with any further sum of interest or penalty 
w inch may be due by the said parlies, calculated up to the of 

18 ^ 

If there are any other claims against the property or the party whose ' rights 
and interests in the same are about to be sold, you are at liberty to state the same, 
or to bring them forward in my court. 


I have the honour to be, &c. 


Court, 

.183 


(signed) 



No,«. 

Siile HI Execution 
of Decr^it■^i of Civil 
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Porm to accompany the letter from tbc judicial officer to the collector: 


Courtfi. 1; 

a. 

9. 

' 4. ^ 


9 . 



a 





No. 

1 

0 

1 

*8 




g> 

1 

'.AL,. 



ill 
















Arrears *1 | I ' I Here state any 

ftddHlenal infers 
Interest - i | | | mation, also any 

Ideatity of kite- 
Penalty - I I | I rests or relaUon- 

shlp between tlte 
recenled proprie¬ 
tor and tliat of 
the party by whom 
the amoQut of de¬ 
cree is dite which 
may have trans¬ 
pired . 


2. Form of lithographed letter from the collector to the judicial officer returning 
tl>e figured statement: 

Ko. (/f Suit. To the Judge of_- 

- plttintil). Sir, 

_, I HAVE the honour to return the figured statement, duly filled up, received w ith 

" *’' your letter No._, of the_ which reached this ofl&ce upon the 

_, in the case noticed in the margin. 


6. 

Spekftc ftlmro 
of eoah recorded 
Proprietor; 
or if not divided, 
atatn 

undivided. 


Name. 




7. 

If in nnranrof Hevemie, 
state Amoout doe by each 
Proprietor; 
or if 8ham arc not 
divided, 

state the Koond 8010. 


asMAAKdi: 


I have, &c. 
(signed) 


Collector’s Office, | 

liT} ■■ ■•]. 

Should the sale not take place on the day mentioned, it will be necessary lor the 
judge to ascertain the exact amount of revenue due to government u]) to the day 
of sale by a letter to the following effect: 

To the Collector of_ . 

Sir, 

In continuation of my letter of tbe^_, I have now the honour to inform 

you that the sale of the_property did not tajee place until the 


2, I request you will inform me within _days what demand is due to 

government on the estate in question as arrear of revenue up to that date. 

_ 1 I have, &c. 

_Court, > Sir, your obedient servant, 

.. 


The form which now follows is to be drawn up .by the judicial officer after be 
shall have received the figured statement from ihi^ collector, and the advertisement 
of sale, lotbundee, and the terms of the account sale will be regulated by it. 


1. 

0 ^ 

9. 


<L 

1 

9. 


0. 


7. 

8. 

0 . 

No. 

J3 

Nnino 

of 

Budder Jttina 

of 

wboM £»tati>. 

1 ^ 

Names and BhafPS 
of recorded ProprUkor^ ^ 

by wbon rite 

Amotmt of Decree le due, . 

1 whose Hipht lutd 

1 Interest only Hra to be Bold. 

,, «• JS s ■ 

^ ti 

AiDObnt 

of 

Decree. 

1 

REMABKsi 

f; 

1 

0. 


"sli 

iti 

Nome. 

Bbare. 

Hl^Uana 

Intprost 

In share. 

|j| 


1 ‘itfi. 


i 

• 










, nefp otale Ui? 
"^linetple bud down 
lo Ckose 7, Bee .3, 
RmTatlon VII. 

tm. 
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It will often occur that the figured statement, when filled returned by Sale ia E»acuti« 

the collector, will not exhibit the name of any one of the parties by \rhom tlie of Cifil 

decree is due, and that subsequently, a petition may be filed asserting that, _ 

although these parties arc not recorded in the collector's office re^latimi, yet that 
they are actual abikane proprietors, or have other transferable right in the |^o* 
perty. In such case it is usual with some courts* to institute a local inquiry. 

When this local inquiry^ or any other mode of inquiry which the court may see 
fit to adopt, establishes the fact that tlie party by whom the decree is due has a 
saleable right in the property, of which he is in actual possession, the following 
form would be a suitable shape for drawing up the information obtained, and the 
precise nature of the property about to be sold, and would regulate the terms of 
the advertisement, lotbundy, and account sale. , 


1. 


a. 

4 . 

6. 

a. 

7. 


0. 






Nttncig 






1 



of Pemons not 
rorordod 

Naiaos 




Per- 

gomisli. 

Name 

Builder Jutua 

Names 

Ppiprmtors, 
whole flight sod 
Interest, 
whatever thSy 

of Pontons 



No. 

of 

of 

of recoialed 

to whom 

Decree. 

REMAKKa 


Estate. 

whole Biitatr, 

Proprietors. 

the Decree is 







may bc% 
arc about to be 

due. 








Bold. 












1. lyrc may 
ftrst be stat4)d the 





! 

1 



Inquiry, local or 
otlMrwitMvand t)tc 
result of It, U) tts- 
certaiu tliat the 









fMirty ihxu whom 
tlie omoimt of do- 









creo is du<; have 




1 


« 


« 1 

i I 

fniiisforable 
jKirty in ttie us- 
tato. 

a. TJio princi¬ 
ple of Clause 7, 
See. 3, Reiitulatioa 
Vni. of IH'ih, 
must be inserted. 


I have thus shown tlio safeguards which I consider necessary, may be practi¬ 
cally obtained, 1 shoultl not conceive tlmt the courts uuuld cx[icrienct5 the 
slightest difficulty in etl'eciing sales in execution of their own ilecrecs. 

On the contrary, I have a strong impression that they would execute their own 
decrees in a far more prompt and efficient manner than under the complicated 
system by which sales in execution of decrees are now conducted. 

The delay under the present systcun is so great as scarcely to be credited, and 
thus it must coutiriue to be so long as the parly interested in obstructing a sale 
can play his procrastinating game beiiveeii two offices. 

It will be necessary to repeal all the Kegulalions which now exist, and to frame 
a new )aw,f but 1 am not aware Qf a single difficulty which would be ex[>ener)ccd 
in so doing. 

Sale of Lakhtraj Tenures. 

1 sec no necessity for any particular precautions in regard to the sale of rent- 
free land. The courts never direct a sale without sonic inquiry as to whether the 

party 

• Tlie practice varies in many courtK; no local iiu|uiry \h made, and iIjc court truhts n* the nazir'ii 
report after the return of the perron who served the prorlaniation and uttachioent, and to \Uv ukuuI 
readiness witJi which claimants make tlji» appearance to conlest ri^ht or wrung; the right ot pro' 
ptTly in tho land about to be sold in txeculiori of the decree, m the ptes(‘i»i jK-riud, when the duties 
oi moousids have tuuipftied so inufli tnoie itiiporiuJfC<>, and their time n> fully fn<^upi«d in ihedct.-iHion 
of civil suits, their dtptitation for ^he purpose of imping local iti(jiiirtc!> oi iht' nature nerw under conai- 
deration would not be permitted; liowever, this is a sul^ect which does not ullect the (]U€«liun at ishuc, 
srnce equal difficulties would be experienced by the courts in detertniniii}^ Urn right of property. 4^ 
land, gtipds, or cliatlels, about to be Rul^lin cxecutkui of a derre^', whcihrr thu sale was roiiducied by 
a court or a collector of reveriiie. 

f In the new law it will be neceasary to re-enoct provieiiins for a deposit of a portion of the pur- 
chase-Diooey for cases of resale, and to dehne trbat judicial autbcity Ahall be tmpowrred tn 
conduct sales. 1 slrould not think that the duty rould we ll be entrusted to any officer under the rank 
of a sucM^ ameen. The courts prould of course draw up the deeds u{ shIci and nutity rite sales to 
the collector 0^ the distiict. • 

30'*- 3 F 
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party is in possasskm, and it is quite iibinaterwl to govtfnt^nt W|ieUier A. or B. 
IS in possession of sueb land; ^and it is scarce necessary io iHisptioQ that no sale by 
a judicial officer can confer any validity upon land afliSged ife Ife re&t-fe^ vrhi^h, 
by a subsequent decision, is deciared liable to assessituiilt. 4' 

It will of course be necessary to restrict tbe sales made by the ctril courfeW 
estates permanently assessed^ and to dedare that no proceeding qf a civil court hi 
selling an estate in satisfeetion di a decree, shall bar the revenue r^hts and interest 
of govemmeaC in tbe property within 12 years after the sale. 

.fit wilt also be necessary to provide that tbe collector ^ revenue shall be fully at 
liberty to bring an estate tb sale,* for as demand of government, notwithstanding 
any proceedings of the judicial authorities to bring it to sale for execution of a 
decree or other award, notifying the same to the judge. 

1 wish this Minute to be recorded, and a copy of it to be submitted to govern* 
ment with tbe repfy to the letter of goveriiment, under date the'31! May 1036. 

llie subject is one of great importance, and the.^papers must now be laid before 
the third member. 

. I have, Ac. 

13 Dec. 1836. (signed) C. W. &aUh. 


Dec aei:; Jaree Sale Rules. 

All sales, by whatever authority authorised or held, in satisfectii^of decrees of 
court, shall be of the nature of private transfers, and sliall not affect processes of 
collector for realisation of revenue, or the rights and interests of co-stiaicrs in tlfo 
estates sold, or mofussil tenures or tenants, any more than would a private sale by 
one individual to another. 

•2. .Sales in sat^fuction of decrees shall be held by collector, or other duly 
nutlioriscd revenue officers, under precept bf the judge. 

3. When the judge may direct lands to be sold, tbe collector shall sell the rights 
and interests only in the lands of the party against whom the decree is to be 
enforced in the propiSPty sold, or in a specific defined share or [lortion or ruebhan 
tliercof, but not with any defined juma. 

4. No sale of lands in satisfaction of a decree where a recorded proprietor 
declares the party against whom the decree has passed has no interest or right, 
shall take place till the right be established by a suit in court. 

5. No sale of lands in execution of a decree shall take place except*aftcr ad- 
verdsements at the moonsifit’s kutcherry in the tannah in vrhich the property, or 
the principal part of it is situated, at the judge’s court, and the collector’s sudder 
kutcherry, for a period of 30 days previous to the day of sale.f The advertise¬ 
ments and tbe lotbundy shall specifically state, that from the proceeds of the sate 
will be first deducted whatever arrears may be due to government on the day of 
sale, from the lands sold. 

(i. The collector shall not entertain any objectbns to the sale to be made, but 
shall refer nil petitions touching tlie same, whether before or after sale, to the 
judge, who shall pass such order as he may think fit thereon. Tbe collector is to 
be merely tbe ministerial officer executing the judge’s precept. 

7. Tlie collector on completing the sale shafi makh his return to the judge’s 
precept, and forward to him the money realized, minus tbe arr^r of revenue that 
may be tlicn due to government. 

8. No order intencring with tbe authorised revenue measures of the collector, 

under the existing regulations relative to estates advertised for sale for decrees, or 
tbe revenue to be paid on the rights and interests sold, or on any question touching 
the revenue status thereof, shall be issued by the judgq, or if issued, sbtffi be of any 
effect. , , . 

9. The judge sballTie competent to ennui a sale b^d in satlsfectlon of a'decree 
if lie tliink fit, provided his order is passed within 20 days tirom the date of sale, 
and provided all arrears of revenue then due to tbe govmtimeot shidl he paid up. 

f • ' to. The 

* Sliould It $0 happen that the date of sale fiaed by tbe judge and the collector be Idle earn, the 
collector will complete bU sale, and the judge wilt stay proceeo^s until made acquainted with the 
reults. 

f 'fhe object is to permit the collector to realize tbe goeerameut rvvemtei if &t by stlh 

previously* ' ' 
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^ 10 * Tbe, cdUoctor sbi^i forward to coaamission^^r, for bb information, statements 
of * 118 aks ^enjd held in sfttisiaiction of decreisii; all appeals against such 

sales shall, tiis ssade to,the lujdgsu 

'i‘i« Shbukl the comanstaoner dee kronndf'to oldeot to a sale in'execution of a 
decree, on the plea of »,«. <fh sto^‘of the gtonnds set forth In Seetim 5. 

Regutation XI. 182a ,'<k on wy point idvolVtag the permanent Mteresta « we 
gov.eraoaentt he shall lutve a ajppeal to Sodder Dewrattny Adawlut, tiMwigh 

the judge, who shall forward tbit appeal withio five days aiftel- it has been pre¬ 
ferred. llje Sudder Board of l^venue shall in like manner he at liber^ to hriog 
before government, for orders, any ci^ that may appear to them to ]«qui|B 
such notice, , 

12. No pnrhaser buying at a sale held in dxebotion of a decree, shall be entitled 
(merely by virtue of hia purchase) to rtqjistry in collector's books as proprietor, 
unless the u^e of the party whose ri^ts and interests he has purchased^ was 
roistered as proprietor of the full right soW J' Or, in otlier words, the purctwser of 
such by virtue of bis purchase merely Will' be ^ allowed ooly in the register the 
same place as was held by the individoal whose righ^and Interirals have been stdd, 
and no place if tliat individual had none. Hfe win not, however, be debarretl 
from pursuing the prescribed course in order to obtain registration Of his name as 
a proprietor, should he think fit. 

13. All forms, statements, reports, &c. now in use between collector and com¬ 
missioner, touching the sales referred to, to be discontinued, except such as are 
specified in Ihese rules. 

(True copy.) 

♦ (signed) F. J, Hcilidayy Secretary. 

Sudder Board of lievetme. Fort William, 

4 April 1837. 

. 

(No. 1490-) . 

From R. Macon, Esq. Officiating Register, Fort William, to R. Z?. MangUt, Esq. 

Secretary to the Govenimtmt of Bengal, in the Judicial Department. 

Sir, 

In continuation of my letter, No. 276, of the 27th January liwl, op the subject 
of the duty to be performed by the commissioners of revenue, in regard to the 
sale of lands by the revenue anthorities in Satisfaction Of decrees of. court, 1 am 
directcrf**by the court to forward to you the accompuiying copy of a letter, with 
its enclosure, from the register of the Sudder Dewanny Adawlut in the Western 
Provinces, and to request that you will lay the same before the Right honourable 
the Governor of Bengld. 

I have, &c. 

Fort William, (signed) R. Macan, 

26 May 1837. Officiating Register. 


(No. 410.) 

From H. B. Haringtm, Era. Register, 'Aliabahod, to J. F- M. Rad, Esq. 

Register to the Sunder Dewahby AdaWlut, Fort William. 

Sir, 

I AM directed by tlie court to require that you. will submit, for the perusal of the 
Calcutta Court, the accompanying cppjr of a letter ftopa the judge of Moradabad, 
under date the 20th instant. 

2. The court observe tiiat the point Sutotitted by Mr. Tayler is at present under 
the consideration of the Ctticutta Court, ti«i a refmwnce from the judge of Dacca, 
and the commhljtiaoer,. of ,.tiie 16th December, in regard |o whidt the opinion of 
this court was Cdttinmiucaied in my lettfir to your addretss, No. 1082, under date 
tjim l6ffi December last, uud the court therefore await the receipt of a reply to 
j^t communication, to WUch they beg to request ^e attention of the Caku.tta 
Court, previously to pwipg ^y orders on Uie present reference from the judge of 
Moradabad. 

1 hav^ &c. 

Allahabad, (signed) //, B. JldHngton, Register. 

28 April'1837. ’ * ' 
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1490, 


(Na. 24O 

•■'It 

From JB. Taykr^ Es^ JudgQ, Zillah Moradabad, to W. Jacksonf 

to the Sodder Bewanny Adawlut, North West Provinces, Altabal 

Sir, ^ ^ j ' 

On the occasion of sales of land in satisfaction of decrees of conrti it is ustiill 
for the collector, at the close of the sale, to report the same to the Commissioner 
for confirmation, and 4so to give notice to the court of tlie sale of the estates ; 
the commissioner having ascertained that tliere is ho balance of government 
revenue due from the estate, confirms the sale. By Clause 2, Section 5, Regular 
lion VIL of 1825, a period of one month is allowed to admit of any objectiohs 
being offered to the sde, and it sometimes happens that the sales, n hicb have pi 
the meantime received the sanction of the codSmissioner are cancelled by order of 
thi court. The confirmation of those Sates by the commissioner, previous t6 any 
sanction from the court, appears to me inexpedier^^ The purchaser, on confirma¬ 
tion by the commissioner, has a right to immediate possession, and the collector is 
required to give it to him, nnlosa otherwise directed^ by the court. ^ In sales for 
decrees, the proper authority for confirmation should, in my opinion, be the court 
by whom the sale has been ordered. 

2. The reversal of a sale where possession has been given involves a further 
inquiry regarding collections, and I would therefore suggest that the Commis¬ 
sioners be instructed, through the Sudder Board of Revenue, to withhold their 
confirmation until the court notify to them the confirmation of the sale. 

1 iiave, &c. ^ 

Zillah Moradubad, Judge’s Office, (signed) B* Taylcr, Judge. 

20 April 1837. 

(True copy.) 

^ (signed) //. B. Ilannglon, Register. 

(True copies.) 

(signed) if. J^achaa, 

f)fficiatiiig Register. 


(No. 1073.) 

From It. D. Man^hiSy Esq. Secretary to the Government of Bengal, to the Offici¬ 
ating Additional Secretary to the Sudder Board of Revenue, Fort William. 

Sir, 

In transmitting the two accompanying lotter.s, dated and numbered as per 
margin, from the register of the Sudder Dewanny Adawlut, for the report of the 
Sudder Board, I am directed by the Right hon. the Governor of Bengal to invite 
them to a reconsideration of the subject discussed in the minutes to which your 
letter of the 4th of April last gave cover. 

2. The reason for which the Legislature of 1793 imposed upon collectors of 
revenue the duty of selling lands in execution of the decrees of courts of justice, 
is stated in the preamble to Regulation XLV. of that year to have been prin¬ 
cipally the security of the public revenue, in cases in which portions of estates,” 
(meaning actual lands, not a share or shares of a whole estate indicated by frac¬ 
tional parts of a rupee, representing the jumma,) ma^ be ordered to be sold.” 
Tins reason, as the Board are aware, does not now exist. In consequepce of the 
inconveoience and lm?ard to the revenue with which they were found to be 
attended, sales of speci|c portions of estates are no loi^r madd^ either for arrears 
of revenue or under awards of courts. In the formelf case the entire estate' is 
now sold, without reference to the amount of balance due; and in the latter, the 

rights and interests ” of the (lersoU against whom judgment has been giyVn are 
sold, without any further specification. 

3. But fur the reason above specified, which has now ceased to exist, bis tordi- 
ship cannot think that the LegLslature of 1793 would have transferred to the 
collector a part ol the judge’s duty, which it ajqiears to him might be inuch^uiorc 
easily and simply tnin^acled by the latter. 


4^ Tlic 



INDIAN tMr 




4* The senior tneinber, indeed, states ihe jMrdfwiae^ hOoW not be Siii to 

pot in practice with ihy doe observance of the ru}^ wd ^afegitu^ lijKicb it of Owmwji of av8 
tvoutd require* witiK^ot eniidU^I| oii'^ pobUe bilfceri* i^osc dji|^ 
to; jprry eaectitton^ iofii^itety more laboor and lime than iiieqiiired %icon-- 
fono to the existing ruk^/’ because *Mbe Jo^inial aotborities eoul^ wUn .any 
ho^ o£ accuracy* prepare the papets lor a sate l^at 
boa4y» ajid accpuoS satq^ Jm* witlmiit for repeated 

collector snfiipe and records* to say nothing of die great additteiitfr 
embarrassnientSy luid mislaid which would r be necessarily ihcli|a^ dtlriiig ih#. 
period the native jodkial officers would be aeqnifing a O this' 

Mr. Puttie adds, that even collectmuy with tbe a|mtude they have acquired mi# 
long practice* and iwith tbejfhpofUnt advantlige^they ^ of imm^iite refi^^ 
cwceto their recorda often fall iaf^eirova ami# and tht^de 

that judges, who do not possess the same knowtiki^ and ^acilttfes* vrUlbe liable w 


many more. ' ;.r, ^ 

5! h appears to the governor, h6wever, lbat in tl^o ai|[u#il^t^ the entirely 
dift’erent nature of the property sold, and of 1be:mode||# conaequetilly 

necessary at a sale for the recovery of arrealia of reverse and at a sate tinder 
a decree of a court of justice, have been lost sigbl of; In the former there iSi 
certainly, under tlie existing system, some compUcation of detail; in the latter, as 
far as his Lordship is informed, there actually is, and assuredly need be absciotely 
none, 


6. In the first case, the revenue authorities are required to sell ab«oiato‘ 2einit# 
dary property, as deiiued by the llegulations. The rules laid down arc "pi'ccise 
add numcTous; itie consequences of departure from Uieip oeftain and unavoittebte. 

7. In the second case, the collector is required to sell by order of the oivil 
court the “ rights and interests'' of in estate B, The rules arc few and simple, 
and much is left to the discretion of the revising officer. Weraitbe judge or his 
officer required to do in this case all that the collector does, some addition would 
certainly he made to his duties, but it would, in his Lordship’s opinion, be a slight 
one, and not more than properly belongs to his office. Indeed, as observed by 
Mr. .Smith, all the real difbcultiqs attending a sate for arrears of revenue, which 
iorm the subject of revision in the Revenue Department, either do not exist in sales 
under a decree, or are determined by the judicial officers themselves, even in the 
present stale of the law .” The collector is the mere instrument, and all tlmt he 
docs might, as far as the governor can sc®, done without danger or incon* 
venience by the judge^s nazir. 

8. His Lordship is so far from thinking that the revenue officers <lcriv'e any 

increase of influence (which Mr. Pattlc contends to be the case) from acting in 
this purely ministerial capacity, and are,able to use that influence for the better 
pertormance of their i>roper duties, that he considers it very desirable that they 
should be relieved from the task, in order that they may be enabled to attend fo 
their strictly fiscal duties w ith less. dislraclioii and increased efficien^. If tho 
<luty of conducling-these s«le.s have any etfeci upon the collector’s intfucnce, bis 
Lordship is inclined to think that it must be unfavourable, for that officer is 
placed by tlie present system in immediate subordination to the judge, and has 
sometimes, it is believed, to undergo animadversion from him. He has no dis-* 
cretiori in the matter; must sell as he is ordered; and cannot even pastimiie a sate 
without the risk of incurring the objections of tlie judge. With all this the people 
must be necessarily well acquainted 7 and such functions cannot surely tend to 
increase a collector’s influence, , ,,, 

9. Mr. Pattle remarks, that the duty of selling lands in execution of summary 

awards, for rent, has q^ecntly^ been transferred from the judicial officer to the cob 
lectoi‘, and thence arguef that it would be inconsistent to transfer the duty of 
selling lands Jo exejEHIitioiii of regular awards from the collector to the judges. But 
this argument api^af8 to bis'^/rdship to be founded in a mtsr;oac(q>tioii of the 
princifue which dictated the Act (Vlll. of 1835) aUu<ted to, and which, rightly 
understood, is entirely favourable to the proposed transfer; for the object of the 
Act in question was to correct the anomaly of the law under which. the eoliector 
passed Ibe decree, and the judge alone was empowered to execute it by a sale of 
land.. It is equally anomalous to require the judge to call upon the cnileciur to 
execute his decree; and a regard for simplicity would dictate the application of 
tlie saiiie remedy. • 

10. .Lastly, Mr. Paltle tlnnks that the zemindais and other agricultifrists would 

300. 3 r 3 object 
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oAiiject to tlie trattsfer of tbcM! sales to tlie civil cbort^ and'dutt Midi tnmsfer would 
have a tendency “ considera^ to dimiaUb the value of kUidetl' profMaty.” His 
!Lordshi{) doeit not see how the Msaimdara would be afRjCtfed' by me ebangc;' nor 
in what manner the traosfn* Wonld tend to depredhte the value of estates,^fer, 
consequently, why the landholders should object to a chalice of system apoifUmis 
head; as the senior metnbdr has not stated the grounefe of his apfirebemion, Ihe 
governor would gladly r^ivo a farther exposition of the views ot the Board. 

11. Mr. Smim was in favour of the proposed transfer from the fevefttifr'lo the 
Indicial officer, but h« considered it necessary to suggest many rdlea and safe* 
guards for the protection of tbe^ interests of government, founded on the assnmp* 
tion that balances of revenue due to government are to be paid out of the proceeds 
of sales in executioO of decrees of couria, previous to tbeir apprt^riation to the 
Insets for which such sales are effiteted. % « ^ 

la. As his Lordship sees insuperable olijectioos to the principle of such a plan, 
he need not examine in detail the mode in which it is proposed to carry it into 
execution; for ha cannot perceive that sales by a judge (whether mediately or 
hnmediately in execution of his awards) have any necessary connexion with eiUier 
the revenue or the revenue authorities. The sale of property uoder'.judicial 
decrees seems to be, (with certain exceptions, which will be noticed jn the sequel,) 
as far as the revenue authorities are concerned, a mere privefte transaction ; and the 
governor is not aware that there is any argument, sound in reason or equity, justify¬ 
ing intcrfereDce in this case which would not be equally valid in regard to all 
'transfers. The real end of all the forms and safeguards alleged to l>e necessary 
is, his Lordship apprehends, to enable the collector to appropriate a portion, or the 
whole of the purchase-money, to the liquidation of the government revenue, if any 
be due; and this proceeding appears to be not only inconsistent with justice, but 
unnecessary for the object Contemplated. ^ 

13. When A. sues B. in the civil court, to recover possession of an estate, and 

obtains a decree, and with it the property, the revenue authorities are under no 
apprehension in regaril to the government revenue ; they know that the security 
for tire revenue is tlie estate itself, and that all parties are well aware of the lien, 
yet the property has changed hands in the same way as if it had been sold by 
auction under an award of court; strictly speaking, the ciwcs are the same. In 
the one case the civil court transfers B.'s estate to A.., in the other the estate 
is, in i>oint of fact, transferred to A., and immediately sold by him to C. for the 
discharge of the debt of B. The transaction is not altered because A. instead of 
selling the estate hitnsclf in order to liquidate his debt, procures it to be sold 
through the medium of the judge. There is no reason, tlierefore, why any distinc¬ 
tion should be made between the two cases; the sale consequent on an award of 
court should be looked upon as a private transactioii. Because B. would not sell 
his estate to pay his debt to A. tlic judge inter{)Oses and sells it for him; but if B. 
bad himself sold his estate, and paid A., the collector would have had no reason 
to interfere. His Lordship does not see why the collector should interfere, because 
the mcdiulh of sale is altered. ' 

14. If, theu, a sale of this deKription be precisely the same as a private sale, 
and the duty of conducting it be intrusted to the judge, he will always inquire, as 
he now does, whether the debtor is in possessicni' of the property declared by the 
creditor to belong to him. Having received from the collector such information 
as his registers supply, the judge will proceed to sett "the riglits and interests **of 
the debtor in the property described. As soon as the sale is complete, he will 
inform the collector of the change of names, so as to enable that officer to register 
the name of the purciiaser in the place of that Of the debtor. If the debtor's name 
had not been previunsly registered, there wiU be' oobCed tei register thet of riie 
purchaser. 

15. As to the purchase-money, the judge will, of course, pay over to ^e^rolder 
of the dect'ee the amount of his award, and will either return the rMidUe to the 
debtor, or dispose ef h, as to him may appear just and proper. - 

16. Arrangements might easily be made for notifying to the assemUage at the 

time of siile, both the principle that the purchaser of a khalsa eMate entmn at once 
upon all liabilities of the seller, in relation to govermnent, uid to 

that particular mehal, and the fact of the precise amount b^ncU doe i8^m'the 
whole estate, leaving purchasers to ascertain shares. But when odoe the priudple 
was understood, both precautions might be well omitted; as intending purchasers 
Mould satisfy tlieinselves u|)un the latter score as a matter of course, exactly aS> with 

if 
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i7« Tiw |Hiib, tmdef xiw 

t))^fift)e|of 4ie riglrts mi ,iiwwit*'.:<^,. ^. ., .„ - .,,,, .....-..j... „ 

dSftieo emit, «foa^ to lept, 

Jbordship to be wfinite^ preferBMe,.*® jflto firectice .»* 
to obtoin, and which is fraogbl w 

the laitor deaepptiw to *« 

from the ineli«l|i^> oBtoWltog o»*W. toh itoWce only to toe i^#i;W the 

•decree.- ''•iyi::k. *' ■ .■-•••?"•,- ■•■''' ' 
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against; wboto executtoa has issuedvia fhejiiw®:; 
(hjuMice is done to both partly “" 


ippetor of toe tototo.Jntd, ^ 

_^. .. ^ ,,,. ue from the whde estfite is ib|^« 

tp’lhll upon one coparcener, anl| where the tBif^eWtoce is not sufficient to satisf^flse 
demand of Hie decree bolder, be is driven^tt^* wocess for the rocoyeiy of 

Hie remainder of his debt, or loses it aitpgetoft i 

Lordship of putting up toe rights nod .interests thji debtor, pnrthpned yito JWs 
sitbre cd the unliquidated pitolic detmo^y thh creditw. may expect togi^exaetiy 
what toe property ol' his debtor, subject fo that prior. Btoi 'it ®y the oth^ 

ptaai, he only receives the difference oetweeo that vaiueipd Hie Hen of goyemmeht 
OB the whole estate. , ;,, 

19. Tlie law certainly warranto the proceeding objected to, because eacb| sharer 
in a joint individual estate, is strictly answerable for toe Whole bstoncei and the 
nreessity of the case, coupletl with Hie conskteration that any cophreeoaf 'TOay at 
any time apply for a bulwarra, justiiies the rule. But Htttp can he no good .reason 
for acting upon it, to a breach of equity, when by a sato of rights apd intirests, 
subject to the government demand, tlie safety of the public revenue inigbt be 


abundantly secured, . ^ , 

'JO. llis Lordship is given to understand that many collectors, aware of the groat 
hardship involved in tiic course above described, endeavour to avoid it when 
directed to sell the rights and interests of imUviduals in kbaha estates, in pursuance 
of awards of the courts, by advertising, in the first instance, the whole estate for its 
revenue balance; and then, if the balance i&paid, by proceeding to the sale under 


Hie award. ^ 

■Ji. This, which is at liCSt but a clumsy expedient, will not lie practicablo wlien 
Rxed days arc appointed for the holding of periodical sales for the enforcetnant of 
tlic public demand in each district, as his Ixirdship hopes will shortly be the cose; 
and even uniter existing circumstances, it opens (he door to the obvious fraud upon 
the decree holder of his debtor buying liis own estate under a fictitious name, and 
thus aUogetlier baffling execution.. 

2'j. .All (his incoRvenience and injustice would, in the opinion of toe governor/ 
be avoided by the simple plan of keeping the two cases of sale in satisl'sction of judi¬ 
cial decrees, and sale for tho realization of the government balances totally disiinct. 

'J3. But it appears necessary to Hie good effect of tbis plan, thgt the duty of 
conducting sales under awards of court snouki be transferred fioin the collector to 
tire judge; sosJong as tliese sales are made by the same officer, wlm sells for arrears 
of revenue, it wul be difficult, the governor thinks, to make the people compre¬ 
hend that, as collector, ho has no interest in, or connexion with the sales which 
he conducts by order of the civil court. Tlie people do^not gyuorally, he iqjpre- 
bends, draw this ffistinetkm at present; they see toe collector making liuth des- 
cripfioBS dS sale, and to>^ induces the citoneous conclusion that Hie effects are 
the same. But, were toe duty transtorired to the judge, there would lie no jhazard 
of such coufuaiuai .^d toe reason of the cliaage in the law would at once be un¬ 
derstood.* 

24. The excepHons alluded to in paragraph 13 of toia Utter, as those in which 
toe vigilauce of the collector might be. required for tlie protection of tlm iuieresta of 
government are, firstly, wben auy property, klmlsa or laklieiiii, pledged to him in 

(Mfcurity 


* Id canfirmiktiMi of this iflniop, ia rcigortl to the e.ai*<>ng renfiiitiuii oT notieoW it fliiky be inutired 
^ that s native gentleman, wtio wm« very aaly iu the piiWic printa seme yean ago Sgaiint the resuiup- 
tion'ISvrs, arged atsaagty that modt takhereg '(Sttd had (Wen (mni||^ bv kt present noMsssun “ at 
cotiecteis* sale/* (in cseeationiof dedraesjuator ibe iaiprcuaioo, eviiteRtIy,4«at sii«h win invuived 
a recegnitien .on, die part ui tlpi leven^. autliurities uf the validity, (he. tie, of the u-iiurfs •« 
tiaoaterred. ■ • , 
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security for farmers, abkars, or others, is advertised for sale ip es^ecution of a 
decree of court; and secondly, where an estate, in balance beyond its owp yaluey 
blit the property of a wealt^ individual, is in the same predfciimeot. ^ 

25. As reftards the first, hw Lordship does not see that the collector iro^id i>e 
in (I worse fiosition than he is, or ought to be at present, if it be provided 
advertisements for sales of land'shouid be sent to bis office; and if, as an addi¬ 
tional safeguard, be furnish the vakeel of government with a list of all landed 
property hypothecated to him, and of the parties pledging it, in order that tiffiely 
notice may be given of all suits in which sucli lands or parties are involved, and 
by which the security of goyernment is likely to be affected. 

26. The second case is an extreme one, but it is mentioned as one in which 
fraud inigiit pos.sibiy be perpetrated. It mu^ be the fault of the collector, how¬ 
ever, if any estate is allowed to full in'balahce beyond its value, and still more if 
he allowed time fur tlie consummation of tlic supposed fraud; such a case need not 
be specially provided for. 

27. A full consideration of the subject has led his Lordship to think that the 
repeal of Regulation XIjV. of 1793, and such other laws as now prescribe that 
sales in satisfaction of decrees of the courts of judicature, should be made by 
collectors of revenue, is very desirable in point of principle, provided the'fehange 
of system can be effected without any undue inconvenience, or a necessity for 
an increase of establishments; and that the courts should be empowered to sell 
all property in execution of their own decree.^, after making all necessary inquiries 
in the collector’s office. These sales when affecting landed property, whether 
khulsa or iukheraj, should be strictly confined to the rights and interests of all the 
debtors in such property, without any furtlier specification. 

28. Further, his Lordlliip inclines to tlie opinion that the collector .should be 
debarred from all claims on the proceeds of such sales, on account of any demaiul 
of government upon the debtors, except when such demand is sanctioned by a 
decree of court, or.wlion tlie specific properly, or the general property of the party 
whose rights and interests have been sold, is specially hypothecated to govern¬ 
ment. 

29. Under such a system there would, his Lordship believes, lie no such injus¬ 
tice done us now, he apprehends, is often committed ; and, after much deliberation, 
he cannot perceive that the government revenue would be placed in any jeopardy 
by its adoption ; on the other hand, its simplicity and Convenience would certainly 
be great. Tlie early report of the Board u|)on the whole subject is requested. 

1 am, kc. 

Fort William, (signed) J{. I). Mangks, 

13 .lunc 1837. Secretary to the Government of Bengal. 


(No. 1413-) 

I'rom li. /). Mavi^lcs, Esq. Secretary to Government of Bengal, .to R. Macon, 
Es(j. Officiating llegister of the Sadder Dewanny Adawlut, 

Sir, 

Judicial Dep. W'lTii reference to Mr. Reid’s letters of the t8tb March 1836, No. 629, an<j| 
27th January 1837, No. 27(1, and yours of the 2Gtb May last, No. i490i,,aiid 
their icspcciive enclosures, lam directed by tlie Right honourable the Governor qf 

Copy of a letter to the Olhciatiiig .Secretary to the SucUlcr Board Bengal, to request that will lay teforc the 
oi Kevenue, dated 3d May 1S30, No.65<-,. court the Correspondence noted on tlw 

tJiito - - fioiii ditto, liaiwl 4t'.i .4pril 1837, No. 143. margin, with a request that they will favor 

iodiito,ai reply,of thepreseiitdate. No. 1073. jjjg Lordship with their sentiments iii[)on 
the question, us far as it relates to the de'partment und^ their superinftendejoce. 


Ditto 


Fort Willi, nil, 
13 June 1837. 


I have, 

(signed) R. t). Mangkii ' 

Secretary to Government Bengal. 



^ iNtiiXfc? tAW 

(^o. !866.) / ’ ‘ - 'i. > 

froui P. Ta^fJei', E»q. Deputy R^giater, Fort AVflUam, to Jt. E»q* Pre««it:^.lfL'Uai< 

j^Sectjetary to tbe Government of Beratd) JudUmii Departmoikt. tnyi W.ltitddwn 

^‘SirT '' , K.qr».Juflf«.D.(;. 

continuation of Mr. Reid’s letter, dated aytH January last, t am directed by 
the court to request that you will lay before the Right honourable the Govemor of jTf. M. R«d, E«q, 
Bengal the accompanying copy of a letter frdm the officiating jodge of zillah Offioiaung judgr. 
Cuttack, dated as per margin, and solicit his Lordship's early instructions on the No. 6s, th# ad 
same subject. * Apnl 1837. 

I am, &c. 

Fort William, ' (signed) P. Taller, 

30 June 1837. * Deputy Register. 


(No. 62.) 

From fl. F. Hatkom, Esq. Officiating Judge, Zillab Cuttack, to /. J^. M^Reid, ’ 
Esq. Register to the Sudder Dewanny Adawlut, Fort 'Williajn. 

Sir, 

1 Jutc to transmit, for tbe opinion of tlie Sudder Dewanny Adawlut, copy of a 
letter from the commissioner of this division to the address of tbe collector of 
Cuttack, dated 1 oth September 183 and also of tbe Persian Proceeding therein 
alluded to, directing the collectors in the division to discontinue the practice ol 
submitting to that office for conhrmation accounts of sales made in execution oi 
dwrecs of court, such being deemed by tlie commissioner unnecessary to the vali¬ 
dity of the sale, useless in form, and, with reference to the provisions of section ,■>• 
Regulation VII. of 182.5, likely to lead to embtirrassinent. 

3 . I make the reference, being aware that in some districts public sales made by 
collectors, on whatever accounts, are not considered final until confirmed by the 
local commissioners. 

3. The regulatious in force do not, I believe, clearly lay down^ any positive 
rule for the confirmation of such sales, either by the cotiimissioncns oi revenue 
or the judges of the court. In sales for arrears of revenue it is distinctly pro¬ 
vided for, vide .section 4, Regulation VII. 1830 j hut when made by the collectors 
in e.\ecution of decrees of court, the section quoted by the commissioner (cluuso 1, 
.section 5, Regulation VII.•of 1825), although it declares that the judicial authori¬ 
ties shall be coiiipetciit to annul a sale in proof of irregularity, does not advert to 
the confiiniation of sales where no irregularity has taken place. 

4. In like nianiici, by section i(), Regulation XLV. of 1793, the courts are 
vested with the power of countermanding or postponing judiciui sales about to be 
conducted by revenue officers, but no reference is made as to the necessity of a 
formal confirmation by either one authority or the other. 

5. From the tenor of the Regulations, however, I would suppose that the com¬ 
missioners’ confirmation was requisite, after allowing one month from the dale ol 
sale for filing in the court petitions for objections, as per clause 1, section 5, Regu¬ 
lation VII. of 182.';; for otherwise, if the local commissioner he not lequircd to 
superintend tlie collector’s proceedings or to lie apprised of the result of the sale, 

I /jo not understand the nei^ssity of transmitting to the collector througli that 
officer the statements of Imds belonging to the defendant, pointed out by the 
decree holder; and yet this is provided for by Regulation. f- 

, 6. Again, tbe more recent enactment of Regulation VII. of 1830, declares J 

that the local commissioners of revenue, with the concurrence of the Hoard, ‘ 
shall be competent to prescribe the conditions, in regatd to the tcnn and mode of 
making good the purchase-money, under which public sales shall he bcicafier giade; 
and this rule, it further provides, shall be applicable also to sales made in satis¬ 
faction of decrees of court.” 

7. 'From this it would appear that the Legislature had intended that the com- 
Diissioners should regulatd' the procecdingi of sale, held by the collectors in 
satisfaction of decrees of court, as well as on account of at rears of revenue. 

8. For the reasons before stated, I beg to solicit tiie opinion of the Sudde: 
Dewauny Adawlut on this point. 

% ^ I have, &c. 

Judges* iDffice, Zillah Cuttack, • (-igned) //. F. Hathorn, 

3 April 1837. Officiating Judge 

* (True copy.) . 

(signed) P. Tat/kvt Deputy Register. 

3 G 
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(No. .Til8*) ' 

From l^tj/lcr. Officiating Register, Fort Wiitiain» to /i. 1). Esq 

Secretary to the Governmeat of Bengal, in the Judicial Departm^ili. 

Sir, ^ m 

I AM directed by the court to acknowledge the receipt of your letter, No. 1413 
dated the J3lh June last ^ » 

2. In reply, I am desired by the court to forward to wu the accompanytaj 
copies of the minutes recorded by the several judges upon the subject in question, 
and to rcquc.sl tliat yon will lay the same before the Right honourable the Goveriioi 
of Bengal. 4. 

I have, &c. 

Fort William, (signed) P. Tayler^ 

20 Octobe r 1H37. Officiating Register. 


Mr. Pe7//;‘/5fys Minute, 

I UAVK read and attentively considered tlie correspondence which accompanied 
Uiis, mill entirely eonemring with the government in the view taken by them, (as 
exhibited in Mr. Secretary Mangles’ letter to the Sudder Board of the 15th Jun€ 
last) (»f the (jueslion at is^ue, see no occasion to obtrude observations which w^ould 
necessarily be the echo t)f what has already been set forth in support of tlic change 
\\hi(:h 1 would advocate adoption of. 

2^ August 1H37. (s-iguod) R. IL Raitrat/. 


Mr. 1 ). (\ Smyth's Minute. 

1. Tuf; object that i 1 h‘ government liave in view is to expedite the executioi 
(d’ judicial ilecrei*s without endangering the security of the |)ublie revenue. 

j. The Right honourable the Governor of Bengal is of opinion that Rcgula- 
i»on XLV, of I7P3, and other sale Rcgidations may be safely rescinded, and tlic 
courts ( inpowered to sell all property in cuxecutioii of their own decrees, .such .sales 
being strictly conlined to the rights and interests of ttfe debtors in such property 
without any further specification. 

T- I l)eg to observe that this subject was l)roiight forward by Mr. H. T. Prinsep 
in Se})tember 1830, when he was specially deputed by government to investigate 
the causes of the delays that were;*alleged to have taken place in the execution oi 
the (h'crces of the coiiiTs, and was duly reported on by tins court in their letter tc 
governmiMit under date the <Sth June 1S21, No. .53. 

4. In the .'jbtli paragraph of his report, dated 30th September 1830, Mr. 
Prinsep .submits the following remarks regarding the uselessness of a reference tc 
the Board of Uevenue, observing very justly that the reference “ is a mere form, 
tiiat has no clfcet whatever beyond tliat of occasioning unnecessary delay.” 

5. “ Pani. 3(», The question now to he decided by government is, whether it is at 
all necessary or expedient to fetter tlie courts in theirHsode of proceeding against® 
debtor’s property, and to tie them down to any particular forms; if this be thought 
adv isable, distinct rules miglit be laid down, either by a government Regulation 01 
ny some circular ordeis on the subject from the Suddnr Dewunny Adawlut. Il 
seems expedient that tlu nece.ssir.y of a reference to the Board of Revenue prioi 
to the sale of petty interests in land should be dispensed with, more especially 
ulirn it may not he a govenuueiU zeniindaree that is proposed to be sold. Ir 
ca.sc'^ of minor ]in[)ortanee, iliere can be no reason wdiy the collector* should not 
-ell iinmedialelv on a requisition from the court, and perhaps small zemindarees 
even mii.ht safely be inclutletl in the moie summary process above suggested, as in 
MU h the refen nc(, to the Board is a rnere form that has no effect whatever beyond 
tliat ot (K’CMsIoning unnecessary delays.*’ 

o. In tIw -e remarks, and in the suggestions of the Right honourable the Go^ 
vernor ol Ikng.d, as far as If^clates to the sale of lands held exempt from the 
public »i-stsrinent by the courts, I entirely concur; and 1 w'oul 4 ,viccordingly 
>;iggc.st that the voiirts he empowered to sell any portion of land "held exempt 
iro:n the public assessment, without application to the Boards of Revenue or to 
i!u' collector i>f the ddslrict, uV to any other ofiiccr in the revenue department. 
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7. To the plan, however, suggested in Mr. Secretary MAogles" letter of the Exeeutiow 

13th June last, of selling the rights and interests of the debtors in pro|perty under 
attachment without any further speetfication^ I am hitogelher opposedw 1 believe ^ ^ 

a system would give rise to much fraud or chicanery, as well serious 
afli%s*»ntl diblurbunces. On this very subject Mr. Prinsep in the 57 *^ 
paragraphs of bis report observes as follows ^ 

8. “ Para. 57. It occurred to me at one time, that much of the conftisiort 
experienced in tiiis department of the hiraioess of the court was owin^ to the 
custom of suspending sales whenever claimants appeareil, and I thought tt might 
bo preferable, iu order to cut od' the inducement which the debtor has under such 
a system to investigate evasive claim^ that ilte sale of his interest should be made 
peremptorily before any inquiry tak# place, under a diiclaration that the debtor's 
right and title only would be conveyed, oikI that any parties whose claims might 
be preferred before the (lay of sale, should be entitled to have tlicir case investi- 
g^ed at the time of delivering over possession to the purebaser. This is pretty 
nearly iIjc sysStem under which sales arc now made by the i%beri#of Calcutta t»f 
land.s lying iu tljc molussil; for if the mofussil authorities conceive them to havt' 
been at the time in the possession of a third i>erson, they seldom cause them to be 
delivered to the putchaser; but, on the contrary, the latter is obliged to bring a 
regular action, in order to prove the right of tin* person whose interest send, 
to be superior to that of li>e claimant, whose temporary possession is considered 
proved.'* 

p. Para. 58. All the natives to wdiom I mentioned the plan of selling 
per(.iij})torily, in the above manner, seem(?d tp think that bidders wouhl be few at 
such a sale, from the want of security to the purchaser, or at all events that the bid¬ 
dings would be confined to those immediately acquainted with the debtor’s eiremn- 
stanccs, that is, to his neighbours and relations, by means of whom collusive 
j>uiTbascs would often be made in order to hear lurther process against tlie same 
property. The point is, however^ OJie which well deserves consideration, and J 
am still by no means satisfied that the [)hui of iinmerdiate sale could not be pre- 
ieiable to that now in use. livi n at present, the collector is obliged, for his own 
security, to give [uiblic notice that it is only the debtor's interest tliut he sells; and 
sonielimes lie suspends the sale on the appearance of claimanis, notwithstanding 
that the judge has <fisp(»se(l,of all the cases brought forw'krd under tiie proclama¬ 
tion of tiie court. In fact, thercfort% the sale i.s little better than it would be if im- 
mcdiutcly, in so far ns the title, conveyed at it is concerned; but the investigation 
by the court is a Jade award against any claims that may ha\e been brought 
forward, and in addition to thi.s assurance, the purchasers arc now certain of 
obtaining possession by Ac means of the courts, a thing perhaps more looked to 
than ih(* title itseUV* 

10. My own experience enables me to say rhal tlio concluding remarks of the 
foregoing jiaragraph are exceidingly correct, and I liavc no hcsitniioii in staling it 
to be my bc'lict, tliat unless the purchasers were certain of* being put in posse'^sion 
of their purchase by the courts, the property would sell fur little or nothing; and 
unless a summary investigation into the claims of parlies coming forward i> made, 
it will be utterly impossible to put any purcimst:!* in possession, as the decree 
holders in Ilcngal would, I Save no doubt whatever, })oint out and attach proficrty 
not only belonging to their debtors, but also to any person with whom ihev might 
be at enmity, merely for the purpose of involving him in a lawsuit, 

11. With regard to the recession of Regulation XLV. 17^3, and the other 
sale Regulations, and the plan of empowering the courts of justice to aictl lamJi< 
paying revenue to government in satisfaction of decrees witliout application liie 
revenue authorities, I must also, after niucli consideration, decidedly object. 

12. ^ It will* as is very justly observed hv my colleague, Mr. F. C. Smith, 
establish two rival shops.fcfr the sale and^nii^asc of property, and will, I Jjciieve* 
lead to infinite confusion and to much claslimg of authority. A Pathec estate 
held under Rtgulaiioo VJII. iSkj, may be at the hammer "at one and the same 

, moment before the jud^e and ihe c ollector, the ^dge selling the property m 
execution of a regular suit under Regulation IV. 1703; the collector again se lling 
it for arreais^f)! revenue under Regulation VIJL of ifsiy. In :*hort, 1 feel sati>i- 
fied* however plausible this scheme may appear in theory, that in practice it will 
A be a decided failure. . ♦ 

13. I have therefore to suggest that in replying to Mr. Sccrcfaiy Mangns' 

3,00. 302. ' kiitr 
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letter of the 13th June, No. 1413, we iniimn the H^ hononrable the Governor of 
Bengal that the court is of ojMuion, 

1st. Tbat.all lands Iteld exempt from the public.asseasmeni mftj;.h$: 4 pM, by the 
civil courttof judicature in setis&ehon of their own decrees^iwitb^t any ag pito - 
tion to the revenue authorities. ' s ■ ■ 1, , :T 

2d. That all lands paying^tevcnue to government.and, the sidiordinate tejaures 
connected therewith, sbonld continue to be sold at the requisition of the dtril courts, 
in satisfaction of their decrees by the revenue authoiities, under such mi improved 
system of sale as the Budder Board of Revenue may consider advis^lo* and. 

;;d. That the present regulations and rules of practice authorising a iniamary 
inquiry into the truth and foundation of claims preferred to any lands attached and 
advertised for sale be upheld. , . 

14. In concluding this note, I beg to add a remark recorded by Mr. C. Smith 
on the Sth June 1821, when this subject was formerly under the consideration' of 
the court, and which observation, I regret to notice, is equally applicable 
revenue authoiities of the present day. ’ 4>'r ” 

1,5. I object to any change in the law with respept to the of ^ 

decrees; tlie provisions of Regulation XV. 1793, Regulation XX. 1795, attilv^ 
lation XXVI. 1803, I think highly proper. It wotdd be as well, however, if She.-' “ 
revenue authorities were made to understand better than they suem to do the ' 
meaning of the words “ wiih all practicable dispatch.’' 

26 Sept. 1837. '(signed) H.C.Smylh. 




Mr. Braddon's Mixcte. 

CoiN’ciiJixo entirely in opinion with Mr. D. C. Smyth, it is unnecessary to 
add anything more. 

, (signed) IV. Braddon. 


Mr. i-: C. Minute. 

It is now nearly ten yearn since I last held charge of a zillah court; and 
I feel, therefore, considmble diffidence in giving an opinion on a point of practice 
like the present. 1 recollect that the impression on my mind with regard to the 
sale of maufee lands and houses, &c., which was transferred to the Adawlut from 
the collector’s office, shortly before I gave over charge of the last zillali court 
1 had exercised jurisdiction in, Wits decidedly adverse to the change. I found the 
.Dewanny courts liad neither the records requisite for ^ duty to refer to with 
dispatch and facility, nor amlah acquainted with tlte details of revenue requisite to 
perform tlie duty without mistakes, nor amlab of respectability to (terform the duty 
of auctioneers, aud to give possession after the sale. 

There is one objection which must strike every person who may peruse Mr. 
Mangles’ letter, namely, that the system proposed of making the civil courts sell 
the lands for realization of decrees, will establish two rival shops for the sale and 
purchase of landed property. One, the revenue, must inevitably obtain a supe¬ 
riority over the civil, because there will be a certainty that a purchase made there 
is free from all government demands. That certainly cknnot well exist in the civil 
auction room. 

Moreover, it may well happen that an estate niay be advertised and sold by 
both departments. Aybat confusion such proceedings must produce I leave to 
conjecture. . 

On the other hand, the simplicity of Mr. Mangles' plan is cerfeinly in favour 
of it; and if it could be arranged so that there shall be neither -confusion, nor 
rivalry, nor delay, it would no doubt be advisable to adopt it^ I dO hot attach 
much importance to the arguments aboul the dignity of the collector being injured 
by his subordination at sales of land to the courts. The people arh accustomed to 
see him, hammer in hand, perfo^ing the duty of auctioneet, wM all Bie usual 
nourishes and emhcl|ishnieny|j but It will be a novel sight, arid reraCr ^ra digni¬ 
tatem to see 11 judge on the bench first pass a decree in suit, aiid^hen des^nd 
to Uie auction box to sell estates to release the debt. ,* ^ 

4 Sqit. 1837. (signed) . l\ C. Smith. 
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Mr. IIuichiuioH*B Minute. 

I CAN perceive none of the difficulties anticipated by ziiy cotleagpes it) tbe pro¬ 
posed aitemtion of the pitvcess of sale of foal^oozaioe estates^ but, on thi contrary, 
^l^ve that it will save much time, expense, aM confusion. The^collector at present 
IS a mere auctioneer, under the orders of the civil court, which conducts all tlie 
necassaiy inquiries (summary) as to claims of property, Ac. in the estate to be 
sold. course alt the necessary information to be derived from the collector's 
office will be required and supplied previously to sale by the judge. By the 
present law the right and interest of the [Mirty against whom is issued proofs of 
execution* is all that is guaranteed by the stliing officer, and the purchase]^ must 
reflate his bidding by his knowledge of the withal, and the state of its proprietary 
title; in oilier words, he buys with his eyes open, and makes the bargain at his 
own risk. I agree, however, with Mr. F. C. Smith, that the duties of auctioneer, 
do Eot beht the dignity of the bench ; indeed the nazsir is now therefore always em¬ 
ployed, and it is matter for considemtion whether an officer receiving a salary of 
25 or 30 rupees per month would be sufficiently trustwprtby in sales of value and 
importance. I have long thought that tlie appointment of a respectable {>ersoii, 
European, on u competent salary, would be of vast benefit to our mofussil 
courts for sue!) duty, and the present occasion affords an opportunity of discussing 
the question. 

1 fully approve the proposed measure of emfwwerrng the civil courts to sell in 
execution of decrees landecl property, whether malgoozaree or rent-free, without 
limit, subject to the provisions of Regulation VII. 182.5, which I do not think can 
he rescinded. 

2 October 1837. (rigned) J. R, IJulchinstftL 


Mr. Ha?'(lwg's Minute. 

After duly considering what has been urged for and against the .subject dis¬ 
cussed in the accompanying papers, I am of opinion tliat it no longer is necessary 
or desirable that tlie revenue authorities should be applied to for tlie purpose of 
selling estates in execution of jucliciul decrees. 1 doiibt not but that tlii.s duty, 
under prescribed and judicious rules, can be and ought to be performed liy^somc 
respectable and trustworthy officer of the court. It could never have been 
seriously contemplated to make*un auctioneer of the judge; but it is nevertheless 
desirable that he should always be at Imnd, and near the room or other place in 
wbici) sales are to be conducted. On commencing the new syatem, various frauds 
will doubtless be attempted, and in some instances serious depreciation of ])ro- 
perty will be experienced, and dissatisfaction ensue; this, however, will not last 
long, and will be niore w less extensive according to the nature of the rules which 
may be csUibiished, and the manner in which they are carried into execution. 

Ttic j)rovisians of Regulation VII. 1825 to be observed. 

October 1S37. (signed) C, Harding. 


Mr. Mixuie. 

I SEE no objection to the plan proposed in the secretary’s letter of the i3ih 
June, provided that care be taken that the sales by the civil courts and by the 
collectors do not clash, and that the judges be not comjHjIlcd to perform in person 
the office of auctioneers. The judges have no time to devote to this extra duty, 
as they have all now to perform the duty of commissioner in addition to their 
own. The duty of conducting sales should not, howewer, be left to the nazir, but 
should be entrusted cither to the principal sudder ameen, Of to a covenanted 
assistant, and this would be a good opportunity of re-urging on government lh(! 
cx|)edieucy of appointing covenanted assistants to the judges to relieve them of 
some of their duty. 

1 suppose it is intended by selling* merely the right and interest” of the 
person against whom the decree is given, that the Supreme Court practice of 
leaving the purchaser to institute a suit to get possession ol his purchase is to be 
followed ; if this plan be adopted, the execution of decrees will become more diffi¬ 
cult than ever, for the property will be depreciated in value, and much more must 
therefore be sold to satisfy demand. 

16 Oetdber 1837, ^ (signed) J. }\ Af. Reid. 

- , . ^ , (True copies.) 

(signed) i'/IVy/er, Oifjcialirig Register. 
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(No. r>730 

From */. Diinhar^ E$q. Offipiatinf; Secretary, Sudder Boai^d of Revenue,^ to 
Jp, J, Halliday, Ebq. Officiating Secretary to the Government of fieoj^t^ 
Rf venue Department, Fort^WillSim. 

Sir, _ ' ^ ^ ^ • 

Tjie Siidder Board of Revenue having had,under consideration your prede- 
cc5=sorb letter, No, 1073, of the I3ih June last, regarding the transfer of the sales of 
lands in execution of decrees of court from the revenue to the judicial authorities, 
(liiecl me to communicate as follows-for the information of the Honourable the 
Deputy^governor of Bengal, 

2. The senior and temporary mernliers having paid earnest attention to the 
several argument.^ referred for their consideration, direct me to inform you tliat 
they do not see any reason to alter the opinions they have already expressed op 
this important (juestion in their minutes hearing date the 22d June 1-83^. 

Mr. J^itlJc obscrve^ip, that selling the lands of recorded proprietors 
lion of decrees (without first satisfying the demands of goveniment) 6^ ; 

agency of the courts, is lial>le to the objections he has already urged; but twt 
litigatioti, fraud, and injustice that would be perpetrated consequent on authorii^C^ 
]>cing given to the courts to .sell the rights and interests in zemindaries of iudivi- 
duals liot rccoidctl, ami on the subsccpient enforcement of such sales, would be 
not only extensive and ciulless, but would be productive of an immense increase 
of exactions, and very troublesome cases for the adjudication of the civil and 
criminal rmuts. He adds, that the Supreme Court even does not pretend to 
such a jurisdiction ; tor, although it sells rights and interests, by the agency of the 
sherifi, vet ii resistauee to the purchaacT be offered, the sale is not enforced, but 
the purcliUMer is left to prove, by a regular suit, that the rights and interests in the 
estates belungeil to the party on wliote respousibdily they were sold. 

4. rile tf‘inporary member also considers that, by the iniroductioii of the pro¬ 
posed innovation, a do(»r to considerable fraud and injustice would be oju'iicd, 
and that the lo^s uhicl) government would sustain would be great, inasiuueh as 
altlioiigh it may be j)ractieal)le to recover the revenue due on coiates by the sales 
of tlms(^ estates when the balances are not heavy, it will be very <liffK:uIt indeed to 
recover bidaiices not reaU/.ed in full by the sale oj, the estates on which liiey may 
iiave iiecnietl, as mil as all claims or security-bonds and otiier ini^colluneous 
demands, incliidiug abkaree balances, wliicl\ even under the present system can 
only be })artially realized by means of great vigilance on t/ie part of ibe revenue 
officers. There is no part of a collectoi s duly, he oliscrves, more difficult tlian 
lo realize balance'N due on miscellaneous accounts, and none on which he i^ more 
generally thwarted, as may l>e usccrUvined on a close (xamination of the kiia?-'^ 
inehah und irrecoverable ijultmce state imaits lor tin' last five yeans. 

.> Mr. Walti'i.s consideirs that a broad objection lo the proposed measure is, 
that if it be ( arried into (dfcct the courts will more than <’ver be resorted lo by 
(liosc who are indt hted lo the state, with a view' to evade tlic collector's <iemand. 

It may Iki fairly inferred, he supposes, that a judge is always eager lu exociue hi.s 
orders, and satisfy lii-s decrees, and that a collector is as rmicli so lo collect his 
l>aiances. Under the present system the collector acts a& a check on the juilge, 
tor tlie judge cannot sell without applying to the collector, and informing him of 
what is going on. Let this restriction be removed, and the result will be, in the 
opinion of die temporary member, that fictitious claims'^aucl transfer^, und be- 
name purclmHes, supported by orders and decrees of court, wi|l so abound, more 
especially in the courts of the. largely cnijHiwcred native judges, that there will be 
little chance of any recovery of the clues of tlie state. 

d. Lastly, Mr. Wallers observes that ibe only remedy, he sees, if the inno¬ 
vation be insisted upon, is the improvement of the sale and registry laws, and the 
giving to registered obtigations a positive and practical lien on the property 
pledged, second only to the lien the land gives to the state in the recovery of its 
revenue balances, which should be more strictly upheld and enforced. 

7. On iho extent of the lien oft the projwrty of defaulters, which the few* as it 
stands giv< s t<> the government, Mr". Walters embodied his sentiiiieuts at large, in 
a minute *l;n.ui 30th May last, on a reference iroin the commissioner of Moorshe^ 
(labftd; and us tliis is a very important point, as connected with tli6 present 
discussion, a oop\ of tlie minute is annexed at Mr, M'/^lters" desire, for the con- 
.sideratioo of gbvertnnent. Bbl even then the balances due on estates sold would 

not, 
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not, i^e thinks, be realized, unless the lieu the law now gives in such cases is 
upheld aud enforced. 

8. The oiSeiatiug member, Mr, Tucker, under the aspect and character given to 
question in your predecessor s letter under acknowledgment, is disposed to 
concur in the view therein taken of it. He icmarks, that were tiic present system 
to continue in operation, he would object to the transfer; but if government are 
|3irepared to alter the system, and to render sales made by tlic Judges nothing 
more tlian private transactions between the parues, in ajs tar as the govcrnmeiii 
interests are concerned, the purchaser haying his lot with ail its responsibilities, 
he cannot sec^ the dangers that are apprehended by his colleagues. 

;i. Mr. Tucker concurs w’itb bis Lordship the (Jovernor of Bengal, tliai the 
arrangement proposed would prevent much injustice both to creditor and debtor, 
which at present can scarcely be avoided; and it appears to him that in cases of 
land or other property pledged to any government officer as security, in which 
alotoe risk is apprehended, the governmenl interests wpuld be quite m much 
jj^teoied as they are at present, if the judges, were r«^uircd to sentl notice of 
.^preaching sale tu the collector one month belbre tlie day fixed for tin? 
ie^e. vxT'hat period, together with another month after thi'. sale, to allow of 
objections being offered previous to ci)nfii*malioii, will, in Mr. Tucker’s opinion, 
nflord the collector ample opportunity for opposing the sale, should he consider it 
necessary to do so; and ^ regards iiic risk and loss atiendant on fraudulent 
transfers of property pledged in security of collusive decrees to evade responsi¬ 
bility, to which tlie government is at present subjected, be thinks 4 lm* they 
would not be increased by a change of the authorities by wlioin atiles are tu Ik: 
made, provided the collector had due intimation of all intended sales. 

JO. \A"ith reference to the temporary member’s observations, in |>aragra{)h 7 of 
this letter, the officiating member instructs me to state, that differing altogether in 
opinion with Mr. \V"alters on the subject of the extent of the lien liold by govern- 
nu ni on the property of revenue defaulters, he Ijud made ubtes for replying to 
thiit gentlemans minute, and uas prevented embodying tiicm in jjropcr form 
I'nix by iiis suiKse^jiient illness, and he has not since had leisure to rt:sumc the 
subject, but [irepared to do so if government desire it. 

I have, &c. ^ 

Suddef Board of Revenue, (signed) J. J)n 7 ihar^ 

Tort William, November 1837. t)ffjcialing Secretary. 


Minute. 

Tijl commissioner of Moorshedabtul, under date the t8th February 1837, 
No. 287, reported that a sale of certain Putnee talooks, tlie property of i)crgun- 
dfmath Bal^oo, hail been made in btilisfaction of a deenu', and that the collector 
had proceeded to carry tlic anioimt, S.Rs. i,pu(s tu the credit of government, in 
satisfaction of a claim of/? a*. 3,371, oulstjuiding against Pergundernath Baboo, on 
account of arrears of revenue of 1242 B. S. or Purgumiah Mundulghaut, llic sale 
of which had fallen sljort by that Aum of the demaiul of reviaiue due thereon. 

2. The Commissioner, however, considering this proceeding on the part of the 
collector to be illegal and unjust towards the deereedars,'* referred the matter to 
the Sudder Hoard of iClbvcmie. 

3. The Board (Messrs. Paltle and Tucker, Mr. Walters dissenting) expressed 
their opinion^ under date the 30lh May, to the following effect, in opposition to 
their orders, issued in the same case, under date 2.)tli April 1837, No. 38: 'I'he 
Board concur with you in opinion, that tlie government iuis no riglit to ap}>ro|)riate, 
in liquidation of Mundleghat balances, the money realised ijy trie sales of l*atncc 
taiooks, in satisfaction of ^frenath Mulliik’s decree,'' 

But 1 am also dfrectod to state, that if the collector iiad caused ineusures to be 
taken fpr the .sale of the Patiiec* taio<jks in satisfaction of the claim ofgoverumeut 
on the proprietor previously to the decree beiitg tukeu out, as it was bis duty b> 
to have done, the public mteresU would notffiuvc been sacrificed as they luivw 
been.’’ 

Goverriiiwliit Iras, of course^ a prior claim on an estate on which an a near is 
due; but wfth rcf^ard tosother property of the defaulter, it has only, all other 
circumstances being (ho same,,^ an equal claim 'ft'ith other credkors, ami it is 
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therefore particularly incumbeot on a collector^ when he fihjfts that Uie claim of 
govertiroent is not satisfied b^the sale of the estate in arrear, to institute a strict 
inquiry for other property of the defaulter, and to secure it, if he forthcomings 
on account of governmeot before it Inlaid bold of by other,claimants. ^ 

4, l^ow by Section 44, Aegulation XIV# i?93» it i** enacted^ that •* If the 
land subject to the payment of revenue to government belonging to any defaulting 
proprietor or fanner of land, any surety or purchaser of land, which jviay be sold 
under this ReguMon, sli«dl not produce a sum sufficient for the liquidation of 
the public demand, any other Ireal or personal property which the defaulflr may 
{)08ses.s, is to be attached and sold to make good the deficiency, under the sauAc 
rules as ins lands subject to the payment of revenue to the government are 
directed to be sold, as far as the rules may be applicable to such property/* 

5, And by Section 14, Regulation IlL 1794, it is further enacted, that^ If 
the whole of the lands of a proprietor shall be sold for the discharge pf arrears 
revenue, or any of the demands specified in Section 40, Regulation XIV, 1793 
(tuccBvy and the like), and the proceeds of the sale shall not be suificiettt.ito, 
make good the arrears ; or if the lands of a defaulting proprietor shall be put up. 
to sale, and no person shall offer to purchase them, in the first case, the person of 
the defaulter, and any f)ersonal property which he may possess, and in the secoqd;' 
his person and property of every description, shall’ lie liable, for the balance, to the 
operation of all the rules regarding defaulting proprietors contained in Regula¬ 
tion XIV. 1793, &c.” 

ti. Further, Clause 1, Section 3, Regulation XL 1822, declares, The Regu¬ 
lations of government having made the estates of proprietors, under engagements 
with government, primarily aifeswerable by public safe for any arrear in the nionihly 
payment of the revenue as defined in Section 2, Regulation HI. 1794, and the 
projjerty of nil persons under atii)iilations with governiiieut, whether ns proprietors 
for their own estates or as farmers or managers, and their sureties being likewise 
answerable for such arrears ; it is hereby declared. See, that collectors shall be 
entitled to have recourse to tins process for the realization of any arrear or interest 
thereon, or other revenue demand that may be due from parties go under engage- 
menlfr, &c.** 

7. Hy Clause 3, Section 10, Regulation XI. 1822, it is also further enacted as 
follows;— 

“ Provided also, that no claim to abatement or retniasion of revenue, unless the 
same glmll Inive been allowed by the authority of government, nor any private 
demand or cause of action whatsoever, held or supposed to he held by a farmer or 
other engager against government shall be allowed to bar or in any ''ay affect the 
right of government and its officers summarily to enforce the payment of public 
revenue by the sale of‘ the lands or property of the person, so long as any piirt of 
the assessment for whiclt such zemindar or other person aforesaid may be liable, 
sluill remain undisclmrgcd.” 

8. Now it appears to inc from the above provisions; ist, That primarily all 
lands ore hypothecated to government for the revenue assessed upon them ; 2dly, 
That the real and personal property of all persons under stipulations with govern¬ 
ment, vvliethor as proprietor for ihcir own estates, or as farmers or managers or 
their sureties, and whether for arrears of revenue or int^st, or other revenue 
demand, is hypothecated to the government in paytiient or the revenue due from 
tlicm ; 3dly, That the pereom*! of defaulters arc, on failure of aSHessments, liible to 
incarceration for revenue defbands* 

(). There is no distinction in the above provisions as to tlic decree of hypotbe- 
ratiun, or the mode and power of enforcing the revenue claim, whether as arising 
direct on the land to be sold, or on other revenue demands. 

1 o. And 1 maintain that the Regulations above quoted give the government a 
lien unit claim on all real and personal property of revenue defaulters, wldife nttist 
be satistied prior and in preference |o any ordinary private claim. ^ 

11. Ily the provisions of Sect. 15, Reg. XLV. 1793, indeed, it is enacted, *' That 
arrears or suspensions of revenue on lands sold in satisfaction of decrees of court," 
under that Regulation, if not stipulated to be made goojl by the purchaser, are to 
be paid from the i>roce«?ds of the sale." 
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13. The objmioBn toiten to tl^e 
as follows : h«>)^d, 

balaOce, {$^ ap|ji^ to the 

The other pnii|^y pf its debtor is tip' 
daim of the State ; bof .l do n<A.i^. tbat^odi 
is anywhere beste^red^ and I di^efqre, 
funds which cooie ^tto the colledda* bnni 

is altogedliw objecdonaUjei being, as it appe^'to’hiSi both Ulegai and ufdoit., 

*‘ I** edbinit a ddi^t Whether, even ail arreftr phrevewM is due from 

:!lhe proowty sotd ’ m satisfaction of a. d^i»ie,^li be jqgtd to rsaiise.^thoatid rwreoae 
^ Ihl^roceeds of such sde. / . . , j,., 

be%rder8 of tiie accountant pfthe 6th:"X)e<!aBib(St* iSgg appears to me erro- 
ipsus, as having reference to a difRMiHtt atate of ibiipi. Undbr the old hbW, t(tinl>ich 
be refers, Sect. 15, Regolation 1793, a positive pr<^rty was sold, and the 
realisation of the revenue from .soph pro|^y frorn^.^ sale proceeds, was of 
course unobjectionable. 

'* He overlooks the circumstance that a positive property is now never sbid 
in satisfaction of a decree, and .that, Regolations XIV. i8^a, and Vll. 183$, have 
eutirely changed the complexiwr df w>tn hinds of sale." 
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14. In his further letter of the 3d May, No. 637, Mr. Lowis observes: 

“ This letter now under reply, refers only to cases pf sole in satisfactioti of 
decrees, in which the revenuedf the land sold is in arreur. Sect. 15, RcgulatioiiXLY. 
1793» referred to in paragraph 7 of my Icttbr, and now quoted by the Board, 
directs the deduction from the sale ftroceeds of the anear of revenue due from tin: 
land sold, the pnicticc then lieing to sell a specific ftortion of land, the revenue of 
which was distinctly asccTtaiiicd; and 1 argUed, that as specific portions of land 
were now not sold in satislaction of decrees, the means of executing tlie taw ol 
Sect. 15, Repulaiion Xl.V. 1793, was in fact not in our povrer, and that the pre> 
tence of still acting on Uiis iinpossible law involved group and fiagrant injustice." 

13. Mr. I.ow ib’8 objections to the present practice are in fact, it wfiil be observed, 
founded on his own opinion as to what the law ought to be, not upon the law as 
it stands. Now, 1 inaintain, that by the law as it stands, the government have 
a prior lien upon all the property, real and imrsDual, of the delaoTter, whether the 
balance bus accrued upon the iwds to be s^d or not, and tliat such has been the 
invariable construction put utmn the above Regulations, and which baS' justified 
the practice of die revenue uutlioritics. 

16. The law is so clear with respect to balances accruing on tlie land to ^be sold, 
Sect. 29, Regulation XI. 1822, declaring tbc land to be perpetually hypothecated 
to government for the revenue, and that no claim of ri^t founded on any act of 
tbeoriipna] engager or his representative, &c. sb&H be atkw^ to impugn the riglit 
of govemmentTo make the sale, &c. that,Mr. Loxi|p'doubt cannot fur a moment he 
entertained; indeed, he iqppears himself to have rejloquipbed it in his second letter. 

17. Mr> Lowis’a aspertiou that i positive pi|^p<Mty ir now never sold ia wtis* 
faction of a decree, and Regulatbn XI. of 1822, and, V|iL of 1835, have eotirely 
changed the complexion of both kinds of sale, does noINlppear to me to be borne 
Oj|t by the fact. 

18. For Regulation XI. of 1822 is a Regulation for the conduct of sales fur 
arrears of government revenue, only makiifg no alluskm to ptoceedings of the 
civil courts except in tbc pemiltiinate seetienr, which declares governuieot not 
liable for errors and Rfqpdatioin Vli. of 1825, which continues in foUce as 
•the law uiffirwhich sales iovsadbfMtMMi ,af decrees -of court are conducted’, «iii' 
powers indeed die civil courts ll seli housies, gardens, orchards, and small parcels 
of lakheraj land^ bat leaves the sale of ouilgozaree lands, as before, in the bands 
of'the contetof^ under the provisions of Regulation XLV. of 179^ which, with 
respect to such sates, it scarce^ h»odlfie.s. Moreover, Cjause 3, Section 4, lh;goia.- 
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in fixccttCioii tion ViL of 18^5, antboriaes the collector u> select for sale any ^art of tbe lands 
of I^retf of Civil in the (judge's) statemcht, which it may be mos| convenient'to sell in 

** “ execution'of the decree or other process. 

19. I do not therefore tlt«|||ppUcation of the remarks fh paragraph u of^Mr. 
Lewis' letter, No. 687, or fwagmph 7 of his letter, No. 278, or understapd Imw 
he makes it out that positive property eatmot now be sold, or that the whole 
complexion of the sale laws is changed* 

20. If it ja Clause 7, Section 4, Regotation VIL 1825, which enacts that 

nothing is gumnteed to bidders beyond the rights and interests*’of the individuals 
answerable for the amount of the decree^ to which Mr. Lowls means to take ex¬ 
ception, I would then ask him whether it would not involve ** gross and flagrant 
injustice” to guarantee to purchasers rights dnd interests” which did not belong 
to the individuals answerable for the amount of the decree r • ^ 


21. Section 29, Regulation XI. 1822, it is true, makes a distinction between, 
and dcflnc's the rights conveyed by sale* in cases where an estate may be sold for 
arrears accruing on another melml as contradistinguished from tlie rights cemveyed 
where an estate may be sold in recovery of the revenue assessed upon it; and it 
seems to me, that it is from this limitation of the rights conveyed by the tele in 
tlie former inslunce, that an inference has been drawn limiting and impugning the 
right to sell, and tlie powers and incidences of sale as conferred by the Rej^la-* 
litms on the government 

22. Now though tlie rights and interests only of defaulters, in cases where the 
iirrear bus accrued on other than the lands to be sold, are liable to sale by govern¬ 
ment, being the samp in this respect as in sales in satisfaction of decrees, still the 
prior lien, general if nql^pecihc, whicli llie Regulations confer on the government 
revenue demand, are not annihilated by the equality in this respect; and to main¬ 
tain that tlie mere presentation of a petition to the judge, praying for the sale^bf the 
pro|)erty of the person against whom a decree for the amount of a simple contract 
bond may have issued, or,its actual sale on a summary order of the judge in con¬ 
sequence, is sufficient lo bar the prior right of governnient, which is unlimite<l as 
to time, to a satisfaction of its demand from the defaulter s assets wherever and 
whenever available, even in part, (for Mr. Lowis would assign tire whole in satis¬ 
faction of the decree,) is to give to sdeh parties a privilege which the^aw does not 
warrant, and to ileprivc the government of a privilege whicli the law does 
warrant.'! 


m 


23. If a decree should have jssued assigning a government defaulter’s property to 
his creditor in satisfaction of a mortgage security or the like, previous to any en¬ 
forcement of the chiimH of government against the same property, then of course, as 
the rights of the defaulter would have been already assigned over and barred in 
that property by competent aulhortty, there would l>e no “ rights and interests " 
of the defaulter left therein, wherewith to satisfy the government demand. 

24. When the government entered into contract with its malgooxars, it is .stipulated 
that ait their property, real and personal, should be answ'crable for the assessed 
revenue. When the creditor lent his money on a simple contract bond at an 
exorbitant rale of interest, he made no such contract, and took no such collateral 
security from his debtor. Tiiis is the position of the parties, and the lien of the 
former cannot be annulled by any act of the«latter. 

25. It is incumbent undoubtedly upon collectors to take immediate qieasures 
for the enforannent of the demands of governnient, and it has been the know- 

haa,^robibl;f been the 

26. To I. 


ledge that the government ppsacsssed a prioi' hen wf 
main cause of delav in the enforcement of such trliiiins. 


* Thf’ thhm justly boUleto sale is, in fact, c^xacUy tSifi wiinCfiiow as before; via. tbe ptOptfity of 
tlie debtor. Hut, under tbe former process, profieriy wa^. often pointed out by the creditor, and 
exposed for sale, which proved not to oe the property of the^debtor. To avoid this im^ce, and the 
htijitHtion it gave birth, to, the rifthts and interests of the pi|rty in the |»ropeny spo!Mi|d only were 
(nmrAnt<>ed at the time of sale. If he posseased no positive |ih»peny in the thing legal title 

could cvidt^uily be conveyed either under tbe iornuU’Or p|caeii|fp 

t By ronsiruction of the Sadder Oewanny Adavdut, dated gth September 1836, parties boldiof 
decrees divide assets rateably. The revenue claims of government cannot surely, at all events, be 
placed in i\ worse, position than a det'ree holder who has not sued out aiucbmentr In F^igland tbe 
King's ** bropd arrow** ovemtlcs idl claims, 



To wll' jlnt^WhtB of ^ dobKsr In sktht&iKm) of the^tfedree, biirdonod 
witii thite oiiiim of reranue, as soiyi^tod in parttgriil^ ydf . Mr. Low^ tetter, as 
jtielow^* and tben .^ sell tbe property aj^in in stkisteotion of the g^ornmont >. * 
dclpaiid, %oidd awk#ani eiqpetrieat t. liPhoieoute iKty ttHtey K 4 >roperty 
l!abie'%li be'iold tpoiiiorron' ? And if a mad idkould buy^Ui fbo .intent^ pf 
tnkiking.|«xMf fh^ gotten demand;: idiere can be no questbn tliat tiie . 

would ofer under cucb circnmstaocea, wpiild be mtKO less than the mp. .the 
Estate would otherwite iet(^« less amount U>, be paid to government, ao tite 
diange the system weitld he enytfaing but edvjautageous to tl|M|l$pterfst8 of the 
debtor. ■’•■• - 

27. : There can be do doo^ and my owti experience has abundantly tau^ it 
me, that tbe civil courts view with jealousy, and are sometimes not backward to 
thwart the proceedings of the revenue anthdrUies, and that tlidy are not dnfro- 

3 uent1y resorted h> for tbe purpose of b<»ng played off against government revenue 
emands} and tbe present case shows tibid eved revenue potwmimioners may bo 
\ found to suppoit their pretension. s . ' ' 

' With our present syjrtem of native judges then, a System rapidly prQgret|ing, 
who ape at iiberty to execute their bwii decrees, there can, in my opinion, bo no 
question that tlie revenue internists of governmonit lu: very oiateridhy injured 
unless the prior nnd indefeasible' lien of the sale oii the property, tcalutul personal, 
jjf all malgoozars, is jealously maintained, and the courts are'barred from filchitig 
from the collectors, on the plea of satisiuction of decrees, real or fictitious, assets in 
their hands which ought to be carried to the credit of government. Further, to 
allow the civil judges to 8el]| roalgooxaree lands in satisfaction of decrees without 
reference to the cullectors,'" would, 1 am convinced, %oon lead to. suchalosa of 
revanne as would speedily render a remedial law absolutely necessary. 

29. I submit then it would be far wiser to prevent the evi) by not removing the 
conduct of snlea from the hands of the collectors, as recommeoded in our new 
draft of a sale in satisfaction of decree lew, and by distinctly upbolding and 
enforcing the prior lien of government on ail pio(»erty “ or rights and interests’* 
of defaulters, reol and personal, introducing an explanatory provision tp this latter 
effect in the new law referred to if considered necessary. 

Suddor Board of Revenue. " 

Fort William, 30 May 1837. Sudder Board of Revenue, Fort William, 

i4liovember 1837. 

(True Copy.) 

(signed) J. Dunbar, 

" Officiating Secretary. 


* It «|>p«ni to xn« tliat the more ccfrtec% method of proei?durt), one more in Hccordiince with the 
true principles of our revenue system, would be to ftcll, as we nominally do, the actual rights of the 
debtor in the jnnd, huitbeucd of course wkh the cluim for revenue^ to pay the whole proems of such 
.nde lyier to the civil court, and then sell the estate^ ^ reaiise the revenue, just ns ii no 

Mh io satisiaction of a decree had taken plane/' 

f Thii could Oily be made applicable to llie case of hataoces accruing on the land to be sold, where 
the claim is on tbe land itself; but in such cases Mr. Losrii does not deny the tndfifensibfe hvp^eca- 
tion to government; so that the remedy^ as far as Governnmt H cor.cctned, as a remedy mr an evil 
which is non-existent. In all other cases where the claim Ul on the defaulter |>er»oria)i>, as the sale 
in satisfaction of the decree would also lately irati&fer the defaulteiV rights and interest* in the pro¬ 
perty sold, the goverameot t|nu]d he abaofourly without a remedy; the claims of the state could not 
be Muisbed. 
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(NTo. 2,406.) ^ / '■ 4 • 

Prom F. J. Holliday, JBsq. OflbSMtlnj; Secreftny to CJoveniin^irt of Behgalj to 
J. Hawkins, E»q. (^cia^^ Register of the Sadder Dewany Adawlot. 

Sir, 

I AM now directed by the- Honourable the Deputy-governor of Bengal to 
acknowledge the recetfA of Mr. 'I'aylor’s letter. No. 3,1 *8, to the address w ipy 
predecessor, dated tUe 2oUi October last, snbinitting copies of irtinutea recorded by 
the several judges of the {bidder Court., in the question transferrioff the sales of 
land# in execution of decrees of court from the revenue to the judicial autborittCs. 

q. A# the majority of the judges have expressed their concurienee in the pro¬ 
jected alteration of the system at present in force, bis Honor requesCi that the 
Court will prepare and submit the draft of an Act to g^e effect to fbe measure 
contemplated. * 

3. An jpriginal letter, No. 573, from the oflkiiating secretary to the Sadder 
Board of Revenue, dated the 14th nlrinto, containing the sentiments of the 
members of that Board on the above subject, is herewith transmitted for the 
informotion of the Courts. You are requested to reiuro the document #hen no 
longer required. > 

1 am, &c. 

(signed) F. J. Hattiday, 

Fort, William, 5 December 1837. Offiaating Secretary to Government 

of Bengal. 


(No. 74(><) 

From J. Hav'kins, Esq. Register of the Sudder Dewany Adawiut, to 
F. J. Haltiday, Esq. Officiating Secretary to Government of Bengal,' 
Judicial Department. 

Sir, 

•Smldcr Dewnny In coufoniiity to the instructions conveyed in your letter, No. 2,406, dated the 
Ailtttt hit. r,th Dcccnitter last, I am directed to transmit the accompanying draft of an Act 

Prchi'iit: empou'ering tiie courts of civil judicature to sell landed proiwrty in execution of 

K. ll.lUurov, decrees. * . 

’*'****” ’ lloiujr will observe, that the draft might have been rendered much 

W.MoneyaiidJ.U. more brief by merely ileeliiring that the civil courts should be vested with 
llutcli-.nnon. 0K)rf.., the |)ower which it is now proposed to confer upon them ; but tlie (^rurt have 
wiHlioiiiry judges, deemed it^the preferable plan to embody the entire subject with its details into 
one Act. 

3. 'fhe enclosure of your letter is herewith returned, a copy having been kept 
lor tlie use of the office. 

I have, Ac. 

Fort William, 16 March 1838. (|igncd) J. Hawkins, Register. 

I. It is hereby enacted, that from the—- ItegulaticHt XLV. of i 7 (> 3 ,an 4 XX. 
of 1795, and such parts of Regulation XXVI. of 1803, and VII. of 1825, of the 
Bengal Code, and of any other Reflation or Act in force as reli^jp to the sale of 
landed property of any ^scriptidh in satisfaction of decrees of the courts of civil 
judicature, or in execution of any other judicial process, shall be repealed. 

II. And it is hetieby enacted, that the coui^ of civil judicature within the 
territories subject to the |>residency ofForf Willialn. in Bt^jgai, ehaU betunpowered 
to sell, or to cause to (>e sold, lands of evcry,dcscripttoa. in execution of any 
decree or judicial process; provided however, that wUeoever the judges of the 
zillah and city courts, and Ole principal sudder ameeos, s^il employ their nauni 
in conducting any sale, the judges, or the principal sudder amcen, as the Oise may 
be, shall |)ersoiially su{>ertntend their nizlr# while so employed. Provided also, 
that whenever the sudder ameens or moonsiffis shall have to conduct any sale, tiiey 
shall be re<iuired to conduct such sate themselves. 

HI. And it is hereby enacted, that in cases of excc^toa of a decree of courts 
on receiving trout the decree holder a statement of the land or laods belongiog to 

the 
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th« debtor, or other person sgainst fffaom execution hiiia 1^0 taked mL tugetba 

'within an a{^ic&ti<M9 for the sale of such property, Jthe owW to "PPj*' sf D**"**^*®^ 

catioQ j^Di^ st)«|[L^ pnc«|ssiyt>j|^y^to th^^c^l^toir of titad the ■■■•' 

pnrpt^ of »sdi^rahw#'hethar dirt) debtor 0« IMhtr^hd^ 

recorded proprietor or the whole or any portiun M a«ch property, htid, ^ ;<Kiieh . 
other infonnatton regarding such property as nay be necessary to eaii^h #hQ 
court to prepare tite sale papers; vatid t^O'.cQllahtftr of'land in 

required to reply to all ft^h. applindsons, and aiTord all snOh i^drthhti^''1W;‘’|la,' 
records of Ilia o^icenal^^hie him to do.! ‘ ’ ‘Ti' 

IV. And it » b^by etsrtJtpd, that icritlte dvent of its appearii^ that the debtor 

or person afpreaaio ip not a reconied prqadetor ihowhole or atiy pn^O|rof iOra 
properly afore|nd,.^c court bah>re which the dc^^ntc is in course n hxec|P^ ihalf 
not he {itiereby Iwrred from, roahing such forthet-inquiries as'mHy he’iliie^ary'^ 
the purpbn of asqeitai^ag w hether ttioslehtor dr other such pei|ipa.'afor(Hntra't}e 
the proprietdr of the;whoIe or any part of sueb property aiuresaiof noi|ftdin' ip^ 
ceeding to sale sh^ld , such, appeait.lo ho: the case. 4 

V. And it is hereby enactesd, wfhenew a alllah of-city judge,, or {wtit^i^i 

!cr ameen, or sodoer aaieen, aibaH haia determined <to''hnng to sale atiy nhd 

or la^lt ini executMXt of. any decree «;;! judicial’prOcesa, the t^bt^siddi yiidih a 
copy m a notice to be tixed up tur 30 clear days before the day of ilda, id tHe 
court-house, and shall send a copy of such notice to the collector of land revenue, 
or other ofiBcer in ctiarge of the ofilce of collector, to be fixed up in his kutcherry 
ibr .the same period, aud shall also smid a copy of such notice to the%ioonll^ in 
whose jurisdictiop the estate may bo situated, ttf be fixed up in the cutcheri’y of 
such nioonsifis for 20 clear days before tlie day of sale. 

VI. And it is hereby cnaiCted, that whenever a moonsiff shall in like manner 
proceed to the sale of any land or lands, he shall cause the Requisite notice tq be 
fixed up for 30 clear days before the day of sale in fits cutcherry, and shall send 
a copy of .such notice to the judge, and another copy to the coUector of land 
revenue «f the city or sillah, to be fixed up in tlieir cutchemes fur 20 dear days 
before the day of sale. Provided that no coilft shall sell lands situated within the 
juri.sdiction of another court, but shall forward a requisition for the sale of such 
property to the court in the jurisdiction of wlticli the lands are wholly or cfaieily 
situated. 

V'll. And it i.s hereby enabted, that such notice shall be written in the*verna¬ 
cular Iniiguagc of the district, and that such notice shall specify the land or land* 
in whidi the rights and interests of the debtor aire profiosed to be sold, the place 
and day fixed tor the sale, and tlicjomma of lands pacing revenue to govemmeut, 
juiyuble annually, for such land or lands. 

VIII. And it i.s hereby enacterl, that all sales shall be made at the place and 
time specified in the arlvertisemcnt; provided, however, that in cases of execution 
of a decree of court, it shall be competent to the court ordering or Conducting 
tlie same to postpone the sale for any gptjd and sufficient caase to be reconh?d on 
the proceedings of sale; provided also, that notice of such postfiotietnent he given 
at the time by proclaniation in open court, and by noting the same at the foot of 
tire notice first issued; but if the postponement exceed ..ooe week, a firesh notice 
shall be issued in thb sudder kutcheixy and in the mofusstl. 

IX. And it is hereby,enacted, that when the. bidding i^all commence, it shall 

l»e the doty of tlie dmer condticUi^^ the sale-to receive the bid of every one 
without inquiry; Init prior to knocktiig dovm t^e lot and ounciuding the sale, he 
shaU call tipon ||»s person who may have made fill higher offer, to make a deposit 
of 1,9 per cent. W the atnouht bid. . » 

And it is hereby enacted, that if the person: wlMi mt^gdiavc mad* the last 
o&r diall not, when called ujion, forthwith tender the prescrilMMl deposit, fhe 
offim eonducling the Mhaahall be at |ibefiy to reject the b|d, and to put up tlw lot 
again at the amount of the nexc^i^him| bid, Tiw person who may have mado 
such offer shall Iwvc the ben^t of ids hid, and hq’allowed to maintaio^l bp 
tendering the required depepit, if no liighernffisr shall ^ made, and on Ids faihiro 
to do so the ofiB^ conduetiiilg the Sale be compeUmt to have recourse to tiio 
next highest bidder; provided, ho>ever, that it shall at all times bo competent to 
the.,officer conducting the sole, at bis discretion, to commence thewdoof the estate 
de npto, instead of concluding tlie sale with the next highest biddor. 

XI. And it is hereby enqcted, iliot any person bidding at a pablic sale held by 
order .of court; who upon being called u|m»i to conclude bis purchase and todgg 

300. ** 3 H 3 the 
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Sfikiii Exccuuon the prescribed depostt may be unable, or may refuse to do'4fa^, sbaR be deeped 
of Decrees of Civil guilty of conietftpi of court, uiad be punishable by nfiae not f ^e^ediiig iW fopMs, 

_ if the sale be held by order of a aiilah or city judge, or .prindpal su^er ^leen; 

not CAceedinu 50 rupees, if* conducted by a suddcr amOen ct moonsiff; knd ia 
default of payment of the fine Ordered to be levied by any of tbc aforesaid autbd*- 
ritics, he shall be committed to the civil gaol of the district Ontil thd fine Is paid, 
or for a period not exceeding one month. 

XII. And it is hereby enacted, that the entire amount of tlie imrebas^nKmey 
shall, ill all cases of sflle held under the provisions of this Act, be made good by the 
tenib day from the day pf sde ; and that if the whole sum, im^^uding the amount 
de|K)site^, he not made good before noon that day, it shall be tmmpetent to tbc 
court lb cancel the sale, to advertise the property for resale, and to declare the 
deposit to he forfeited, the amount of suck depoMt being regarded as p part of the 
proceeds of tbc^sale. 

XIIL Anti if is hereby enacted, that whcnlt sale of land held under the provi¬ 
sions of thU Act shall have been comfiletcd, the court, by the immediate order or 
by the instrumentality of which the sale was made, shall proceed to put the pur¬ 
chaser in possessiorf of the land or lands soM^td by delivering to him the 
usual bill of sale etui urntnulmimah, and by causing k notice to be issued the 
spot, certifying tbc fact of the sale of the right.s and interests of (ihe debtor to the 
purchaser. 

XIV. And it is licrehy enacted, that when a sale of land under the provisions 
of this Act shall have been completed, and apfiHcatiou shall be made, it shall be 
the duty of the collector of land revenue to cause entries of the transfer to be made 
in the public registers, according to the description of property transferred, in the 
iTifinnor |)rescribet] by the rciriilalions in force. 

XV'. And it is hereby enucled, that the proceeds of sale shall be made over to 
the (lecree-iioldcr, after dedi/cting one per cent, iioui tlie amount of proceeds, to 
be carried to the account of Government for the purpose of meeting the expense 
of any extra establishments whicli it may be necessary to maintain for giving effect 
to the firovisions of ibis Act: pi ovidffd, however, that if any surplus shall remain, 
after pajing to the decree-holder the amount of his claim, and deducting a com¬ 
mission of one per cent, us aforesaid, such surplus shall be paid to the former 
proprietor of the land sold. 

XVI. And it is hereby enacted, that arrears of rent or revenue, on account of 
laud sold under the provisions of this Act, that may be due to the former proprietor 
from Ins dependant lalookdars, under farmers or ryots, preceding the date on 
which the lands may be sold, sl)all belong to him, and shall be recovered by him by 
H regular or summary civil suit, as the case may be. 

XVII. And it is hereby enacted, that in the event of any claim being preferred 
to tlic property advet tised for sale, or any objection being offered to the proposed 
.sultMvithin the fu^riodof the proclamation, such claim or objection shall be inquired 
into by the jmlye or otlmr oIBcer w ho may have ordered the sale; and if it appear 
f)ece.ssary, the time of sale shall be postponed till such claim or objection have 
been investigated, provided that the representation of it (which shall in all instances 
he preferred to the judge or officer ordering the sale as soon as practicable after 
the publication of the intended sale) shall nM appear to have been designedly and 
uiinecessarily delayed, wdlli a view to obstruct the ends of justice. In such cases, 
when the trandulenl design may appear evident, the sale shall not be postponed, 
and the claimant shall be left to prosecute his claim after the sale by a regular 
civil suit. 

XVllI. And it is hereby enacted, that if on the presentation of a petition, 
(written on the siafRped paper required for miscellaneous petitions in thezillahAud 
city courts,) w ithin one month after any sale, and on a summary mqitiry into the 
allegations contained therein, it shall appear that any mate^Hal irregularity, at 
variance with the rules herein prescribed, or wTah anywOthcr rule or regulation in 
force, lias occurred in the conduct of such sale, in such case it shall be competent 
to the court by which, or by order of which, such sale was effected, to cancel the 
same, and to direct a return of the purckase-money with 6t without interest, as in 
each instance may appear proper, 

XIX. And ii is hereby enacted, that all orders passed under this Act sliall be 

open to a summary appeal, agreeably"*to the general rules in force for sttdi 
appeals. " 

XX. And'it is hereby cuacicd, that if in cases of execution of a decree of court 

the 



INDIAN UW COMMISSIONERS. 


431 


No. t. 


Uic party whose land tnay have been sold, or other person claiming a right therein, ia 

Bb«li desire to contest the ssle^ it shall be competent to liiuo to Itotitote ^regular 

civil suit for tbaft puiMse. , ... ^ . ' .. ' 

■ XXI. Aud it is hereby eowted, that th<i statement of land r^uirtid under . 

section 3 of thb Act shidl »ny projperty of the nature of a putnee talmA, 

described in RegulatioOcVItl. ot ot the Bengal Code, or any%hare of an 
undivided estate, without^poci&cations of the lands composing such sl)are,.pr gny 
other description of rigittdr title to or interpst in land, it shall be competent fo.Uie 
courts to dispose of such prttperto, under tlm rules provided for in this Act, so fat; 
as they may be at^caUe to each case. . ' . 

Xxll. And i^v bcK^eby .enacted, that in all eases of public sale of proper]^ 
under the provisi^ of this Act, nothing shall be considered to be guaranteed to 
the purchaser in the piip^rty mdd beyond the. i%hts and intcresti^ilhotoin of the 
individuals answerable for the umoiuit of the decree in caeoutioii of whikh the sale 


is made. 


XXII I. And it is hereby enacted, that ip cases of buds payh% revenue to the 
government, nothing coiitamcd in fots Act shall be constn^ to ipmffore in any 
way uith the claim of the government , to . aiTcarS of revenue due fot any period 
antecedent to the dale, of or j|i>'ith its rigiit to realise su|ii arrears by sale of 
such4ands, in t^e same manner as if no such .sale or transfer had taken place. 

(signed) J. Ilaxfkini, Register. 


(No. 64S.) ; .. 

From F. J. Hallidiy, Esq. Officiating ’Secretary to the Government of Bengal, to 
J. Hawkins, Esq. Register of the Sudder Duwuuy Adawlut. 

Sir, * 

I A St directed by the . Honourable the Deputy-governor of Bengal to request JudialHDqit. 
that you will move the Court's attention to the second paragraph of iny letter 
(No. 240O;, dated the 5th December last. His Honor aw’aiis the receipt of the 
draft Act tlierein alluded to; with which you will be pleuscd to retuni the original 
letter from tire Officiating Secretary to the Sudder Board of RtSvenue, tbrwarded 
to you with my letter above cited. 

1 am, &c. 

Fort Williani, (signed) F. J. Halliday, 

20 March 1838. Officiating Secretary to the Government 

of Bengal. 


(No. 1007.) 

From J. Hawkins, E.<)q. Register, to F. J. Hailiilay, Ksq. Officiating .Secretary 
to the Government of Bengid, in the .luiticiat Deparliuenl, 


Sir, 


f.- 


In reply to your letter. No. 648, of the 2olh ultimo, I am directed to state Slid. T)r¥itMy Adawlul. 
that the ^raft therein retiuircd was forwarded with my letter, No. 740, of the 

Kitbid™. ■ ■ Kir- 


Fort William, 
14 April 1838. 


I am, &c. 

(signed) Ilawhins, Register. 


N. .1. iJiilii^d, wqri. 
judgrf. .V 
W. 1M4iiK!»;3r. 

J. [i, lluicItiuum.M^ri, 
t«mpurRry judgvu. 


(No. 1928.) 

From J. Hawkins, Esq. Register,* to F. J. Halliday, F-sq. Secretary to Govern- Sud. Dew. Adawt. 

thent of Bengal, Judicial l>epartment. Prement: 

Sir, - It. H. Kattray, 

„I AM directed to request that you will submit, for the consideration of his Honor M,’j!H*1h«irwqfs. 
the Deputy-governor, the accompanying copy of a • letter addressed by the register Judsc*. ’ » 

yf W. Moucy andJ.R, 

^ IlulcbiaioD, aiqri, 
UiDpurary jtidgM* 


30Oa 


No. 789 ^ elated uU. 

3 H 4 
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ShIo m KxuctJtion 
ol’ Dccre^i of Civil 
Courti. 


SihI. Dow. Ad»wt. 
N. W. \\ 

rrof-eiil: 

M. H. Turnbull. 
A. . 1 . Cclvin, 

W. LfioilK'ii. 

W. Moiirkton. 

1C Tu> Ut, C'iMjrii. 

judges. 


of ttie Sudiler D««any Aclawlut, Nortli West Provincost to the secretary to the 
Kiglit honourable tlio Clovernor-geiieral, in the Judicial D^parttouqt, on J;he 
subject'of the transmission of translates of decrees to tite revenue authorities, under 
the provisions of Section t6, J^egulatioo XX VL 1803, (Section-^ Jlegdiation XLI^. 
179;}, for tlie Lower Provinces^) and, with rclerenfiH* to the second paragraph of 
j^lr. Harrington's to suggest ns the most advisable alternative a niodificatioa 
of the law wliich renders such traoolatiuns indisitensabie. 

I am. ■ 

Fort W'ilHam, C July 1838. (signed)^, jETateiin^ Register. 

^N 0 ‘ 7 fi 9 <) 

From //. ffiirrington, Eaq. kegister, to / Thoinason, Esq. Officiating Secretary 

to the Rii^ht Honourable the Govemoi^^'gieneriil, in the Judicial UepartmeDt, 

North West Provinces. ^ 

Sir, 

With reference to tlie corrCHpondtMice noted in the margin*, relative to the 
modes and form o§ address to be observed by the pative judicial functionuries, 
when corresponding on matters of business with the covenanted cheers of govern* 
merit and natives of rank, I am directed by the court to forwaitPIo you, for the 
purpose oM)eing submitted for the consideration and orders of the Right honourable 
the (lovenior-general, the accompanying copies of the two letters from the judges 
of Ghazeeporc and Aziinghur, from which it will be perceived that ttie commis¬ 
sioner of the Benares division declines to receive couinniuications direct from the 
principal sudder ameens of those zillahs, unless accompanied by an English letter, 
with which requisition it is not in the power of those officers to comply, in con¬ 
sequence of their not bey^g acquainted with that language ; a copy of a letter on 
Ac same? subject, subsequently received from the commiasioner of tlic Allahabad 
division, is also annexed for bis Lordships information. 

2. With regard to a[)plic{ilioiis for the sale of lands paying revenue to govern- 
rn(*nt in satisfurtion of a decree of court, the court direct me to observe, that 
Section i6, Hegujation XXVI. of 1K03, expressly requires the court by which die 
decree is to be enforced to transmit a copy of the same, with a translate of it in 
Engli.Kl), to the Board of Revenue, whose powers as regards sales of land in execu¬ 
tion of decrees have been transferred by subsequent enactments to the commis¬ 
sioners of revenue; Under these circumstances the court observe it will be necejssary 
eittier that the law as above quoted should be modified, or, us respects this paiTicnlar 
class of cast*s,jthat the applications of the principal sudder ameens should continue 
to he lorwarded, as lierctufurc, to tlie commissiuncr of revenue, througli the zillali 
judge; though, as noticed by Mr. Heyland, this will tend in some measure to defeat 
the object contemplated in tlie arrangement which has given rise to the present 
reference. 

3. With regard to other apjdications, nhich the law may not require to be 
accompanied by any English correspondence, the court would suggejst that the 
necessary iu^ructions be issued to the revenue authorities in these provinces, 
informing them that (he principal sudder ameens have been expressly' authorised 
to correspond direct, oh "ruatlers of business connected with their office, with alt 
covenanted officers of government, with the exceptions specified in the court’s 
circular letter of the ist i)ecember, issued from this office on the 9th February last, 
a copy of which was duly submitted for the information of the Right honourable 
the Governor-generaL ^ 

4. On the subject of the remaining part of Messrs, lleyland's and Ca^twright^s 
letters, regarding the certificates which the principal sudder ameens are required 
by the circular orders of the 23d February last to forward with their returns to 
the court’s precepts, the court propose to commupicatc with the Calcutta conrt. 

I hale, 

Allahabad, 15 June 1838, (signed) //. B* Ilarringtonf Register. 

(True copy.) 

(signed) J. Hamkins^ Register. 

//, B. IlarringtOHy Register. 

* l.i*ner ID Governinetit, wilh dated 5tli January 1838. 

Reply irom diUu, dalcd 3Ut July 1838. 



I^^DiAN lAW COMMISSIONERS, 4 *; 

, (No, 1593-) ' ^' 'V, 

From/, Jl. yiMing, Elq. Dc^ty Secnt^ to Govermaont of to 

•fi. €ttrrk, Sei^etny to the St^der Bontd Revenue,.,: 


- V 


' No, 

'!S»le.in’£xr^ii|w 
lai E^nNHii of 


Sir, ^ N ' - ^ - r.- 

1 AM dieted by the HooottiuUe Ujc DeputV'govornor. of Bengul to request that Judicial Dept, 
you win fely before tHe Board niq accompanyine copy of a letfer from the rcgtatef 
of the Sudder Dewai^ Adewlut, dated the 6th ulttmo. No, 1028, and of its 
enclosure, for thifo: ipport wltether there bo any obje<^ioti tS dimpensing with a 
translation of the decrees which the courts of jtt|dcc are rMuii^q by Section 
Regulation XLV. of t793» to tranmit,toRKerevanufr auih^ 4 * 

... ;i>un,«c. 

FortWaiiam, (signed)^ J. ff. ymmg, 

14 August 1838. Deputy Secretary to the Goverdirtent 

'cf'llmgaL 


(No. 1693,) , , 

Irom J. th, J'otiqg’, Esq. Deputy Secretary to the Government of B^iwtd, to 
T. H. Maikhck, Esq. Officiating Secretary to Government of India, in the 
Legislative Departmeqt. 

Sir, tx’ 

I AM directed by the Honourable the Deputy-governor of Bengal to-forward to .ludieW Dept 

you, for the jiurpose of being laid before the Government of India, for considera¬ 
tion and orders, the acconijmnying copy of a letter from the rt!gister of the Sudder 
Dt-nany Adawlut, dated th« i6tb March last (No. 740), and of the draft of a 
proposed Act for empowering the courts of civil judicature to sell landetL.pro- 
perty in execution of decrees. 

1 have, Sic. 

Fort William, 28 Augu-st 1838. (signed) J. //. Foung, 

Deputy Secretary to the Guvcrntncnl 
of Bengal. 


(No. 489.) 


From £. Currir, Esq. .Secretary, to F. J. Haliida//, Esq. Secretary to the 

Goverumenl of Bengal, Revenue Department. 

* » 

In r^ly to your letter (No. 1593) of the 14th instant, I am directed to state, 
for the information of the Honourable the Deputy-govenior, that it is the opinion 
of the meinliers of tht; Sudder Board, that "there exists no objection to the 
rescission of Sect. 2, Regulation XLV. of 1793. If. 


2. The officiating and tempofory ihtnibers, however, would suggest tlial tbi» 
question must necessarily be disposed of in the contemplated enactment for trau-s- 
ftrring the duty of heading sales in satisfaction of decrees frum the revenue to Uw 
judicial authorities, and they beg p^gmnsfon to urge upon the Government tiie 
expediency of early legislation on the subject. 


Sudder Board of Revenue, Fort William, 
•-’8 August 1S36. 


I have, &c. 

(signed) F. Currk, 

Secretarv. 


MlhCclllltl'DUh 

PrCfMU: 

J, pHllle, mj, 

(\ Tucker, 

U I). ib»i. 
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Sale in Kxecttiion 
of PccrcM of ChrU 
CoutU. 


(No. i77^‘) 

From J. IL Young, E.^q. Deputy Secietary to the Government of Bengal, to 
T. H- Maddockf Officiating Secretary to Government of Indian Le^slative 
Department. 


Sir, 

.iwiicial Dept. I AAf directed by the Honourable the Deputy-governor of Bengd to forward to 
you the accompanying copies of letters noted in the margin*, oa the subject of 
modifying the provisions of Scclioii 2, Ilcgulatiort XLV. oi 1793, and Section 16, 
Kogulaliuii XXVI: of 1803, in order to the dispensing the translation of 
decrees which thfe courts of jus^cc arc required to transmit to the revenue autho¬ 
rities, and to request that you Wll lay the same before the Supreme Government 
for consideration and orders. 

I have, &c. 

Fort William, 4 Sept 1838. ^igned) J, If, Young, v. 

Deputy Secretary to the Government 
of Bengal. 


(|Jo. .53.) _ . ’ 

From J, P. Grant, FiSfp Officiating Secretary to tlic Government of India, to 
P\ J. IlalUday, Esq. Secretary to Government of BengiU. 

Sir, 

UgiBlutivr. I am directed by the Honourable the Prerident in Council to acknovvledgc the 
receipt of your letters, dated respectively the 28th of Au;^ust 1838 (No. 1693), 
and the 4th of September 1838 (No. 1772), witli the copies of papers enclosed 
each. 

2. in reply to the first-mentioned letter, I am desired to inform you tliat the 
diuft Act therein stibmitted appoaring to his Honor in several particulars to be 
objectionable, he is of opinion that an Act containing a brief declaration, sucli as 
is reterred to at the beginning of the second paragraph of the Siidder Courf’s letter, 
dated the ibih of March 1S38, would be decidedly preferable. Tlio court should 
thcroloiv be ilirected to prepare and sul>init one accordingly. ’ 

In the same draft Act the judges irxay be re(jiiestcd to pros ide tor tiie inodi- 
ficalion of Section 2, Regulation XLV. of 1703, and of Section id, llcj;ulation 
\X VI. of 1803, in the mantier proposed in the papers which accompanied your 
aho\c nientioiied letter of the 4th of September last. 

1 have &c. 

(signed) J. P, Grant, 

Officiating Secretary to tlie Government 
('oujici! (/liamber, 1.5 April 1839. of India. 


(No. 7^7.) 

From J. H, Young, Secretary, to J. Ilmkins, Esq. Register Sudder Dewaiiy 

Adawlut. 

Sir, 

uiici.ji Dqu. Wmi reference to your letter of the itith March 1838 (No. 740), submitting 
u draft of a proposcd^ct for eiiipoweriog the courts of civil judicature to sell 
landen property in execution of decrees, I am directed by the Honourable the 
Deputy-governor of Bengal to request that y^ will lay before the court the 
acconqmnying original letter from the Officiating Secretary to Goverainent of 
India, dated ihc 15th instant, in order that the court may Act upon the instruc- 
tion> contained ihci'cin. 

’ I am, &c. 

l\>rt William, 30 April tSjp. (signed) J. IL Young, 

Secretary. 

P, .V. “-A’ou will be pleased to return the enclosure along with your letter. 

^ LctU^r, Nil. fiom the Regisivr of die Sudder Dewany Adawlut, dated the 6th July 1838, 
and its eiiclosmii. 

l.cuer, No. 1“ the Secretary* to the Sudder Board of Revenue, dated the l4tb Aeguat 1838. 

1 liter, No. 489, tVom ditto, dated the a8th August 1838. 
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(No. 1370.) ' 

• ■ ■ •* '' ■ . ' j,. ‘ 

Ffom. j. £so, .R«gtste^. to /. H. '¥hmg, Esq^ Ofiiciatiii|i. 

Secretary to the (^veromeirt of iBeogaf, ki the Judicial BefMtrtmenV . 

Sir, , ^ . 

With refl^nce to your letter. No. Tfijt, dated 30th April luM, and it»eack>- 
sure, from the Officiating Secretaiy to the. Sofilfeine Government, I am directed 
bpi'the court to request timtthey may he farattdted iHth a copy uf your letter of the 
4th September lust, alhrded |» in Mr. Grant's communication to vtnir address of 
tl»e 15th April, No. 153.‘- ‘ • ' ? 

^Imve, fcc. 

i’ort William, 31 May 1839. (signed) J. HmcKitui, Register. 

m- ■■■«■ 

(No. 1068.) 

From J. II. Young, Esq. Deputy Secretary to the Government of Bengal, to the 
Jlegister Sudder Dewany Adawlut. ’ J ,» 

* Sir, * 

In rejdy to your letter. No. 1370, dated tlie 3tst ultimo, 1 am diret^^ 1 ^ 
the Honoufftblc the Deputy-governor of Bengal, to transmit to you, as rr>quested 
1 ^ the Sudder Court, the accompanying of tl>e letter addressed to Mr. Maddock, the 
Cjfficiating Secretary to the Government of India, in lire Legislative I'fepartment, 
on the 4tb Septenf^r last, and alluded to in Mr. Young's letter to your addres.^ 
of the 30th April last. i' 

I am, &c. 

Fort WilHatn, 20 June 1839. fsia^) J. II. Vmng, 

Secretary to G(jvernmcnt 
of Bengal. 


(No. ipM ) ,,, 

From J. fiaukinSy Esq* Ue^istefa to t\ J, IJailidat/, Esq* HecaiUry to the* 
Government of Bengal, in the Judicial i)eimrt«icnt. 

Sir, 

With reference to your letter, No. 7G7, dated ;jotlj April last, and iiy enclo- 
sure, from the Officiating Secretary to the Supremo (fovernment, 1 am directed 
to (ran.^mit draft of an Act on the suhjeot of trao:»ferring the power of 
ing lantKS in execution of dccm?s of court frqpi the revenue to the judicial 
authorities. 

‘ 2 . Adverting to the concluding paragraphs^ of Mr. Grant’s letter to your oddress 
of the i jth April, I am directetl to observe, for the consideration of government, 
that the enactments therein specially alluded to j)re«crih%'the primary sU ps to bo 
taken in making the requisition to tho fiscal authoritica for the saJe of land, and 
Avoulil ofeours^e he sui)crstjdcd, in common with all otlicr enactments bearing upon 
the subject, upon the translcr of the power of sale from the revenue U) the judi¬ 
cial functionaries. The object of the court i%my letteiv of the 6th 

July was the immediate pat^siiig of a liw to do away w ith the legal neces¬ 

sity now existing for the principiad sudder ameens to forward irdhslations of their 
decrees to the commissioner of revetm^ but which cannot be adopted in prac tice, 
in consequence of the majority of the officers of that class not understand- 
ing the English laitgu^ge. !f the gov^Tiduent, however, Consider that this (loint 
docs not requite legislation, a separate provision on the subject in 

the law of general U^niiifer of the right of sale to the courts of justice will not he 
necessary. 

3. Xh« enclosure 0/ yt>ur letter is herewith returned. 

I am, icc. 

; ^ (signed) J. Kegif<ter. 

Fort Wtlliam, 19 July'tSsq. , 
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bale in Execution 0 ]S it enactetl, that froai tho; widb parts of .Beguistioa SULV. of 

Civil XX, 1795, Bogujatkitt XXVI. of 1803, and VII. of 1835, of the 

Ih^al Code, aod of any otJber Eegulation or Act in force, as nelate ta fhe sale 
by collectors of kocjkd pra|)ei:|yf0f any description in satisfactioii pf deenee&of 
the courts of civil or in execution of any'other judidal process, be 

repealed*^^ 

2. He It enacted, That the ^urts of civil judicature within the teiritories sub¬ 
ject to the presidency of JPbrt y^Iiam, in Bengal, shall be empowered to sell, or 
cause to be sold, lands of everJr^eScription in execution of any decree or judicii^l 
process, in virtue of which such sales may^ be autliorised by the Regulations or 
Acts now in ford, of which hereafter be enacted; ^ 

^ (signed) J. Hawkins, R^istery 


(No. 1300.) . # 

From J. H. Voung, Esq. Deputy Secrediry to the Governtnent of Bengal, to 
J. Pf^Crant, Esq. Ojffjciating Secre^ry to the CtovertMoent of India, Legislative 
Department. ^ • 

'/-Sir, ^ 

judicittJ Depu-'- With advertence to your letter, No. 453, dated the i^tb April last, which was 
referred to the Sudder Court on the 30th idem, with intimation that the court 
might act upon the instructions contained therein, 1 am directed by the Honour¬ 
able the Deputy-governor of Bengal , to transmit to you, to be laid before the 
Government of India for consideration and orders, the accompanying letter (No. 
1914), in original, from the register of the court, dated the ig|h ultimo, submit¬ 
ting the draft of an Act on the subject of transferring the power of selling lands in 
execution of decrees from the revenue, to the judicial authorities. 

2, With yoiir reply you will be nlcased to return the original document 

I am* &[ic. 

Fort William, 8 August 1839. . (signed) J. II, Young, 

Deputy Secretary to the Government 
of Bengal. ^ 


(No. 4^5.) 

From t/, P. Grant, Esn. Officiating Secretary to Government of India, to F, J. 

HaUiday, Esep Secretary to the Government of Bengal. 

L^>gi$laiivf, I A M directed to acknowledge the receipt of your letter, No, 1300, dated the 
Sth August last, with its enclosure, and in reply, to s^te that the Honourable the 
President in Council ilocs not, ^on further consideraiion, feel prepared to pass a 
law transferring the conduct of the sale of lauds of every description sold in exe¬ 
cution of decrees to the judicial authorities generally; 

j. flis Honor in Council is of opinion that it would be sufficient merely to 
do away with the necessity of the courts furnishing commissioner of revenue with 
translations of llieir decrees whtMi lands are thereby directed to be sold, wiiich 
would appear to he the practical difficulty that has led to the proposed new law. 
The draft of an Act is accordingly herewith transmitted, lor any suggestions which 
hi?. Honor the Depuiy-governor or the C-ourt of Sudder Dewaiiy Adawlut may 
wish to make on the subject. 

3. llte original piq>er w hich accompanied your letter is nerewith returned. 

I have, &c. 

Council Chamher, * (sigiyed) J, P, Grant, 

11 Nov. 1839. Officiating S^Te’tary to the Governineat 

of India. 


DiuJ'T of Act. 

It is hereby cnacteil, in iiioditicotfon of Section 2, Keguiation XL¥. of 1793, 
and Sccti K), Kegulatiou XXVI. of 1803?of the Beugkd Code, and 6f any other 
Regulations,, of parts of a Rcgxdution, in the same code, which require any court 



cA ciVS judkatuK ta tnmsiiMt 


' for any court of civil judicature, KKbordtnateto ttMt nresidency c^fieo^l, 
tit to any revenue authority tnmalates in Badish or any decrees; requisi- 

-1 I • % . 1 . _^_ 1 _j__, 


Courts* 


mm» hkw o6iiiiiS8ioi^. 4*7 

Nh. 8> , 

«y revenue authority with any decKM^ #«|U»ition, Sata in Execedjfc ' 
or other p^r, a triuislate of same in English, tiwt it sIaII nofr jtePa^er he of Dectvetof Cwl 
neieessary " - . - - - _ . 

to transmit 

tions, or other pa]^ which such court may have to hansmit to such authorities. ■ 

(signed) J. P. Grant, 

Officiating Secretary to Government 
k of India. 


(AtruecoKy.) 

J. P. Gfrant, 

Offic£sting Secretary to Government 
of India. 


(No. 1928.) 

From F. J. HalHday, £39; Officiating 
Secretary to Government of Ben¬ 
gal, to Secretary Sudder Board of 
. llevenoe. 


<Nto. 1^27.) 

From F. J. HaQidi^, Esq. Officiating 
Secretary to Government of Bengal, 
to the Register Sudder Dewany 
Adawlut 


Sir, Sir, 

With reference to my letter, No. Your letter, No. 1914, dated the 
i5Q3> your address of the ‘14th Au> 19th July last, with its enclosure, bav* 
gust 1838,' and to your reply, No. 489, ing been submitted to the Supreme Go- 
dated the 28th idoita, I am directed by vrimment, for consideration and orders, 
the Honourable the Deputy-governor of I am directed by the Right honourable ' 
Bengal to irausinit to you the accom- the' Depu^-goveruor of Bengal to 
panying copy of a lctri!!lr, No. 4(>6, from transirpt'to you tiio accompanying ijojiy 
tiic'Ofliciatiug Secretary to the Gdircwi- of a letter, No. 465, from Mr. <.)fficia- 
ineiit of India, dated the nth instant, tingSecrctary Grant, dated 1 ith instant, 
stating that, stating that, 

^ oil further consideration, the President in Council was not prepared to 
pass a law transferring the conduct of the sale of lands of every descrip¬ 
tion, in execution of decrees, to^ the judicial authorities generally. His 
Honor in Council wa-s, however, of opinion, lliat it would be sufficieni^ 
merely to do away with tiic necessity for the courts furnitihing commis^ 
sioners of revenue wiih^ translations of their decrees, to which effect the 
accompanying draft of an Act has been submitted with Mr. Grant's letter, 
and on which the opinion of the Sudder Court is requested. Hoatii. 


I ant, &c. 

(signed) F. J. Ifdumy, 
OfficiatiiigSecrctary to Government 
» of Bengal. ip . 


i am, Ac. 

(signed) F .«/. Ihlliday, 
Officiating Secretary to Govcrnracnl 
of Bengal. 


Fort William, 

38 November 1839. 


Fort William, 

«8 Novcmlxfr 1839. 


■ (No. 3579 -)■ - ' . ' 

From J. Hawkim, Esq, Register, to F. J. HaUiday, Esq. Secretary to Government 
of Bengal, Judi'rial Department. 


Sir, 

I AM directed to iicknowlcdgc the rccselpt of your letter, No. 1927, dated 28th sud. Dew. ^ilin»t. 
ultimo, wHh its cnclostirhs, and in reply to state, for tlie infonnatiiott of his FreiM.-in: 
Honor the Deputy-governor, that they have no ihemarks to offer ipo the subject of 8- Haiirey, 
the proposed draft of an Act, dispensing witli the necessity for sending to the ,, 

revenue authority a translate of the decree, or other requisition for Utc .sole of 
landed property, in execution of decrees of court, and which they are of opinion a. Dick jmki 

may tic pas^ h* ^^‘P**®*®*** ^‘*’'*®* J.F. M. 

. 2, Previously, however; .to the proposed .J^ct ptisi^iog into a law, the court con-. 1'"';. 

skier that the .Sudder Board of Revenue might be advantaeeouslv Consulted, with ^ 

.300. . 313 the 
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tlifcc mew of eliciting flie sentiments that body to 

conducting sates. The result.of the ceference, if approved, inigbt fiw miide to 
form part of tlie new law - ^ '' y 

I have, &c- 4 

I'ort William, (signed) /. Jtawktns^ 

Qo DeSember 1839. Regwter. 


(No. 132.) 

From J.JJ. Ymng, Bsq. Deputy Secrete to the Ggvemmc^l of Bengal to 
Secretary to the Sadder Bcmrd of Revenue. " 

I AM directed by the Honourable the Deputy-governor of Bengal to^ request 
that you will call the attention of Sudder Board to my letter, No. tb your 
address, dated the 128th Novcrrjber last, reauiring tlieir opinion on the draft of an 
Act for doing away with the necessity of Ine courts furnisliing commissioners, of 
revenue with tranalations of decrees for tlic sale of lundiii in escecutioa thereof. 

lan^.&c. , ^-.c- 

F(n*t William, (signed) /. II. YifiHngy 

16 .lanuary 1840. Deputy Secretary 4 o die Government 

of Bengal 


(No. 52,) ; 

from E, Cfirric^ Esq. Secretary to the Sudder Board of Kevemie, to I\ J. 

llaUidaxf^ Essq. Secretary to the Governmenl of Bengal, in the Revenue De- 

jiartiiient. 

Sir, ' 

With rcferenc’c to your letter of th<^ 28th November, No. 1028, enclosing copy 
of a U:l.l(‘r from the Socrctary lo the (Government of India, with draft of an Act for 
modifying Section 2 , llrguiation XIV. of 1793, I urn directed by the Sudder 
Bourti (d' Uevciiuo lo request that you will submit the followin»r olmervations and 
^ sU‘r^’e^tion.s in regard to tlic }aesenl state of the law for the sale of lands, in sutis- 
iuction of dccrtCM c»f court, to the consideration of the Honourable the Deputy- 
govcinor. 

2. Neither }our letter nor its enclosures make any mention ot the question sub¬ 
mitted to covenmieut 1 >> the ( ’ourt of Sudder Dewuny Adawlul, in their letlci> of 
the 'J7th January and 2t‘th May 1837, copi('s of which accompanied your prede- 
cessor'.s letter to liiis IJoanl, uudei date the ijtli JtSSfe of the same year. But 
sinet' ii lul^ been determined to continue lo the revenue authorities the duty of 
making srdes in .satisfaction of decrees of court, it ap[)car:^ highly desirable that 
the opportunity sliould be taken of settling by a dcclhratory enactment the respec¬ 
tive liinetions of the revenue and judicial officers in regard to such sales. That 
much d(jui>t and difterence of opinion has existed on this sulyect is sufficiently evi- 
denetd by tlu' letters of the Sudder Dewaiiy Adawluts above referred to; and 1 
am (lesiri’d to add, liiut the'ordiuary practice of the revenue authorities is opposed 
to the cot]striu‘tic)n of the courts. 

3. The Hoard (senior and junior members) are of opinion that the confirmation 
of every sale by the commissioner is a necessary condition to the completion of 
the proeet diniis; nnd with reference to Section 5, He^ula#on VII. 1825, they 
would prop(}s(' tfiat the several powers of the commissioner and the judge, in 
regard lo sales in execution of dccrcHJs, sliould lie thus defined : 

1 ii vi. 'rhe commissioner of revenue should, as now, revise the proceedtnga of 
tht‘ collector, Ills revision t 6 bo dbnfined to enforcing the prescribed le^ foradi- 
lies ul the proceedings, and his power of reversal limited to cases where any of 
tlic rules: and regulations prescribed for conducting such sales may have been 
contravened. 

Second. Tlic judge, when petitioned by a dissatisfied party, Q^ould decide alt 
4|uestion6 ol individual claim or right of property, of every kind whatsoever, cancel¬ 
ling or confirming the sale accordingly. 

4. Fur 



immm. 
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4. For in^taxicey the following would be tlie course of proci^iure: ‘llte collector, ’ 
after uiuking tbe isale, would traasmU, as hitherto, ^'the sale^ fe the fir^^ 

instance to the commimoner revenue, and the ll^er ofto^, Sttiisfied 

himself that the sale had beeai legally conductcKl, wcaiMd the sa^ 

judge; or in^e event of his finding the proceedings irregular, would can^l the 
sale, and direct a resale, aiK|uainting the judge why tlmt cour^ had beeti^^lod* 

The Board would observe, that tlteir rule and practice ailre aUke so consona^^ 
to reason, that altlK)ughon a cursory view (^ausn I, Section 5 » Regulation VII. 
J825, would seem to vest the sole power end cohtrol in die counts of Judicature 
of setting aside a sale in execution of a decree, yet that tliu practice, as aliova laid 
down, has continued interruptedly from 17^3 W present moment. 


0. If, however, a reference be made to the ICnoi; of the clause ui:i^ section in 
question, it will be at once observed, that under it^ every irregularity or illegality 
in the inoiie of publishmg am! conducting a sale miiat te brought to the notice of 
the court by a petition ; of course ilus exlemds only to the in court, and 
such a provision could not in any way provide for the detection of^t|tbse illegalities 
in the form, of conducting it sale, by which the ifiterests of government w^td be 
continually sacrificed, aud jfar the protection of widch the parties in coutt would 
fed no anxiety, nor indeed have the means of knowing when such interests were in 
jcojiardj. The Board arc prepared to send up a number of cases, if tli^t k thought 
necessary, where the sufwjrvbioii of the superior revenue authority has alone pre- 
vented ht'rious loss and inconvenience to government, in sales umde. in satisfaction 
of dwrecs of court. In short, it is only the following out of a general principle, 
uliich pervades every department of gdvemment, that each department shall give 
effect to aud control its own peculiar processes. If the court rerpure the revenue 
autiioritics to sell property, it is the province of the revenue authorities to conduct 
the snle according 10 tlie rules and regulations in tticir department, while it is tlie 
peculiar province of (he civil court to dispojse bf the proctietls arising from the sale, 
Jinti of all civil rights and claims uppertainiirg thereto. ^ 


7. I'hc tcinpt)rary incmlver dtjsirea me to say, on his part., that undi^ lUgtila- 
tion VU. 182.^), (he conceives) the exclusive power of determining all points con- 
u(»cicil v\ith sales in sutisfucUun of decrees is vested in the court from wl)ich the 
prcce}»t to sell eiuanalcs. In Mr. Louih’s opinion, tlie collector is, under the law, 
prt;cise!y vri^at he ouglit to be in regard to nucIi sales, the agent of tfic judge, who, . 
under fckiction 5 of the Kegulation quoted, is competent to unnnl the side, ** if 
any inateruil deviation from the llegulutious, and consecjUcnt irre^ukrity in ih#; 
sale, he satisfactorily established.Mr. Louis would declare no cotinirimtion by 
the conimi'^sioucr to be necessary, and would allow no leveiuie authority to exer¬ 
cise anv di.^^cretiorf in the inaltcr, beyond that vested in tlic collector by the con¬ 
cluding portion of Clause 3, Section 4, Regulation VII. 182.5. so made 

without the sanction of anyyrevenue authority, would have the force, and riothirjg 
more, of private transfers, and could in no degree affect the interests of gove|*n- 
ment citlier one wav or the other. 


8. Mr. Ixiuis would also beg to recal the atlen^on of government to a fKiiat 
which is very strongly urged in Mr. Secretary Mangles’s tetter of the i;;ili Jun%: 
1837, viz. the practice"" of deductin.i; from the sate proccicds any arrear o? 
government revenue which may be due at the time of sate. In that letter tlie 
inconvenience and ii^usticc of the practice ai'e ful^ exposed ; and Mr. I^uis 
would only remark, in addition to what is there iprged, titat vvhat perfectly jast 
and reasonable under the law of 1793, when specific parcels of tend were sold on 
which tlie government had a distinct li#h, becomes aJike unjust and uur^onabte 
under tbe law of by which tiic rights and mtercsts oi a certain inmvidual, 
wbatever they may be, are sold ujmn wijich the govenmient has no distinct pri¬ 
mary lien. Indeefl, whole of Rcgtdalion XLV. 1793, with Uic exceptipn of 
the formal provisions contained in sections 12, 13 and 14# k (MCf Louis observes) 
entirely ipapplicahte to tiie present state of ih^Iaw regarding sales in saiteractiou 
<d‘ decrees, and might with advantage be formally rescinded, 

*' I bftvc, &c- 

Sudder Board of Revenuo,,, (signed) JB. Currie, 

Fort WiHiatti 4 F«broaty ifl^, Secretary. 


300, 
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(No. 137.) 

From J. F. G. CooJee, Esq, Judge of Zillah to 

Secretary to ^vernmeht of Bengal^ fort Williain. 

At the request of Mr^ J« the {>riiicipal stt^^iv Btumn of Uus duttiet, i 
have the honour to suboiit ithe accqfopanyijtg l^ter ;at}d its onOlosiire. 

have. &c. 

Zillah Dacca, (sigoed) F. Oadl^, 

,<) March 1840. > ■ 


(No. 462.) ■■ 

Let this letter and its enclosure be sW. to.priginal to the, SudderJEki^Fd of. 
Revenue for tbei^ report. y 

By order. 

Fort William, (signcjd) J. IL Young, 

17 March 1840. Deputy Secretary' to the Governipent 

Bengal. *■ 


From James Reilyy Esq. Principal Suddw .Atneen, to the Secretary to the 
Government of Bengal, in tW Judicial Department, Fort William. 

Sir, ' **“ _ 

Fkom the accompanying decree given by this court (of which I bavc 4 he honour 
to send co(>ie9 botli in the vernacular and it) English), it will be seen that 
pluintiir .sued f<)r the reversal of a sale of his estate, but that none of the coifli- 
tions of the validity of a sale having been infringed, aod plaintiff having prayed 
not for dwnages, but for the annulment of the sale, his prayer was refused. 

Tlie circumstances attending the case appear, however, to involve hardship and 
injury to the pluintit)', who was a minor at the time of the sale, and 1 therefore avail 
myself of the provisions of Section 26, Regulation II. of 1822, in submitting the 
case fur the gracious consideration of tfie Right Iton. the Governor-general of 
Bengal, and in rccominendiiig that the estate may be (restored to the piaintifl. 

' I have, See. 

Zillah Dacca, V (signed) Jams ReUy, 

Principal Suildor Amcen’s Gourt, Principal. Sudder Amecn. 

28 J'Vbruary 184(). 


(Case No. 9,')75-) 

Bulrain Sen f. The Collector of Dacca. 

1’x.AJXTit K’s suit is, that bis estate was under butwamh when his ,father died, 
in the beginning of the year 1240, leaving Kim a minor; that his father had paid up 
all the revenue due for 1233, but that the cstate'hj^ving^ubsejjuently to his demise 
fallen into arrears, hi.s father's servant took him to the collator, who, from coiu- 
pus>iou to his eircntnstances, brought the estate under thiU)protection of the Court 
of Wards; that the collector appointed jynatufcger to make the collections, but that 
this olfrcer collected ouly 100 rupees from the Mtate; that the commissioner, 
uiuler tlic orders of the Sudder Board, but contraiy to the p^visioas of Regula¬ 
tion X. of 1793, cancelled hi.<i appointment, apd directed the sale of plaiati^s 
e.>tnte; tlml the collector accordingly cauCelled tlwi uppoihtment qf the manager, 
and in tlie iitli thyet, 1241, without specifying the sudder jumma and the moit- 
gas and kismiil.s of the purchasers who held specific portions of the estate, sold it. 
with the mere declaration that the tenures of the purchasers were efceet>t«td ; that 
the omission of this derail, in conjunction with the exhibition of the untire assess- 
inci>t against plinntift’s interests, alone was the eU^ of ub having bid for the 
estate, and of government having bought if for themselves; that t^B cwhjctor sold 
plaintifPs interests in the estate for a balairwe Of Us. 36^^. 9 !^' 3 ;. to tlie assess- 





inent and 65^^ 5. 13. 3. nf penalty and iiHereat, d4U» i^oin ttdafle'j, 

that lurliuuUy aenraids bad n^omover petiUooed ^te c<dieetoc, aUngicw^lbai: ^ 
puTcbaaera bad jpdtid |c^ the peqee^ i^ tbmr landa i that d»e al^or 

purchasing plaintifTs shi^e of th« adiaie adn^thed^ in Ida tMbalurea of An t€th 
Decendber ^35, that aHcb ^aas ^ fact; ^»t ha 1241 the porcbMora li«i€;C|jfe)9o 
<pMady fHdd a inaoh h»)!a#'thin covertog the govcrainetit 
leaving asurplua healdda. ^^anuw^iayallMfle^Mt^ thht the aide OHaj^be 
and the ptepcrty neatoidd to biiii. 

Defendant fiteada that plaint^s eatnte is a joint estate, and ,thai lt eo«dd net be 
brotigb^ undor the Court of Waads; was tinder butwarrahi aasd^^bai dbe 

estate was sold umkr Section 34 of Regwdadim XIX, of ihi4. .s 

It is enacted to secUoa 3, RegaiS^aXX< w 1823, that the civS courts are not 
competent to reverse a. sale if—x^ *• 

1st. Tlie lands form the estate op aocouiit of n-uicib the arrear Imw accrued. 

2d. If tbe ptdtidfluoii to mbke Um ^sale bavb been received from the Board of 
Revenue. - 

3d. If due notice of the demand lliilt'have been given. 

4th. If some part of the amount demanded ip the notice shall bo dcm at dw 
time of sale.' ‘ '* ' .■« 

5th. If the sale shall be made at the time and place mentioned in the advertise* 
nient. * ,, 




It is further declared, in section 4, that "any per.son who nmy consider himself 
aggrieved by any acat W connected widi a sale not nmounting to such 

failure, shall have bis mnei^ tn a'penional action fmr damages against the iudivi* 
dual by whom or by wh<^ mult he^may have been endamaged." 

As plaintiff sues for ad annulmeilt of the sale, and not for damages, the court 
is primarily required to aieertam whether the couditions of the validity of u public 
.sale, enumerated above, have beoti infiinged. 

'^V'e find that clause tstof tlic section requires that the lands sold form the 
estate rm account <4 which the arrear has accrued. I^aintilf alleges that the col¬ 
lector did not specify the particular mongas and hismuts wliich were exempted; 
but does ndt deny that the estate in question is the estate for which the balance 
is said to have been due. The omission therefore of a more particular specifica¬ 
tion of the vested interests is ratlibr an argument in favour of the sale received 
with-referenoe to this sect^; inasmoch as no specific portion of the estate can 
i>e said to have been omitted. 

f'lauses 2 and 3 and 5 are not disputed. 

Clause 4tii requires that some part of the amount '^demanded in the notice shall 
be due. And plaintiff contends that had the purchasers paid up all they ought 
to have paid, no balance would have been due. 

It is necessary tlicrefore to inquire— 

tst. Whether it was imperative to ascertain the precise amount which the land# ’ 
of the purchasers yieide^ ? 

2d. Was all that they yieldejl actually taken r * 

In respect to tlic first question, we supjmse it was neccs^kry that the whole of 
the available assets should have been ascertained, as Section 34, Uegulatiou XIX. ^ 
of 1814, directs that the tender of the balance due shall he calculated in the pro¬ 
portion which the produce of kuch mehid may bear to the Juinina of the whole 
estate; and because It may happen that a proprietor may sell only a portion of 
hi.s lands, and yet that portion may more than suffice to pay the uhole of the 
sudder jnmma.' For instance, suppose an estate with a sudder jumma of j,ooo 
rupees (the whole of which i.s in balance) is about to be soUl and that the original 
proprietor' has paid no {mrtioo of the balance, suppose al8f> that the pui'chaser’s 
lands are estirnkted to yield 2,000 raphes, deducting from this sum 20 per cent- 
for malikana and ‘‘expew?,*? of coiiectioo, bis estimated sudder Juuuna would be 
1,600 rupees, and the account would stand tbn#:— 


Suddei jumma ... ^4,. ,^000 

Balance ^ 

Bstimated jumma the purchasers 


which win give 1,600 rupees, or 600 rupees over wd atmve the amount due to 
govefnoMnt for Uie whole of the estate. The possibility then that such, miglit 

3 K have 
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Sale in Execution have been the cieactjp niade it tbe dolN eif cnlec^ im^'^y.;to«ards 
^ Decrees of Civil the Owners of the specific mchpls, to enable mem to save their bn^, hiit?|»«a«is 
Court*. ^ iM-iginal proprietor binia^ , whoto iotorestt weto' eqaaHy?*! Utalclei,to momtaiit. 

the predse amount retovmaltol|)Oa the ptOTduueta. y.Tig^ 

We come then to the seooiid cpiei^iv W that vet. dtoiiafabtfeitiifJif toben ? 

We find from the admusi8i)s made on toth sides that<^ wai wot dlie. v la 1240 
onlyifs. 2,933.14.13. t2;MdedinredtohnvefaM#M(^«etL Xo 
paid ii.r. 3*440. 7. 19. ki, wl|||i^ a|ipwen%>cavcriw.t}b 
ment. But mis does t^pt^impugn'tito eoBac^s proimedto#if .W;l^ 
required “to satisfy bimtolf.that toe prodhee^n {dm.mebaljoss,notbeeh under¬ 
rated and 4 his he' appears to hava dotte;b^’dia oofy means available to himself^ 
of making the butwaries swear to the aiitbitofiiiDify df their aecoabts,; v ... 

It may, however, bc' urged diet thoui^ tbe^aidlectiir » not to bUun^ yet if it 
^ appears that he was in error, or that W waa deceived* and fib^ the actual amount 
of proceeds, if realty ascertained, '^Wld ^bave'fMlbdinterests fiedb the 
hbumer, toese cimumstatices aiectwoii^^ipi^^^it^Siiimd of equity,'to justify a’ 
reversal of the sale. But the factb, fihat-tobtt^ the'aipOiiiApajdui l'i40 appears 
to have covered the whok; of tlwtotoianmid, tni^iainoaint wasaaorethan, ought tp 
have been received from'>lhe'purelbtoM; ITlMw .weiri^ required hy tlie 
collector I0 pay in the entire'’f^oceeds of toeir jandsiwiihout deducting the Mr* 
centage tor malikana and expense ofivcdlactioa abW'ed bjr ^e Begubtipu. The 
sum to be carried to the credit pf tbetotttte would toerwofe be 15 per cent, or 
Us. 517. fi. 15. 2. short of the swst'ipaid, 3, 3 * If *0 fbis bo 

added the 100 rupees coUectedlrythe nranagery we shim find, that taking the pay* 
Ments of 1241 as the criterion, the amount whteb to have bpou received in 

1240 could not have exceeded MjK 3,032. and toat the difference between 

this sum Jmd the assessment, Rs. 3,a3fi. 7. (>. 3. would have been Jis. 204. 6. 3.,'*' 
and the mgument of the error and the deception therefore at once falls to die 
ground. ■' 

From ali^ese considerations, we arrive at toe conclusion tliat some part of the 
amount demanded in the nodee was due j and that none of the conditions invol* 
ving the validity of the sale having heed.infringedj the court has not the power to 
cancel or annul the sale. ^ 

Plaintiff contends, that being at the time a minor, be ought to bfvc been taken 
under the jurisdiction of the Court of Wards> but though bis estate was oot a joint 
estate, none of the purchasers liavieg a rigttt m the irhole of it, their interests 
extending only to specific portions 01 it, yet as be does not come within, the quali¬ 
fication of being “ sole proprietor of the estate,*.’ and as the power of undertaking or 
declining the care of a minor’s interests is, tinder Re^ladou VI. of 1822, left 
optional with the Court of Wards, plaintiff’s piea on this point cannot avail him. 

But it appears that the appointment of jllie manager, however laudable in the 
motive which induced it, was still an illegal procedure; that the minor’s friends 
• were thereby precluded from making the collection iduring the period iu which the 
manager held his appointment;*"and that tbe c(dlector\ifiegu and unauthorised 
interference was the caa%, partly at least, of the arrears not hamg been completefy 
realised. And this fre consider as sufficient in itself to cenatitute a yabd ground 
.for reversing the sate; the monager Imving beeU'impidbad;on the4tb October 
1S34, and dismissed on the S4to February,'oiily 37’days aotefior to toe advertised 
date of sale. ^ ■. <, ■ 

The illegality of tlic collector's proceedings williq^pear toore patpaffie whan wc 
find that the Regulations have prestrihed the (mUfae. he to bavb pur* 
sued on the demise of the minor’s fathers. Regulatmn 1. of iftoo^.sectioa 
directs that ^ In all cases of joint undivided eatbam "ben ona or foore.of toepro* 
prietors shall die leaving heirs who arc under iaf^ It-sball be the dofyof the judge 
w ithin whose jurisdiction Such estate may’toes&dated, oh the receipt of a report 
from the collector, stating the grounds on -which, he^or ^cy iiM|nceiiaMier toa next 
of kin as unfitto'be entrusted adth the care of the person ur manageoiatoafothe 
estate of the heir, to invem^tetbermtoto sfftoe tffijactioto to'toe.jitoMwl'a|fbhi,<nd 
if satisfied himheff that they afo foundiid, the yadgeahalfnelBtnB^toitae dtoer 
person of character aito respectability to apt ax'iKmu'&ilp;(fftoe beini^: SLi^giila* 
tion V. of i8ta, sectim 26, aho dspires wt; tl* »BConviffiimi|e 
injury to private rights having been expm'ienced in certain osaes from disputes 
subsisting apiong tire proprietors of joint ttndivided';e8ta|em^^^enacted, 
that wbenever'sufficient cause sb|M be shown jfy the ;rbveiioa aathtohiqii, foe., it 

' < .4 shall 



»1»11 beefiM{te{«»t<ti»^iiitdiiii|eftto«]^ tnatnin 

r^t is |>rc><Mb]4<lia«fi»« Imi 
woal4 ^ve «f>{»ioted some eRe.4olnimito4. 

dettemdi^ ttliidi Att eoUceiffi Ame mdilild 

l»W!-sai»ed'ifci'aiteiire^iniNii^lfc'4;#j"^^^^^^^ ''■'•''*H>rV v.", ’> ■■‘''"■V'i’.- 

'The ''tumMidpi'.ef. irtieeit:i8^«eo$id<^ 

diet 'dte flste^-ji^eot wiofft end ihe oiAiNs^. 

meh%<tf-ti^'''p«wfi&ai(''3i|eer%f\^;'rdB«^^ iMd- beee nU {Mud-ttf»tf 

tho»|^'he-4^rili'ftlM^jM^^iMal^g%f^ie4^^ which 

oocttiveil '.Um .mUite was - nqt'.woiMih^' % 

assets to pe; towsheiliwl^ tlie estoto to the tolnet hotertsen 

from cto !£otowhM%’hj^l^^ heee. thrown .in coosc- 

qeen^t^Uiwdeto^ehf'htt andenaii'' 

" We^d fordtm^ that MOt^ny to sdR bn entire estate 

tor anjr behtocee ihalf aMnNtobttoltjKMi^ tody in cam of 

butwertab or petition, ^.mdbhrwhicdkii^^ fiewev ^seeti 14) coniatim 

two provftiotub ^ itoHeetor^^nl^t to seA 'a»:^idisUoiil |>qfetion, and the 

oftoe owtmrofs^iAeftodMdsto^y aodiMveldfctolefesUf If this ri^t told 
not been givat^ k u t^Iievi4diid> todto toU-their individual interests woaki 
not have been given; ^^The ;etot;Ji^t.;1mreih^ to evidently a coaeomitant of toe 
other. If therefore b^ianxlntort^tof drmntotoao;^^ subaeqaeto to the 

conmiencnmaott of toe^fianiloasi w^eai^ the proprtolbN ijid 

the succession to his tottrirmtoof dn. tofaoto w ohiKacle to induced winch prevenli 
the proprietor Irom avaitia^himelfllf toe {lyovisitin mhta ll|ivoaT» it fellows >1 pr«* 
*sume thattbe ri^t of the (toUector to sell mk|di«hloai ito»reits ia|w«^so. The 
collector iii aoch a. caae «aa» opil^ proceed nwler the jtoaeral pi»nri«l|l)s of the 
llcgulutions, and sell tbe entire estate. With refeteoce even to a common obUga> 
tion, the rules of logitimsin |naerpi«totioo are toat .wlienever an obiigsttlhii Cflptotos 
more tlmn oneeondkion, annexedooi^noturoly* .all the condidoiw^*^ ^ aoeom* 
pltohed, and if any one dooottake pmce.the oblittotoon is of Aolis^t ^. 

It may be urged that section 34 provided simply fer tltc owners.of f||(ddo.fn<ihato« 
not for the ori|pnat pioprietoe. But thongh- the section thuspiofeMedly moteeto an 
owner of a spectoc me&d y«t.i4togeitoral priociples to the rulo rWili idlow of 

a similar aoj^icatioh to tb#origiaal |ioto‘‘totor».wira dtolngn paitiUon to literally 
iio more than the owner of that spOhific pordon, which wto left to btm .after the 
alienation by sale of the other porUtois. .<. / # 

It is-clear also that too intenest and penalty atated in toe notioe as |ls.h5d. 5.13.3. 
was due from toe etoitw estate, rjnore indeed,from- toe purchasers thaomm the 
original preprietorw : Fto whatmottltoi|p due.fro01.toe latter upon a balance 0^304 
ruj^es even at 34 pto cent ^: lfet ncme oertainly than 4ii rupees for the whole 
year. Yet no part theiotereto oe jpemUty was; rocovCred from toe purebasen, 
hut the whole ^fsow.tht^>bngioai. pngOTetor.« This was. obviously m^nst. And 
though a redoctom on toto qeeoitto .w'onid still'have wft a balunce due from 
plaintifF, yet toe demand of money which was notidae was ap act of itiiustice, and 
was in it^ a reason frfr not'toschai^ppg the retnainder .pf the claim. The rediio* 
tbn of the dlnaaito wooM moreoyerhave lefr fejmall an amount recoverable from 
the minor, es 40 have enabled hiafriends with less difficulty to have boirowod tbe 
amount, antothos saved the esttoC.’ 

^ But not Only has .plajiittoff loia toe estate in question, but there to every pesttbility 
of bis being reduced to a state, of positive destitution if the sale of this estate to 
not annulled. ' .IPov the estate was bougto by toe government for the nominal value 
of a rupee, leavlDg the.tvbole 6f the bt^anoe for which k was pot up stiU due from 
tbe minor; .and the doctor of Dae#has lequeiked toe coliector of Baekergonge 
to toll another estife hi4<^wpog to the phtto£iffi.^for tbe balance mqneation; a suq> 
winch in toe pfesentotite: Of .toe com must be cemsidtoed as stiictly l«gal,.toou|pi 
extremely ba^ aito wbtoh.»mkhBig '^ the reversal of toe oddiael taltb or 
toe intermedtote mteiftcetote' of govte^^ can prevent, the i%bt of too court to 
stop the sale'fer esea the temporary, per^ this soH was voodmr invesUgaiion 

ImviOgbecin: both dii^itoni and toitel^we#by. too revenw omnmtoinoder of the 

dhoitOB. i ■ .*>■ 

Pimm toeie particdailunn totoer-^ , ^ 

ito T3mttbecoUeet«r,byIto ffitogidand oDsutotnnsdfetnfiBrence, preveotedtoe 

i' SOO. ^ 3 x 2 ' realization 
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ceaiizatioti of the arrears of the assessoieut, which might otherwise have beeu realized 
b;y the friends of the minor. . ’ . '. 

2d. That the RcgulatioM |>re>vtded the course of {Mrocedare, the judge 

{luwcr of Domioatit^agotlr^n, which the coiltctiN-'did not avatHiinweli^. 
;3(i. That the law whicttttuRiorimthe|aleofindtvidoallnterestsimder(Mitw»rrBh 
was not applicable #thc case of the minor, and that' the sale thecec^ was illegal. 

4t)i. That the estate was nobio arrears till the fa^r died, and he was succeeded 
hy the helplessness of yoittth. A 

^th. That the sum demanded of the minot «raj|. nearly fire times^bore vidiei was 
actually due, which was not only utyust, but a sufficient reason ii^ itself for with> 
holding the demand. " 

Cth. That the claim of an amount so much above was hctiially dtie prevented 

the friends of the minor front advancing it themselves QV borrowing it of others; it 
being more than probable that bad me aSBOaUt .only hpen deniaiide|^ the 
smallness of the sum might have enswed a 

7th. That urtless the sale be cancelled, the tninol^ will have lost a second estate 
for a balance, four-fifths of w hich was due by otbers. 

Whilst, therefore, we dismiss the plaintilTs suilh >b eoftformity with the law which 
Iturs the court from annulling the sale, except under ect^ia conditiotts, the court 
cuiiiiot avoid availing itself of the privilege it possesses uoder Section 26, Regu¬ 
lation II. of 1822, of recommending to the government that the sale be cancelled, 
and tlic property restored to the plaintiff. ^ 

As the estate was purcliascd fur the nominal sum of one rupee by tlie govern¬ 
ment themselves, 1t is nut necessary to ^ve a statement of the compensation 
iVhich the law ilir«?ct8 should he awarded to the purchaser. « 

Zilla Dacca, (signed) James Rei/j/, 

(i Teb««B-y 1S40. Principal Sudder Amcen, 


(No, 204.) 

From K. Currie, Esq. Secretary to the Sudder Board of Revenue, to F. J. 

Haliictav, Esq. Secretary to the Government of Bengal, Revenue Department. 

Sir, 

1 am directed hy the Sudder Hoard of Revenue to acknowledge the receipt of 
vonr letter, No. 4(12, of 17th ultimo, forwarding for report a letter from the 
judge of Dacca, under «hitc 5th idem, together wiih its enclosures, regarding the 
case of Ihdruuj Sen V, The Collector of Dacca; and in reply, am instnicteil to 
.Huluiiil the following observations for the consideration and orders of the Right 
honourable the Governor of Bengal. 

2. The former zemindar of Clmckla Amcerabad, zillah Dacca, disposed by private 
.sale of several portions of his e.state to various tj^ividusds, who thus acquired pro¬ 
prietary interashs in the zcniindurec, with the right of aeparatioo. Butwairahs 
were applied for and granted, add up to the end of 1239 B, S. the reventie appears 
to have been punctually discharged. Early in 1240 B. S. the zemindar died, 
leaving an only son, a minor of t2 years old. ’ During this year heavy arrears' 
aecriicd, in satisfaction of which the estate was advertised for sale. " Tho^proprie¬ 
tors of the specific mehals under butwarraii claimed the privilege of Section 34, 
Regulation XIX, of iH»4> «nd having paid in what tb« colkmor conceived to be«. 
their fair proportiotis of the jumma, their shares *cre exempted from sale. A 
balance of Rs. 361 current revenue, and 638 peoaMv xnd interest, remained due, 
in .satisl'acticm uV which the collector was ahom to sell the share which had been 
retained by the former zemindar; when it dras rejwesmited to him that this share 
«as the .sole property of a minor, in consequence m whfch representation the sale 
wn!- postponed. The share was not actually taken tinder the charge of the Court 
of Ward.s, but the commissioner approved tlie so^ienston of the sale, atJd apfXNnted 
u surburakiir to make collections} but litdc or nothing appears to have b^n done 
by this man. I'pon the case being seported to the Board, th^' considered that 
the minor's .share could not be brought under the Court of Wai^ and thid it was 
liable to suit' fur the arrears due upon it. The sale accordii^y took^Boe, and in 
the absence t>f bitldcrs the minor's share was bought by govemideillt for one rupee. 
On 24th Alarcli 1833,0 petition i^yunst this sale was transmitted to the Board for 

report 
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r^p(^l>3' Mr.‘Secretary^ Jrtsi’tfee *H<ita»ahibiie tlie Govenw of BengW s»te5« , ^ 

particularly desired to be infixing upon wMsit grouo^’Ae'Board bad deemed it of Cl^ 

pp^er m Wi^raw dkei/^proteeti^n'^of Goo** of ll^rds from liw estate of tbc *'°' **^‘ 

Mtior 'pet^Adiiler;' On A|fip tb<r’^do»fd {itniiaitMd a report upon die case, and 
stated, tlMitsi|GlttitKbt t joUt'dndlvided t^te, they eonsktered 

tfaeoMelveii td^ be tHwellNied br ^ %■ ofjjq^, from exteudibgr 

theprotacdoa of %he €ddrit^W«iiii to On 'iSth April hU Honc^ 

again refened ^ case for tlic furthef Consideiatlili of the Board, expressing hiS 
ddnill«^etiherpMt-miiipr*s share ^ C^bciKli ^ditwrabsd bad not, been Ttnuaily 
biotigilt into t|e .cont^ioo tHintfihj^lated 4, Rcgularioa VI. of 182a, 

inasniocb as all the ojiber ct^pt^eners had deified and e-xerciscd the r^ht of papn); 
fb««r tespectire per#o^ -of thk'balanee^dnei^ a eepedally referriiig to the gcoend 
tenderness of the legishaufi for the inteitsd’bf'ininor zemindars. On 1 itn May 
i$3&'4he Boittd Bt^lnitsed the resnlt'^herations, and expressed their 
opinieli that Section 4, Rc^tplatica!! Vf. pfi fBaa, waa never intended to have any 
reference to a minor |K).s«ehsing. a...portitm ah tmdivhled estate, and that consc- 
quently the sale of the min^S -share, in Chuekla Aioeeralmd (which, altiiougli 
under botwarrab, was stil( tm tfodjhdded <^aMi) Vhs strictly legal. On 28ih .luiie 
1836,-'the Bdght tiotkiurimfr the Govern^ Was {deased to express his conciirruncc 
in the Board's view of the matter, and his opinion that 0 share in a ntahal under 
’ bntwarrah, though liable to be exposed to satii se|i«rateiy and independently for the 
recovery of its proportion of the revenue assessed upon the integral mehal, in case 
ti>e other cojjarccnCrs shall exorcise the privih^ accorded to them by Section 33, 

Reguiatio* XIX. of 1814, and shall pi^ np tue respective poriioTis of the balance 
due, is not an V estate*' in the n^neral aceeptadon of the Revenue Regulations. 

,,nor of Urn particular enactment above cited. 

3. The guardians of tlte minor having thus foiled in obtaining a rcvd|kal of tiic 
sale, either from the revenue authorities or from government, instituted a suit for 
that purpose in the dvil courts. Tim suit was referred by the judge (yo the prin¬ 
cipal sudder aincen of l>Scca, Afr. Rcily, a translation of vvhosc decision accorn- 
(Mniied Mr. Cooke’s letter to your address, under dote 5th nltimo. The principal 
sudder auicen ,is of opinion, that as none of the conditions declared,by law to be 
essential to the validity of a sole Itave been violated, the court has iio power to 
pass a decree in favour of the plaintid'f but at the saino time, considering the cose 
to be one of great hardship towards mimn*, he has availed himself of the per- 
mhision granted by Section 2b, Regulation II. of 1822, to recommend to govern¬ 
ment that the estate should he restored to its former proprietor. 

4. The Board have given their best attention to Mr. lleily’s decision ; and 
(dtoougti it contains a good detd of reasoning ih which they cannot concur, (larticu- 
larly rvith regard to the construction of Section 34, Regulation XIX. of 1814, yet 
after a careful consideration of all theeircumstancea of the case, they are di.sposcd 
to support the recommendatiou for the restoration of tlie estate. Tim fact that 
the revenue was punctually paid during the lifetime of tlie late zemindar, shows 
that the arrear. wa$ not occanoned by insufficiency of assets, and affords a strong 
presumption that had the local-authorities acted in conformity with the llcguia- 
tions, and applied to the civil' court for the a'ppotiitment of a manager and 
guardian, un^r Kcgblotion I. of 18od, the necessity for the sale would not have 

^occurred; at all events, the appointment of tbc surburakar, who appears to have 
contpletely nej^ccted the interest of the minor, was an uuaulhoriaed proceeding on 
the part of the cominisaioncr and the collector. It %]so seems to be doubtful 
.whether a portion of the penalty and interest was not due from the proprietors of 
tlie specihe mehais^ although tto whole was charged to the account of tiic minor, 
wliose remaining property in riltah Oackergungc Iras been advertised for sale in 
realization of the same, bis share pLAmerabad having fetched only one rupee. 

The fact of goveinment being in this^dtse the pttrehaser obviates the objections 
founderh upon the r%bt( enquired by tljird parties, which generally present them¬ 
selves to any interference with a sale onae confirmed; and the Boa^ Diay.add that, 
exc^t under very partioelar cimimstances, they are mcliniHl to dioubt the expu- 
' ffiiency . of govermneot beoDsiiiflig . the proprietor of a sbaii in a joint undivided 
mehah They w'onld.therdfore suggest tbatj^ minor’s share be restored tr> him, 
npoo payment of the tralance of rweniie actually due at the time of sale on account 
of such share, and that* under all the circumatances,-the doBMtid for penalty and 
ioianat he remitted. * • ^ 

SO®. 3 K 3 41 * 5. Pending 
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* 5. Pending bis Lordship's orders upon this rewart, Af Soai^ Sjis*e directed" 
the commissioner of Dacca to 4uspaid the sale of tbe minor's property hi Backer- 
gunge; and tbqr have aho called for an explanation of a ve^ eKtraordioaiy 
passage in the principal sadder tSneen’s decree'; ftim which h w^d.apMar-thlt 
subsequendy to tbe purchase of government tbe proprietors: of the speeifie. mduda 
•were required by the^ollector to pay R». 3,449. 7. 19. 1. as their share of the 
revenue, although the sudder jurama of the ffitire estate is only 
Tt is true that Mr. Reily stetes this requihtioo to have been .Ui^at:-'hot adU, 
adyerting to tho tenor of hia arguments, and particularly to ihe dliiatration which 
tie adduces in support of them, it would appear thatd^ gentic^n nally. sup¬ 
poses that Section 34, Regulation XIX. of 1814, mav. in certain cases, be con¬ 
sidered to warrant that payment should be demanded frhm the proprietors of 
specific mehals under butwarrah of a iarter amount of government revenue than 
the sudder jumma of tbe entire estate. The BoOrd trpst tbit the commissioner's 
report will show, that at all events noneof1icK«hittihdutborideB have entertaioed 
so erroneous an opinion. ’ ■ s. , 

I have, &c. • % ' 

Sudder Board of Revenue, ■ (signed) j®. Ciovw, :■ 

2a April 1840. ' •*' Secrets^. 

J“. iS.—^The original enclosures of your letli* under acknowledgment are here-, 
with returned. 4 


(No. (i86.) 

From F. J. I/alUday, Esq. Secretary to tho Government of Bengal, to the 
Secretary to the Sudder Board of Revenue, dated 5tli May 18.40. 

Sir, 

1 AM directed by the Right honourable the Governor of Bengal to acknowledge 
the receipt of your letter, No. 204, of the 22d ultimo, respecting the suit instituted 
by Bulrara Sen against the collector of Dacca, to obtain tbe annulment of the sale’ 
of Chuckle Aineerabad, in zilla Dacca. 

His l/irdship having fully considered all tbe circumstances under which the 
estate in question was brought to sale, concurs with tbe Board in opinion that the 
case of the plaintiff is deserving of favourable consideration; he is pleased accord¬ 
ingly to authorise the icsloration to him of hi.s sliare of the estate, upon (>ayment 
of the balance of revenue actually due at the time of sale on account of such 
.sljare. 

His ].orilship is likewise ])Icased to sanction Uic remission of the penalty and 
interest due from the plaintiff. 

In giving efl'ect to these orders, tbe Board will take efiectud steps to prevent 
the plaintiff from acquiring and exercising tite power over the under-tenants 
which the government became entitled to os purchasers of the estate. 

I have, &c. 

(signed) F. J. H 0 i ^ 

Secretary to the Government ofBengal. 

s; 


»ti * i ■; 

(No. 242,) 

From i’. Curne, Esq. Secretary Sudder Bojurd df Revenue, to F. Ei^ 

Secretary to the Governroeut o( Bengal, Revenue Department. 

A 

Sir, . ’ 1 

With reference to. my leUer, No, 204, of 22d ultimo, reportiog imon the case 
of Bulnuu Sen v, Gi^rnment, I am dirtied by the Sudder l^wof H^yeoae to 
transmit to you, for the purpose of bemgt laid before thq. Right hoiiouraWe the 
Governor tlie accompanying copies of a ietter, 128, of 4th instotp from 
Mr. Commissioner Gordon, and of their reply tp this date, will 

perceive, that it - the coramissiotJbr’s wish that the issue of or^ra in this ease 
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>ld be delayed until the receipt of • nspott which he has promised to fun>Ub,^8alft in Excet^ 
wbid) be ^ been dii^te^ to traQ9mi^.^,,ipeed>iy 


Sodder BesErd of Reveitu^ 


f'., v,V" 


i6 b(s^ 1840. 




ihM!e, fcc. : 

^ (aigQed)/ £, Otarnet 


p..S. thieielfer uns wRttflBi Boaid (on the istb) tbe^v 

Olden (rf oow»mnk^ beating date the ^tii inititeit ; With his Lcndsfaip's pertnia-W 
sion, die Rcnad witt deby tfae issM cHF duee eid«n until they shall receiye Mi. 

'Gordon's<i«por|^ ■ '4- ' ' ' 


<No. lafS.)','■ S' 

From i!. Gtirdinb Esq/pominissH»^ of .Revise, to (be. Rudder Board of 

BevenQ^irQrt WiBietn. 

Gentimen, 

In redy%o yom letter,. Ko, 58, dated (be oad oltimo, respecting, the case of 
Bulram Sen v. wvemmaid, I do mysdf the honour to state as follows: 

2. I will, as soon as possible, submit a report on the subject referred to in the 

third paragraph of your lettm',. My object in wiitiog to you at present is, to 
request you will do me the favour to delay, until you hear from me again, your 
recommendation to gSverament to rt^tore to fiulram Sen bis share of the estate 
sold. . , 4!,. . 

3. As the decree in question ajppearad to me to establish a very dangerous pre¬ 

cedent, I considered it to be my duty to appeal from it to the zilkh judge. All the 
facts of the case arc not set forth in the decree. For instance, the balance for 
which the estate was sold'did not include the balance of one whide year in addition 
to tlic sale balance. The reason of this was, that the sate took plice when (’lause 3, 
Section 3, Regulation XI. of 1822 obtained, regarding estates under butwarrah, 
and as toe sale took place on the 27th April 1835, the balance for which tlie 
estate was sold was that which still remained for the years i833»34. , 

1 Iiave, &c. 

Commissioner's Office, (signed) E. M. Gordon, 

Dacca Division, Myrnentingb, , Commissioner of Revenue. 

4 May il840. ■ 


. 

From M. A, Bigneit, Esq. Deputy Superintendent Legal Affiiirs, to the 
Commissioner of the 15th Division, Dacca. 


Sir, 

1 AM directed by the Sudder Board of Revenue to acknowledge the receipt Prewuti 
of your letter, No; 128, of 4th instaDt, regarding the case of Bulram Sen v. J. I’»ttle, e»q. 

Government, and to inform you; in reply, that their report was submitted to the 
Right honourable the Governor on 220 ultimo. They nave, however, fbrwardcd 
a copy of your letter for bis Lordshi{^ consideration, and they request that you will 
Ibse no time in fiiniishing your promised report. 

2. The Board did not consider it necessary to refer to tlic local auithontics 
previously to recomtnending tlie retuni of the estate to the minor defaulter, us the 
circumstances of the caw were fully discussed i* the correspondence which took 
place at the tii&e of tlie sale; but they will give their best attention to any 
suggestions you may wish to offer, as well as to any fs^ts which you may king 
forward, and with which diey may not hitherto have been made acquainted. 

At present the Boaifd are at^loss toUnd^Mnd yOUr ctiject in appealing to the 
ziiiah jul^e- 'I'ho dec^'* of the principal sudder amcen distiiissod the suit 
agmnst government ; and . Mr, Roly’s mere recommendation, that the estate 
sbouM be'restored to the minor dOikulter, will, of course, of no avail; unless 
the government (ihall. be that such. restoration is just and proptir. It is 

true that Section 26, Stogulatton XL of 1822, provides for an appeal in cases of 
this description; but it seems ilbir^s that the provinon can be applicable only 
to dhsesiin w&h the estate, sold at auction,.^ and proposed to be restored, shall 
have been purchased by a private party. When l^emment is pwdiascr 

3 K 4 it 
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C. Turkcr, 

E. Lee Warner. milI 

D. O. Siii^th, oflCjfH. 

fudges. 

To W, Court, 

Nt). 1)34, 27 Murcli, 
with ojiciosurea. 
iToni W. C!<)ijrt, 
No. 8 ;j 7, 24 Afuil. 


Civil Court, 


43S SPECIAL BEPORTS OP tH£ 

■k' 

it caQi of course, restore the estate^ if it Uiitifc ptPOfMer to do so, witlioet any recom¬ 
mendation from the civil courts i and on the contrary, it may decUne letam the 
property, notwithstanding sach reconimendationi if tt<1be not sadsBed of the 
propriety of the proceeding. 

I have, &c. 

Sudder Board of Revenue, (signed) Jf. A, Signellf 

16 May 1840. Deputy Superintendent Legal ASairs; 

I Sudder Board of Revenue, (signed) JE. Currie, Secretary. 

Fort William, 16 May 1840. 


(No. 1877.);^ ^ 

Front 7 . Hawkins, Mq. Register, to jP. 7 , MaUidat/, E^q. Secretary to the 
Government of Bengal, in the Departme 

Sir, > , 

I AM directed by the court, with reference to Mr. Register Reid’s letter, 
No. 276, of the 27tli Januaij 1837, and the resolution annexed therem, and to his 
letter, No. 1490, of the 2oth May 1837, forward to you, for submission to 
the Right honourable the Governor, copy of a letter (No. 8, dated 8th January 
last; from the judge of Dacca, regarding the revei^ by the commissioner of 
the division of a sale in execution of a decree, which had been previoqsly con^ 
firmed by the principal sudder amecn of that district, togefher with copy of the 
correspondence which bus, in consequence, taken place between the two courts on 
the subject, 

2. As there is a ditlerencc of opinion between the two courts, and collisions may 
be expected to occur between the Judicial and revenue authorities in the present 
unsettled state of the law, the court solicit that the revenue authorities be consulted, 
and that it be decided by government whether the resolution of the 27th January 
1837 shall be promulgated among tlie subordinate authorities for their observance, 
i;r whether sale.s in eaecntion of decrees of court shall be conlinned in any other 
mode tliau that j>ropo&ed therein. 

3. Mr. (’urmicluicl Smyth, who joined the court since the occurrence of the 
recent discussion, has recorded his sentiments in a Minute, of which a copy is 
herewith submitted. 

I have, &c. 

Fort William, 3 June 1840. (signed) /. Register. 


(No. 8.) 

From ./. F’ fV. Cook<\ Esq. Judge of Zillah Dacca, to 7 . A. F» Hawkins, Esrp 
Register to the Sudder Dewany Adawlut, Fort William. 

Sir. 

1 HAVi: to biing to the notice of the court a case in which the civil court 
and the commissioner have passed opposite orders regarding a sale made in satis¬ 
faction of a decree of court. 

j. Mr. Ueily, the princi[>al sadder ameen, on a petition of objections to the 
.sale, overruled them, and confirmed the sale. In the meantime the commit 
.sioner took up a^petition and upset the sale, I tiiink it is quite necessary that 
it should be decided which authoiity has the power of passing orders regarding 
sales, and that only one authority should interfere^ I beg to call the court’s 
attention to my letters. No. 190 of tlie 12th April, No. 249 of the 21st May, ami 
No; 355 of the 1 Uh July 1S36, to w hich I have received no reply. 

3. I'he property has since been sold, for arrears of^ revenue, for about half as 
much as it sola for at first. It is true liie amount for' which the sale was made 
was a small sum, but there ore many other decrees against the same parties, wbicb 
will not now he satisfied, 

4. 1 must say that I cannot agree with the commissioner that the firflowiag 
are valid reasons (in their present form) for u[)setting a sale. The petitioner 
asserts the isbtehiir was not issued in tlie mofussi), mud that the signatures to the 
soomthal are forgeries. The collector replies, that the ishtehar was Served in the 
mofussil one, month and a'day before the sale. 6n this the commissioner 

remailcSf 



' ■■ 

mmm ytw 4$9 

refprkf, ilmi ilie coUeci^r ou!;hi to haya exainjjaed oo tha patHiwiei^s' 

b^hat4.,^ut he lta(it «ot 4 tmeao«." " TWa is takw «ui ooo roa»oo 

taj^e; l^itl I ^\nk the c«rfleetor oujj^t to ordei^io t^ko m 

was coosideref) necessary. The iH’^titioiier again says^ ifaat .^eeb CWtiw^ hW 
more than the purchaser;; that the collector sent a chuppmssee with him ta 
get the deposit^ hut before he returned it was sold to the next hig^t bidde**! 
without being put up agoin^ The collector replies, that be vWited till cveningn 
and tliat the tstaie was put up again according tn regulation. On this thu 
comiaiiaioner remarks, ^^that the collector should have takefi evidence oh heb&IX 
of the petitioner;^' and this is another reason. Bui I think llte^Hebtor ought to 
have been instructed to lake evideirce. 

5. The other reason for upsetting the sale is, that it ahwhi have been sold in 

portions, as the amount of the decree was so smatU ' ^ 

6. I annex copy of 1 ' petition from ^ppeehauth $iiah, and Uanmarain Shah, 
buyers at a sale ord^ed hy the court, to'show that another inHincc has occurred 
besides the abovemention^ one.« 

I Iwe, &c. 

(signed) X K fir. Cooke, Judge. 

Zillah Dacca, 8 January 1 840. 

p, S ,—Copies of roobakaries from the connnissioner of Dacca, dated 3 ist 
August ^39, and of Mr. Roily; dated lath September 1839, together with the 
translations thereof in English, arc annexed. 

(signed) J. F. G, Cooke, Judge. 


(No. 934 ') 

From J. Ilarrkins, Esq, Register, to the Ucgiatcrof the Sudd^ Dewany Adawlut, 

North West PVovinces. 


Sir, ^ 

1 AM directed to request that you will submit the accompanying copy of paper 
as per margin*, regarding the respective powers of the judicial and revenue 
autiiorilies, in confirming sales of land made in execution of decrees of court, for 
the consideration and opinion of the Judges of the Western Court. 

2. The resolution, a copy of which is now forwarded, was adopted by th® 
court, with reference to the correspondence tlierein adverted to, especially ih% 
letter of this court, and your predecessor's reply of the 18th November and 16th 
December 1S36, respectively. 


3. The proposed letter to government, a copy of which aecorn|)ai;ies, was 
prepared under instructions of the court, in consequence of a collision which has 
recently uccurreil between the judge of Dacca uiul the commissioner of the i ;>th 
Divyoo, and which has satisfied llic court of the nccestiity of some final adjustment 
of the question of the extent of power to bo rcs|K^'tivdy exorcised by the 
authorities above rqjferred to in paragraph t, in cases of the nature under con« 
sidcration. 


4. The western court will observe that Mr. Tucker has taken exception to the 
resolution, for the reast^is stated in his Minute. The majority of the court, 
hovever, are of opinion, that the law as lain dWn m the resolution is correct, 
and that the commissioner of revenue has no (»ow cr either to confirm or reverse 
sales made in execution of decrees court ; they further ciuisidcr, that all 
objections to such sales, after they have been cnmp1ete<l* should be preferred to 
the judicial authority, wiip, id their opinion, has the |K>wcr to confirm, in the event 
of no objections having been urged. 

I have, &c. 

(signed) /. Register. 

'Fort WilHam, 27 March 1840. 

f') ' . ^ ^ , r ; 'TV . J ... I -r^- 

* ReKolation of the Owirt, and 1ctt#r m a; January id37..^froi>oted lefwr ta 

Gdvi^kio<iiju<^^muteorMr.T«Ai , 

' 5 I- 


8ufl. Dew. Adawi. 

IVeeent; 

R. II. Hnttrey, 

C. Tucker, 
K.LccWat n«r,eiqr«. 
judKUv; 4(rKl 
J. M. Held. etq. 
temporary judge. 
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{;IPECIAL REPpriS OF THE 


(No. 276,) 

From J. F, M, Reid^ Esq, ftegister, to the Secretary to Governtnent of Bengal, 


Sir, 

Slid. Dew. Aduwt. I am directed by the court to request you will submit for the consideration 
PrPBc?iit: and orders of the Right honourable the Governor of Bengal, the aecompanying 

W Vl dd^ ^ resolution, this day recorded, on the subject of the <luty to be performed 

D 0^8111^111 cB«r«. commissioners revenue, in regard to the sale of lands by the revenue 

judged authorities, in satisfaction of decrees of court. 

•2, "I’he accompanying co|)ies bf a lett.^r addressed to the register of the court 
of Sudder Dewany Adawlut, in the Western Provinces, by order of the court, under 
date t[)e i8lh Noveni||pr last. No, 2751, and of that officer's reply# dated the 
' Jtith ultimo. No. 1082, will put the Right honourable the Governor in possession 
of tlie facts of the ejase out of winch tliis discussion arose, 

I am, &c!. 

(signed) F. M, Rtidy Ilegister, 

Fort William, 27 January i8j7. 


Resolution of tlie Presidency C'ourt of Sudder Dewany Adawlut, date 

llu; 27th January 1837. 

THE eourl having taken into coiisidiration 
the correspondence noted in the margin, are of 
opinion, that the duty of coniirining or reversing 
a sale ol land made liy a collector, in .s.itisfuc- 
lion of the aiiioinit of u divive of court, should 
be jicrfuniied entirely by the zillah judge, under 
Section 4, Rei;uhlion V"II. of 182.), and that 
the duty of connni.ssioneia of revenue should 
he confined solelv to directing the collector to 
select the laruls for sale, agreeably to Section 2, 
Regulation XLV. 179;^ and Section 17, Regulation XXVI. iSoj. 

2. The eouiT deem it however proper, before issuing any general instructions 
to the zillah judges, to refer the subject for the consideralion of government, in 
order that, if considered necessary, the opinion of the revenue anthoriUes may be 
obtained. 

Ordered, that a copy of this re.solnr.iofi he forwarded to the secretary to the 
government of Bengal, with a re<|uest that it may l)e submitted for the considera¬ 
tion and orders of the Right honouralde the (Governor. 


Letter from Judge of Dacca, dated April Ko. lyo- 

Letter to - - ditto - dated (> Mav iB d>, No. ^,54. 

I filer from - ditto - dated ‘i\ May iBaO, No. '.'.'14. 

Letter to - - ditto - - dated 1 July i8af». No. 14.50. 

Li'tter lioin - ditto - - dated u July No, 

J.etu-i to ('onirn. of Itevemic, itUli Divinuin, dated j Aug. 
iK.tU, No. 171 ) 4 ' 

Letter from ditto, ilaled Aug. iBaO, No. 

Letter to lle^isfer of Sadiler Dewany Adawlut, W. Ct. dated 
18 Nov. i8;4), No. 27.51. 

Letter from ditllo, dated it) Dee. 1836, No. 10^2. 


(Proposed Letter.) 

To the Secretary to (Government of Bengal, in the Judicial Department. 

Sir, 

SudiUr Dewany AsS instances are occasionally occurring in which the judicial and revenue 
Adawlui. nulhoriiieir ru e hi ought intb collision, in consequence of the exi.sling practice in 
regard to the confirmation or reversal of sijes of land made by^ collectors, in satis¬ 
faction of decrees of court, I am directed to request that you will bring thet^ubjcct 
to the consideration of his Honour the Deputy-governor. A previous reference on 
the sail e subject wasniiide, under llie court's iustructiuns. by ray predecessor, in his 
letter, No. 27(1, of the 27ih January 1837, which the couit presume has not been 
replied to, in consequence of the contemplated measure of transferring th^^ntire 
conduct of siicli sales from tlie revenue to the judicial authoritieis. As that mea¬ 
sure, however, has rccciuly been disapproved by the Supreme Government, the 
4:ourt are induced to re-submit, for bis Honour s consideration, this branch of 
subject, as uigcmly retjuiring the imnjediate application of some remedy t^r the 
tvils which exist. < 


2, The 
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a. The retDcdy which the court l)^ to suggest is, the circutaticHEi to the several 
judges and collectors of the resolution which accom^^med Mr, 1 teg^S^^er Reid’s 
letier above cited, , Tlie resolatioii declates tl*e law on the sfuhjisct as wnstrtied by 
the sudder courts, and the court would, therefore, cousider it necessary to act upon 
it in cases of the kind brought before them ; but it is clear that, in order toaiecure 
the^^ co-operation of tfte revenue utttborUiWi it wiB be rtM|uiaite for iho Sudder 
Board to issue corres{>onditig instructions to tiieir subordinate officers* 


Fort %V-iUia|n, the 


Mr. TtiCKER’a Minutr. 

1. The Resolution of^aytb January 1837, referred to in draft, not having 
been yet submitted for the concurrence of the Western Court, 1 may h^ permitted 
to express my opinion, that it goes beyond the law. It sets out with saying, 

that the duty of cotifirming or rcvetaing a sale uf land made by a cuUector, in 
satisfaction of the amount of a decree of court, should be performed entirely by 
the zillali judge, under Section 4, Regulation VII. 182^,/’ Now, 1 can find 
nothing in the section quoted, nor indeed in any part of tlie Regulationn of 
goveinmeiit, wliich cofiveys to the xillah jiidges the authority lo ounhrin sales of 
the naluffe of those alluded to, whilst I may conlideutly appeal to the recorder* of 
the llcvciiuc Boards, from 1703 to the present day, to show Umt such has never 
hten the practice. Had the resolution confined itself to saying that the xillali 
judges only had aulhority lo cancel such sales, it wo\ild have my entire concur* 
renre, as an exposition of the law;, and this would, I imagine, be quite sufficient lor 
nil purposes. H 

2. Though I find no express Jaw directing the superior revenue authorities lo 
confirm such sales, yet I am uf opinion siicli duly must he admitted to appertain 
to ihcni as matter of course, in ilie ahscnce of any prohihititln to the coijirary. 
If must be leinemhcrcd that the conduct of sales of law, whether in satisfaction 
of airears uf government revenue, or of decrees of court, has uniformly been 
vested in the revenue authorities, I presume it is not denied that confirimuioii is 
essential to the completion of a sale; undoubtedly it is so iiudcr the present 
system, when tlu' purchase-money cannot be? demanded until tite sale luis been 
confirmed. This duty, tlicrcfore, vi/. conducting .sales ge nerally, having bc<m 
entrusted to the revenue mitlioriiies, it was deemed superfluous, I suppose, to 
provide expressly for the confirmation of sale.s inude in salisfuctiori of decrees by 
the same authority; for when the courts call upon the nvenue autlioritics to 
eflect H sale of lands in satisfaction ol R decree, it necessarily follows that the 
revenue autboritic.s must <io every thirtg essential to the completion of such sale. 
1 am the more iitclined lo adopt this view of the subject, from the fuel of the law 
havujg expressly provided for tli# rever.svil of such sales by the '/illuh judges, 
thougli altogether silent on the point of confirmation: the stale of tlie ease 
seemed lo recpiire thi.s authority bfcing vested in the judges, and m iliern alone; 
but the confirmation of a sale by the judge appears altogether unriecessary : the 
exception liere hceriis to piove the rule. 

3. My opinion ia, that a sale having been made by a eoflertor on a lotl>imdee, 

previously sanctioned by a eommissioner, the eoimntssiuiRT is hound to confirm 
the aitle on the expiration of 30 days from the day of sale, unless objections have 
been preferred to him, or unless the judge sliull have directed him to stay confir- 
mattoQ*; in either of these cases he must await the judge's final orders, and bo 
guided riicreby. objections be deemed valid t>y ihe judg«\ he, the judge, 

will of course canccl ftie sale; if otherivise, he w ill reject them, and then tlie coith- 
misstoner wiilst confirm sale. , 

4. I think, however, it wt jfd have been lK;tter bad the authority 10 cancel saleK, 
for any material irregularity in the conduct thereof, bl^en reserved to the superior 
revenue authorities; tvhilsi all other objections might with propriety have been 
left >10 the disposal of the court ordering the sale. It seems immaietial by w'liom 
this duty should be discharged ; but ^vhilst the revenue authorili^s are not only 
inore conversant with the details of sale proceedinj^S it seems the samt' time 
reaSoRfble that they should exercise that degree of supervii^ioii dver their subor¬ 
dinates which may bc necess*ary to control their procecclin£.s, und provide for their 

300. 3 b 2 ^ being 
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No. 8. 

Sidtf>rE«ecution coodiicted in a legal and proper form; instead, foerofore, of reeommending 

^ Deeraet nf Civil tfid'ftfesolation of 27th January 1837, forth® sanction 6f govcmmentii I ipoald 
** *‘^^*' ■ solicit my colleague’s oUehtioii to the litode of proceeding st^^sted in the 

"* 3d paragraph of this Minute, as being in strict conformity with the «xisti^ Igw, 
and providing fully against the delay likely to result from the reversal of 'sales by 
the revenue authorities in mere matters of form. 

(signed) C. Tucher. 


(No. fi;}7.) 
I’roiii AI. Mmiifi 


Mmiifi. OHk luting Register, Allahabad, to J, HawkitUy Esr]. 

Kegi.'>t<'r to tin; .Sudder Dewany Adawlut, Fort William. 


Sir, 


Sttd. Dew. Aduwt. 

Preienl: 

W. Lambert, 

D, Taller, esqra. 
judgea. 

(L I'. Thorni>Hon St 
F. Cun ic, eBf|r». 
ofliciiiting judges. 

See. Keg. X l.V. 
> 793 - 

ft. 17. ItI g. XXVI. 
1803. 


Messrs. 'I ayler, 
I'liouipson^ unil 
Curi ie. 


C. n. Si r. 4, lU’g. 
Vll. iBjii, 


I iiiM tlirected to ackiiowledge the receipt of yowr letter, No* 934, dated 
27th ultimo, relative to the respective powers of the judicial and revenue authori¬ 
ties In confirmm<j[ sales of land made in execution of decrees of court, ort which 
the opinion of the Calcutta court is communicated, and the senliaients of this 
court asked in return. ^ 

2 . It appears that the majority of the presidency court hold that, under the 
law, the ccmiinissioncr of revenue has no power either to Confirm or reverse sales 
made in satisfaction of electees, his duty beinj:; restricted solely to direcliui» the 
collector to sfdect tlic lands for sale, afj;rceably to enactments (|Uote<l in the marjjfia, 
the duty of confirming and reversinij such sales being considered by tliem to 
devolve entirely on the zillah judge, under Section 4, Regulation VII. 1825- 

3. In this view I am desired to state Mr. Lamhcrl’s concurrence. He remarks 
that, by Section 5, Regulation VII. 1H23, the civil courts possess the authority of 
cancelling wiles made iti execution of decrees, on the ground of any irregularity in 
conducting them, nhence he ihink.s it may be fairly inferrefl that such power is 
exclusively vested in them, anil was not intended to be conferred on any other 
authoritv ; and the jiossession of such power, Mr. Lambert argues, implies, tlio 
competency to confirm also, which duty should, in all oases where objections may 
not ha\e been urged, or may have been overruled, he performed by the civil court, 
the obligation of the revenue authorities being purely minisleiial. 

4. But the inajoiity of this court differing Irorn their colleague, and from tlie 
innjoritv of the Calcutta court, on the question of the eoufinnation of such sales 
liy the civil courts, agree with each other to the extent that no jiower of confirma¬ 
tion is conferred on those irihuuuiri by law, as well as that no lormal confirmation 
by any authority is essential to the legal validity and couijilefeucssS of a sale made 
in execution of a Judicial decree t>y cirder of a court; and, supposing that part of 
ifio rule which declares the necessity of confirmation of such sale by the court to 
be relinquished, I am instructed to say that Mr. Tayler would, in that event, 
acquit\sce in tlie proposed resolution of* the CaiiUtta court. 

3. On the othei hand, Messrs. Thompson and Currie regard the nature end extent 
of the functions exercisable by the revenue authorities re.spcctively, in the conduct 
of sahrs in satisfaction of decrees, in a different anvl more extended point of View. 
They observe, that the authority to whom the courts must, under the law, look for 
effecting the sale is the coinmisssioncr of revenue, who make.s use of the agency of 
tht? collector, and no doubt possesses the power of controlling the proceedings of 
his subordinate, in so far as regularity and conformity to estahlisUed rides are 
concerned. To what extent the commissioner may consider it necessary to 
approve and confirm those proceedings, before reporting the completion bt the 
sale to the court, is a matter of revenue procedure iirwhich court can exereise 
no interference; at the same time no order (they remark) resued a c^fiimts* 
sioner, in reference to the proceedings of a collector in conducting n of 

course alter the compelency of the court to dlay or caiicel the 3alo id any stage of 
those proceedings. < 

(). Messrs. Tliompson and Currie further observe, that a reference to the cxti»cts. 
(paragniplis 146 and 147) cited in the margin • of the printed rules of praetice of 

the 


• 146. “ Cumfnisjiorwi^ are somelimeft in the bahit of in:eri«riiig in or witbholaiog epn^nannoa 
of m.vir m «H' aecrc**j» of cottrl, nttfi of a^oertnidinpifroai iba conrl* before ettofiraiiiig 

thMM, vvhelhcr be anv ui^ccUon to the being 

' ^ ' 147. The 





^be 3 wdiliK,BQMcd df .!«?«!««(«> -wiU tb*!^ 

>nb^ pcovioMt .}» io tmfbrmty -with i|bd 
ttd jcobstrucrt^ djr< «r^ wwld lotiii to 1 m nqitulf^ 


\' J ' vlf,^ '* ' ^ \ 

AllabalMidf 
I^Apql i840.'^«^. 



;. r-]b«ve^/ 4 ce. ' . 
(4%iM m , SmUik 

OfficmUng 




i Notk» 

. ]^r, Tii«ker'» Minuley of the 27th March laBt, beiog abo^o be Buhoiitted 

to gowhaWnt, with the' correapoodenee that has lately taken ^ce between the 
CalcQtta and Allahabad couits regarding sule«i, I wish, as one of* the judges who 
approved of the Resolution of the court under date the 27th January 1837, to 
recotfl a few. reimrkaon this sul^h 

^,; The Ue^olutian dectarea tW the duty of conlirmiiig or reversing a sale, 
inade by a collector in satisfaction of a decree of court, should bo porfollr^ed' 
entirely by the zilluh judges, under Regulation VII. of 1825. sr. 

3. XIr. Tucker states, that he can nnd nothing in the Regulations th^t gives 
Eillafa judges authority to confirni such sales, ami he contends that this povrer 
should be exercised by the revenue authorities. 

4. In arguing this subject, it appears to mo that Mr. Tucker has not sufflciently 
kept in view the diflercuce between a sale fur an arrear of revenue ami afcalo made 
iu salisfuction of a ilecree of court* 

5. Itt the former inslanee, if the proceedings of the collector appear in a court 

of law to have been improper or irregular, damages may l»e adjudged against the S«*c. «6, Iteg. XL 
govertimeul, and in such cases it is important that the revenue auihuriiies should 
have the (tower of revising the proceedings of the colh'Clor, and of eitijcr con- 
firinint! or unnuiling tlie same, as to them may appe ar proper, 

6. When laud, liowever, is sold by order of the courts, in satisfaction of 

a.jficcrce, no responsibility whatever is thrown on the revenue aulboiiiies or on the Si-c, 38, Reg. XL 

government. 'J he Regulation (Vll, ot 1825) expiessly slates, mutcover, tliat if 

llie revenue ofliteis ot govermiienl are guilty of any irregulurily tn conducting tlie 

sale, llie parlies dissatisfied are to go to the judge, who on [>roof of Huch iiregulti- 

lily may sninnianly miDui tin* sale; tsuch oait rs bt‘ing ojien to siiniinarv appeals 

to the higher tribunals. If tlie courts, therefore, hold a sale to have been conducted 

regularly, no action of damages can He against the government; luit if tiu* revenue 

uutboiities fake upon themseUes to suy that there was no iiregularity in the sale, 

it is Ofien to any one to (piesiion lluii decision in a court ot law. 

7. The fai l IS, lljiit no express confirrnulion of a sale made in satisfaciion ot 
a decree, under the orders of a ccmrl of justice, is calh cl for by any Kegiilulion ; 
unless some party comes ibrward to question the regularity of the «ule v^ithin one 
month, the decice holder obtains j^lu? jiroceeds of the sale, and tlje auction 
purcliaser of the land.’i obtains po.sses.sion lu a nwiin'r of course. In such rases no 
order ot confirmation is evir rvcoidetl. In the Kevenue department the law and 
the |iraclice is (piUe ddlcrcnt. -No salt; is final iiiiiii actimlly coidirmed hy the 
local comniis-sioner; and, for tiic tcasous 1 bavc' -tated, it is higiiiy (iropcr it siiuuld 
be so. 

8. It was on a lull consideration of fher;C circumstimees that the court, con¬ 
sisting of tlie judges whose namc;> are imlcd in the niargiu, came to the opinmn jur. Ratirny, 
that the duty of confirming (iu all cases where coidirmatioii migfil be called for), Mi. Hrnfidor., 

as wtM.as ol reversing these sales, sliocild be (lerlorim'd by the zilluh judges, and f>»C»8n)ytb. 
iipt by tlwj cornmissionerflji^^eing very clearly truni tbe conespaudener had 
been brought un^ their Consideration, that a contrary course had h d to niuch 
confusion, and would give rise to constant collisions between the revenue and 
judicial autburities. $ * 

j' 9, Thus 

I4J. “ The ciepreepUoft in Uie value of the pru|>m> void, and tho in^oiiyi*iijetic«! causod io pMrtiMt 
by tbe uncertainty niid dedny insepanUiie from thia {tfactire, render U tieecsiary (0 prubibii 
It in future, and y<»u are thcref(;re requeaied to bf.‘ar tti minti iltat it isi incumbent oti comti»iKtioi»ei» 
toroniimi all »urh it conducted in cunfirmity with eamUieticd not taberviifMi 

iWRriicU'd by tbe autbonty imm which the ordr!r lur Naie frroce«<ie<j, nnU wilttuut itiierfering in any 
wa/ 4 ^tb the court's pjwer of cancellisi^ under ftegnUtion v Jf, ut 

* 300.^ 31-3 4 
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9. Thus the court niigiit have cases brought in appeal before them, in whidi 
sales had been confirmed as legal by l^e revenue auiliorities,' aod'ireversed as’ 
illegal by the judicial authorities; or sales denounced by the, revenue cor^s- 
sloncrs as having been conducted .with gross irregularity, declared by the yud^, 
under the power vested in them by Section 5. llegulation’VlI. 1085,16 have 
been conducted with all the requisite forms of office. • 

10. The judf^es who assisted in drawing up the Resolution dated 27th January 
1837, deemed it their duty to put a stop if possible to such discreditable collisions 
between the covenanted functionaries of government; they observed, that nothing 
was guaranteed to the purchaser of lands at these sales but tne rights and interests 
of the individuak answerable for the decrees, and consequently the rights of 
government couliPbot in any way suffer; they considered it inexpedient, therefore, 
that the power to confirm tliese sales should be exercised by the revenue com¬ 
missioners wlien the law empowered the zillah judges to annul them; and they 
held that as the law had given the zillah judges the power of controlling the pro¬ 
ceedings of the collectors whenever they might consider those proceedings to be 
illegal and irregular, there could be nothing contrary to the intent of the Legislature 
in ei\trusting the same judges with the powder of confirming these proceedings 
wlien they were of opinion that they had been held in a regular and legal manner, 
and in strict conformity to the Regulations. 

11. Under the above circumstances, believing the resoUititm to be founded on 
a" correct construction of the Regulations, and that it will prevent fraudulent and 
litigious applications from one autliority to another, 1 recommend it to be upheld 
and carried into effect, as the only course in the [>rc»ent state of the law that will 
prevent the collisions w hich, from the papers now submitted to government, would 
appear to be of constant occurrence in the Dacca Division. 

30 May 1840. (signed) I), C. Smyth. 

(True copies.) 

(signed) J. HarvkinSy Register. 


(No. !2(i5.) 

From F. J. IlalUdayi Esq. Junior Secretary to the (}overnmont of India, to 
./. Thomaaony Esq. Secretary to the Government of the North West Provinces. 

Sir, 

1 AAi directed to transmit to you for submission to the Honourable the Lieii- 
tenunt-goverhor North West Provinces, copies of the accompanying papers noted 
in the margin*, on the subject of modifying the law for the sale of lands in 
execution of awards of court, and to express the wish of the (lovernor-geocral in 
('ouncil to be favoured with his Honour s opinion on the proposed enactment, 
together with the opinions of the sudder court and Hoard at Allahabad. 

I have, &c. 

Fort William, (signed) F. J, Holliday^ 

17 August 1840. Junior Secretary to the Government 

of India. 


♦ Letter from HeglMcr SueWer Dewanny Adawlut, duied i6tb March 1838, No. 740, to,Secretary 
to the Government of Bengal, with onclosiirea. 

Letter frpm the Officiating Secretary to Government of India, to cSe SecreUi^ to Oovehtment oC 
Bengal, No. 153, dated 15th April 1839. 

Letter from Register Sudder Dewanny Adawlut, to the Secretary to Government of Bengal, 
No. Ki'28, dated tSth July 1838. ' ’*:* , 

Leiier from ditto ditto, No. 1914, dated I9lh July 1839. 

Letter from Oihclatiiig Secretary to Government ot India, to Secretary to Gotrcminent of Bengal, 
.No. dated iiih November 1839, with enclosure. ^ 

Letter fimu Secretary Sudder Board of Revenue at Calcutta to the Secretary to Co vertinient of 
Bengal, Ni>. dated 4tli Vehruary 1840. 

Letter Irom Secieiary to Goverimient of Bengal to Jun. Secretary to Government of India, No. 
n dated 30th June 1840. 
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FVam J. 
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Sir, 


(No. i6a6.} 

7%d4uUon, Esq. 

tbjil j. ffai/ip 


1 '#(, 


Secfeui^' ^ the' Govcrocnent io the North West Pro* 
£s^'JuawS^retary to the Oovernment of India. 




■No^t^ 

'Courts. 

LpjB^is. Coiuu 
*9 

,No. 5 


-pfii 

March 1841 . 


I Ain directed by the HoDCwroWe the Licutenant-gQvornor to acknowledge the Revenue Dept, 
receipibof your letter, dated, August 17th last, regarding a proposed enactment for 
transFerriog the conduct of sales of jn execution of decrees of court from the 
revenUje to the judicial authorities, and to request you will lay before the Rights 
honourable the Goyernpr-generel in Council the enclosed copies of letters from 
the Sudder Board oit Hevesme^ at Allahabad, and the Sudder iMNinny Adawlut f 
regarding the measure. 

2 . It will be observed that whilst the Court of Sudder Dewaiiny Adawlut is 
favourable to the transfer, the ,members of the Sudder Board of Revenue see no 
advantage in the change, imd are apprehensive lest evil edbets should arise 
from it. 

3. His Honour, after giving the sijbject his fullest consideration, has come to the 
conclusion that the change is unadvtsable, as being unnecessary, uusuited to the 
constitution of the deparUuent in these provinces, and likely to lead to much 
abuse. 


4. It cannot be here said, as is observed in paragraph 7 of Mr. Halliday’s letter 
of June 30th, that the collectors of land revenue do not possess any pardcular 
fitness for this duty. On the contrary, they have in tlicsc provinces 11 peculiar 
fitr>ess for conducting all operations connected v\ith the transfer of lauded pro¬ 
perty. They are at present the investigators ^nd definers of all rights connected 
with the landed property. A full and accurate register of the present state of 
that property, founded on minute survey and searching local inquiry, is formed in 
their ofTice. A further provision is made through the putwarries and connongoos, 
otficcs for maintaining and correcting the register. Alinutely .subdivided as the 
propelty is, none of it can cltange hands without the eflcct being felt tbrougb the 
ntimerous branche.s of the tehsuldarry agency, or in the Summary Suit De})urtment, 
whicli is hero the legal method of adjusting all village accounts, wlien anything 
tends to interrupt the amicable arrangement of such matters. 

3. It is unnecessary to allude to the strong attachment wliieh is felt by tlie 
natives of lliis country for their heredity land. Our first transfers of such pro¬ 
perty, whether in satisfaction of tlie government demand or tiie liejuidation of 
private debts, is exceedingly distaslcful to them, and opposed to their former prac¬ 
tice. (ireal evils and confusion have arisen from the abuse of the aulliority \n 
make such transfers, and it is to be feared that these abuses might occur w ith still 
greater force if the whole process of transfer were vested in a class of public 
oflicers whose powers are so new, untried, and in many re.^pects so little under 
control as are those of the subordinate judges. When the execution of the pro¬ 
posed transfer is lodged in a facpuriiie class of officers whose records furnish the 
fullest and most authentic information regarding the selected property, and who 
are themselves conversant with the interests and quality and lialiilities of that pro¬ 
perty in other rtspects, and under different eiicumstanres, evidently a strong check 
is laid upon any abuse of the proccsss, and iliis check his Honour is unwilling 
lightly to forego. The measure would greatly increase the [)ow( r of the courts, 
and lacililate the realization of money under its decrees, but ^jc present process 
fairly curried out adequately, apprupiiately, and safely, meets all these objects. 

6. Under Section 6, Regulation VII. 1825, the courts are empowered to use the 
agency of the collectors of land revenue in the execution of all decrees regarding 
landed properly. Such lAs been'^exteiisively and beneficially the pr^*tice during 
the progress of the settlement. So far from diminishing the duties o( the col¬ 
lectors in tbe case of sales, his Honour would feel disposed to extend ihcir powers 
by rendering general and' obligatory the provisions c>f the above eijactment. It is 
moat essential to ihe security of the landed property here, that the register ol 
estates should be maintained correctly; and this would be insured by providing 


’ Nq. 413, daletl 6th October 1840. ^ No. 1979, dated 91I1 October 1840. 

300. 





5*46 SPECIAL fB^POWTS OF 

No. S. . 

8ato>kB Gaceciithm tbai w transfer of land sliouid be can 
of DocMiof CivH of 11)0 office where that register is Icept* 

Cottita* 

7. The whole of tbe.syatecn of record and registry organised in these fj^rot^incea 
will be found fully explained iu sections 5-9 of the ^dcier Boanrs prinied^irctilar 
on records and registration, dated August 28tli last, which has just been .ptiblishod. 

J hc few remarks in section 10 of that publication place tb^ subject in a^strong 
light, \i 

8. His Honour is convinced that nothing will tend so much to improve the judi¬ 
cial administration in these provinces, in tbe numcrous and important class of cases 
which affect the landed property, as the maintaining to the utmost the reciprocal 
action of the judges and collector's offices uppn each other. Tlie duties of tb^ 
latter are strictly ministerial, but they are necessarily so performed as to delect 
errors and prevent collusions to wUick; the history of our civil administration 
proves that our courts of civil judicature are sometimes liable. Such then being 
his Honour s general views on the subject above discussed, he proceeds to notice 
those points in the correspondence now before him which call for peculiar remark, 
as requiring adjustment by legislative interference. 

9. It is thought necessary to dispense with translations to accompany decrees 
furnished by tlie courts of justice to the collectors as now required by Section i6, 
Regulation XXVI. 1803. A provision similar to that contained in the draft Of 
an Act, bearing the signature of Mr. J. P. Grant, and dated November i iih, 1839, 
answers the required purpose. It may, however, be remarked that the merest note 
of the contents of a decree' which should set fortli the parties, subject-matter, and 
final decision, may in some sort, and sufficiently for all legal requisition, be termed 
a translation, and might be prepared with small trouble in the clerk’s office, and be 
a useful accomfmniment of the original decree. The necessity or expediency of 
entirely dispensing with an English notice of the event is very questionable. 

10. The powers of the superior revenue authorities, and of the courts of justice, 
are held to require explanation. The distinction assumed by the senior and junior 
members of the Calcutti^Sudder Board, in paragraphs 3-6 of their letter of 
February 4th last, appears to liis Honour to be just; so long as the process is con¬ 
ducted by a junior revenue officer it is right that its execution be reported to his 
superior, in order to provide that none of the interests committed to the depart¬ 
ments, and none of the rules prescribedits guidance, are violated. Whatever 
regards the reciprocal rights of individuals, parties to the suits or otherwise, arising 
out of the process, may advantageously be left to the civil courts. 

11. A definition is wanted of the term “small portions of lakheraj land,’'alluded 
to in Section 3, Kcgulation VII. 1825, This may be easily ruled. Portions less 
than a whole inouzah might he held transferable by the judicial authorities. 

12. A provision is reqiiired authoritatively restricting the sale to the right, title, 
and interest of the person against w liose property the process is directed, and re¬ 
scinding all Uegulations which can be held to authorise the absolute sale of any 
niehal, or portion of a mehal, without the proviso implied in the above words. 

13. It is also held that the deduclion of an outstanding balance of revenue from 
the price bid at a public sale, should be prohibited by law. The Board,in paragraphs 
2 and 3 of their letter of October Otli, observe, tiiat such a practice is positively 
forbidden iu these provinces, in all cases except in the sale of ap entire mehal, 
property of the defendant, and the prohibition might with safety be made general. 

14. These are the only points which appear tp^bis Honour deserving of legislative 
interference, and none of them are so pressing l)at that sufficient provision might 
be made for them by means of circular orders. 

15. If however it should he ultimately determined to transfer the conduct of 
sales of land in execution of decrees from the collectors of land revenue. to the 
judicial authorities, his Honour trusts that precise aod stringent rules will be laid 
down for their guidance in the performance of thre impor^nt duty, so as to guard 
ugaiiist the abuses to which the tiasty or comipt exercise, of the power mi^tlead.. 
A brief Act which should devolve on the Court of Sudder Bewaniiy Adawlut t|ie 
preparation of the vu’.! s as proposed in Mr. M. Smith’s letter of Act IX. is ihu<^ 

^ to 


Sfc also Prinlrd 
Circular tni Uent 
and itevenuo, 

•cc. 8, piira. 13:. 


led into effetft ex<^pt through t£te t^eifcy 




litUe ki^wp of the 

depirtment m whiipn they are ^oitti^tedi^pd dp adt cerry; With them the 
ji^ce or satiGtiod of law. ^ ^ 

- ■;^' ihavd,''4cv' - /> k 

' ^ Signed) J. Thomigso^^ 

' ' ' ‘ ^ ^ ' S^retary to the Ooverninetit in the 

^ ry Nfovember 1840. North-west Provinces* 

———-'" 

(No. 413.) 

From H. M, Elliot^ Esq., Secretary to the Sudder Board of Revenue, North-west 

Provinces, Allahabad, to JJ Thoma^ony Esq., Secretary to the Honourable the 

Lieutenant-governor of the North-aest Pil^inces. 

"Sir, 

In reply to the orders conveyed in your letter, No. 1348, dated the 19th Revenue Dq>t. 

ultimo, the Sudder Board of Revenue, North-west Provinces, request that tl»e 
faliovviDg observations may be submitted to bis Honor tl)e Lieutenant-governor. 

2. In these provinces the sale of lands in execution of df^crees has now been for 
some time entirely separated from the sale of land for arrears of revenue, and the 
collectors liave been prohibited from levying arrears of revenue from the procwls 
of sales by order of court The only exception to the above rule was in case of the 
sale of an entire mehal, the sole property of the defendant in the suit But the 
Board are satisfied that no inconvenience will arise from that case also being 
included in the general rule, because of course when purchasers arc aware that the 
niehal will continue responsible for any arrear of the revenue assessed upon it, not- 
w'itlistanding the sale, they will decrease the arqount they would otherwise bid, by 
the exact sum which they will have to pay on account of thearrear. 

3. It was for this reason alone that the Board allowed tite exception to stand 
hitherto, because they saw the result was exactly the same eiilier way in the case 
of il^e sale of an entire mehal, being the sole pro|)ertyj>f a defendant: for as a 
trtirchaser, knowing that he must pay the arrear in addition to the price, will deduct 
from the price, which l)e would otherw ise be willing to pay, tlie amount of the 
art^ar; so a purchaser, knowing that the urrear would be deducted from the pur- 
ctiase-inoney, would ofi'er the full value of the estate as his bicL It follow's that 
the revenue of government can be in no respect imperilled or injured by the pro|K>aed 
measure. 

4. It will, tlie Board remark, save much time and trouble, both to the collectors 
and the courts, to adopt tlie mode now proposed ; the sale of lands in ||^ecution of 
decrees being for some reason always an unwelcome duty to the collccK^s, and one 
in the |)erformance of wliich they require much pressing, 

5. I'he only hesitation w hich the Board fee) on the subject regards neither the 
principle of the proposed measure, nor any fear of its efTecl on the revenue, but its 
eii'ect on tlie landed interest. 

(). The Boani, from their opportunities of observation, cannot but four tliat 
unless very strict rules of procedure be laid down, and some means of su{>erin- 
tendence beyond what now exists established to enforce attention to those rules, 
very great irregularities and great peril of detriment, not to say ruin, to third parties 
will arise from entrusting indiscriminately to all the native judicial officers the * 
power of sale, if attended also with the power of making over the thing sold. 

7. The Board ari& of opinion, that itvery facility shoulrl be given to the free sale 
of landed premerty in these provinces, as the only remedy to the people for the 
pauperizing enact of the minute and oonstancly increasing subdivision resulting 
from the combined operation of their own laws and our early regulations, 'i'he 
object of the Board's lab<.>ur8 in the settlements has been to effect so complete a 
record of evei7 men’s pfiSisesBion, that there might be no difficulty in efTecting 
a sale, either by his own voluntary act, or by the interposition of the court to act 
for him. Provteion bus been ipaae for keeping up this record^ so (faiA it shall 
be always available. 

^ 6. The coikM^tor can always, therefore, tell the court what any individual bolding 
separalolj actually has iq possession, or what any two or more individuals, holding 

jotu%, haf e in possessiW , 
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Sale in Hxeciti^ 9. If OD the sale, by a court, of oae of these interests, the court direct the eo!> 
ofrl^eesofClnl lector to put the purchaser in possessionT of what was held by the person whose 
Couns. iar9Perty is aol<l> this can alw^s be done; and if the purcht^cuym,.inof& he. 

may have his Sttlt for the speciffc atAag which he Claiitu. If the defendant ohj^ ‘ 
he may have his suit to recWfdi adjjfthing to which be objects. ■ ' \ 

10. But if it be left to the native Judges to give possession, the Board’s«expe- 
rience induces them to fear that there will contmuidly beeodeayiw^.ina^je to pnt 
the purchaser in possession of sometbiag more .than the defei^aot acidly hel^ 
Ihe Board make this remark on the ground of having bad contuluaUyj^Ote; them 
instances in which the. native Judges have ei^eavoured to force the colt^kms, to 
give possession both in suits and sales of adiat is held tbhrd parties. ,Now.tbesw 
is nothing which so completely tends to break an agriculturar community as 

attempts of this kind; it nhltlfies sdl the records made with so much cost and pains. 


and makes all property nncertain, 
this matter. 


die strictest rules should be laid down in 


11. In lands in which no person is appointed to (^minister ^ law without a 
previous ample training, dr at least the power of obtoibingthe advice dnd of 
those that possess that training, such perils do not exist; but the class of persons 
who exbreise Judicial functions in this country makes it incumbent on the govern' 
nient, not only to put forth sound principles, but where the rights of third parties 
are concerned, to fence by strict rules the limits within which the powers given are 
to be exercised, as it regards any other dimr the actnid parties to tm suit or ihatter 
before the court. 


Sudder Board of Revenue, 
Morth-west Provinces, Allahabad, 
6 October 1840. 


I have, &c. 

(signed) H, M. Elliot, 
Secret^. 


(No. 1979-) 

From AI. Smith, Esq., Officiating Register, Sudder Dewauny Adawlut, North¬ 
west Provinces, to J. Thomaton, Esq., Secretary to the Honourable the.Eiou- 
tenant-governor in the Judicial Department, North-west Provinces, Agra. 


Sud. D«w. Adawt. 
N.W.P. 
Present: 

W. Lambert, 

IL TnvUr, und 

F, Currie, esqrs. 
judges; find 

G. P. Thcinipsoii, 
esrp, officiating 
judge. 


Sir, ^ 

I AM directed to acknowledge the receipt of your letter. No. 2776, dated 19th 
ultimo, and its annexures, on the subject of a proposed law for empowering the courts 
of civil judicature to sell land property in execution of decrees, without the inter¬ 
vention of the revenue authorities, on which the sentiments of the court are called 
for; and, in reply, I am instructed to express the acquiescence of the court in the 
arguments 'set forth in the communication of tlie secretary to the government of 
Bengal, No. 1154, dated 30th June last, and in the preference given therein to 
the draft of a brief Act appended to the Shdder Court’s letter of 19th July 1839, 
No. 1914, in lespect of wbieh this court would merely suggest a verbal modifica¬ 
tion and addition or two, as follow; 

Sect. 1. For, “ as relate to the sale by collectors of landed prq[>erty,” See.* the 
court would substitute “ as relate to the sale by the. revenue officers of,” Ac. 

Sect. 2 . After the words, “ shall be empowered to sell <w cmise to be 8oid«" 
the court would insert, “under such rules as may from time to .fime be devis^ 
by the Courts of Sadder Dewauny Adawlut, the r^bts and ^^i^nwts of partsm to 
lands,” &c. _ 

2 d. The court observe that the rights and interests .are 'all .fbat, under any cir¬ 
cumstances, the civil courts canhave aught to do srilh, and as re^rds the aiijl^|<totip4 
of the sale to rules to be prepared by the co^ the judges would beg atrO^y tp. 
urge that all minor details, concerning the time and place of sale, modeiOt cons' 
ducting it, agent for that puipose, nature, of his remaneaution, 8to,, ^ould be left 
to be settled by the two courts in comnranicatioii with 8ach o^r. ... . 

'1 have, 8te.' ■■ ■' 

Allahabad, . . '(smtodj ' iSSWfft, ' ‘ * 

9 October 1840. ^ OffieklSdg BetgMbr. 

(True copies;) -■ *' 


'(signed)" •' ■' J. 

Secretary to the Government in j^ 'Noi^weit Frovineea. 
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Fj-ow of io^T.j^H.’ 

Maddock, &qr, SecreWy io the Qoverom^llt lndi«, Judvn*! . > l««t«.eoiH. 

;>.< '■■ '.,; ■ .'"V. .\''■ •ftAiftrehiSxi. 

■■) ■ ■ :• ■■■“-• ■,■'■•■ *'■’ No.6. ¥ 

I AH direeted by the Iwnourable the Governor of Benj^iii to rbquei^ tbet Jvdkiti D«]>t 
you will subnii|^ for the cdhstderatibn and orders of tbe Supreme Gorerhdabnt,. , 
the secompanyttig letter from the raster bf die Sudder Dewanny Adawhit all the ^Ko. 374s. dated 
presidency, being in continuation qf tbe communication,' dated 5^1 ione last, for* 30 Oct. 1840. 
warded to you under cover of my letter, No. 1154, of the 30th idem. 


C«urlk.4is. 


, Fort 'William, 

17 November 1840. 


been 


. 1 have, &c. 

(smned) F, J. IJattiitm, 
‘etaiy to tlie Government of U 


"jP.,S.-^yon wi\ be pleased, to return the original document now forwarded. 


(No. 3742.) 

Tnm J. ffawkim, £sq., Uegister, Sadder.. Bewoiuiy Adawhit, Fort William, 16 
P. J. HaUido^, £$q.. Secretary to the Government of Bengal, in the Judiend 
Department. 


Legis. Coot. 
•Q March ,1841. 
No, 7. 
Kndoaurct 


Sir, ^ . i 

I AM directed by the court, in continuation of my letter, No. 1877, of the Sud. Dew. Adavn 
5th June‘last, to forward to you, for tlie purpose of b^g laid before tlie Right Prosent: 
honourable the Governor, copy of a communication frOm the officiating jud^ of D. C. Soiytb, etq 
Sliahabad (No. 288, of the 15th ultimo, with its enclosures), in which that officer jwl*®- 
reports that the commissioner, of tbe division reversed a sale in execution of 
a decree, which had been confirmed by the court under whose authority it took 
place. . ’ 

2. The court beg leave to suggest ^thbt the sul^ect be taken into early eon* 
sidcration, and tbe judicial authorities famished with some definite rules for 
their guidance. 

Fort William, ■, I have, &c. 

30 October 1840. (tinned) J. Register. 


(Copies.) 

From tbe Ofllciating Judge of Shabob^d to the Court, No. 288; 
dated i^tb September 1840, 


I HAVE the honour to forward •copy of a communication' from the Board, of 
Revenue to tbe commissioner of the Fatna Division, approving cf tbe cbobc 
pursued by that officer in upsetting a sale authorised and confirmed by tbe civil 
court; as die principle involved in the Board’s letter appears to infringe on 
the powers vested by Regulation VIL of 1825^ in the courts of jodicature, .1 beg !, 
tbe Supveme CSourt w 91 favour me with their opinion on tbe subject, fm the futiite'' 
guidance of myself and the inferior jod^s. 

a. In the ease noted hi tbe margiD toe plaintiff obtained d decree m the court Birimohun Dom, 
of the principal sudder ameen, abd tbe execiltioo diereof was made over to tbe piuiDtiff, c. Chat- 
addifional principal siiddec ameen, who forwarded, on the 14th December 1837, a aieneiul Bing, 
proceeding to the collector of Shahabad, for the sale of Mouaa Kewa, Pergurmah 4 *fe*» 8 wit. 
Qiynpoto. The edllector^iiafiev tbe usual voune had been gone through, efiTected 
iS sale of tbe property on fbe*2ytb October 1838. 

3. A petition was presented, in conformity with tbe provisions of Regulation 
yil. 1825, to the adoitfonal pt^nq^ sudder ameen, on the part of the ^ree 
bol<lara,i fgatost the vaUdity of thmiiale, and the same, after due .ioqah^, was 
rnectod, and toe sale coofinned. An appeal was preferred befotc toe judge, 
wIhci^ bswovier, saw ap i]ei|toii for hiterfering with toe order of the subordinate 
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4. On 
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No. 9. 

of of Civil 

Court#. 


Miscellaneous Dep. 

Present : 

J. Psttle and 
C. W. Smith, osqrs. 


450 . ^^fiClALmPOttS 0P?*«® 

4 . On th« 25th May the pofcliaser^ the pro|^rfy jil^nilS^>4t ^ to’ the 

idditibnal prindpei strader aimen, 'inrora)iag diat bme^^ibstj''ntiiMihshindiog 
the sate had been confirmed by the civil courts, the corooiiddott^ of thi 

bad reversed the saitie. -'tiv;;'■ 

5. On the ^ 23 d August I addressed the Commissioper..^ ^j^j^y^and 

received in reply the papers which I now forward. ^ ; , . 

(signed) W. $.,Jifaiander^ 

, ,, Ofikihling Jttdgp. 


Frpm the Commissioner of the Patna Division to.tbe Officiating J udge of Shahabad, 
|<io. 978 ; dated aSth August 1840. 

In reply to your letter, No. 270, dated 2f2d instant, I have the honour to 
transmit copy of a letter. No. 302, of Hite 2lSt of August 1839, judder 

Board of Revenue, togetlicr with my roobachrry of this date, re^rditig the Sale of 
Mou^ Kawa, Pergunnah Chyoepoor. , ,, 

(s^ned) E. C. Rmenthaxe, 

Commissioner. 


From the Secretary to the Sudder Board of Revenue to th^Commissioner of the 
Patna Division; dated 21st August 1839. 

. I AM directed by the Sudder Board of Revenue to acknowledge the receipt of 
your letter, No. 612, of the 7th ultimo, transmitting copy of an appeal preferred 
by Show Sheweclc Sing, &c. auction purchasers, against the annulment by you, ort 
the 17th May, of the sale of Mouzah Jeypoor lleettyah Kendah, Pergunnah 
Munnair, niade in satisfaction of a decree of court, the same sale having been 
previously confirmed by the court on the 19th April, and to communicate the 
following remarks for your information and guidance. 

2. Undoubtedly there is something unseemly in the collision of decisions between 
the court confirming the sale and the commissioner reversing it; but the apparent 
inconsistency is easily reconciled, if the different functions of the court and of the 
revenue authorities be duly considered, 'fbe Revenue Board have continued, 
from the earliest period, to exercise a supervision over the acts of the officers 
subordinate to them, and are expressly constituted to protect’Hhe fiscal rights' of 
the state from loss. Jn the present instance the collector, obeying a precept of 
the court, put up to sale the rights and interests of the maliks of Talooka Jynpore 
Ilutty^ Kcndar (these mehals having a sudder jumma of 2,801 rupees) in Jynpore 
only, assigning to these rnehals' an arbitrary jumma of Rs. 2,027. n. 8., which 
sale, on the papers being submitted, you thought proper to reverse. 

3. In submitting an appeal from the reversal, you, for the second time. State 
your doubts as to die legality of your having reversed the sale, and of your issuing 
any order conforming or reversing sales held by collectors in satisfaction of decrees 
of civil courts. 

4. Clause I, Section 5, of Regulation VII. of iSR.ViSppenn tofayonr such an 
interpretation, as it provides for an application to the directing tl>e sale, 
and gives that court power to annul the sale, for an^ matei|||^d'eviation and:teon< 
sequent irregularity in the sale; but the provisions dbo'fe^neited to go...on to 
show that such deviation or irregularity is to be brought to the notice of the court 
by petitions within a month; they clearly, therefore, nave reference only to peti¬ 
tions by individuals being parties before court; and do.not ll.niit, pilcb less 
interdict, the inherent ministerial power of sutiervision po^ssed by Bt^ds of 
revenue, from the earliest enactment of the Statute Book in 1793, to revise, con¬ 
firm, and annul, under certain restriettms, all sales made by collectors 
revenue. 

5 - The powers of the court under the Is^jm refisrred to are quite dntmet, fiom 
those with which the Board are nevertheless and notwithstanding invested for the 
protection of the rent-roll, and genhnilly tlitelntettests of the state, gainst the con¬ 
sequences of gross irregularities and informalities in the conduct or sales; and at 
(he powers to be exeicised'by both these authorities of diflferent descriptions, 

' there 
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there i» nothing to prevent tiieir co>«K|Menee»'nor tbtar en^Torceipent'v>hen neces»^ 
sary^ without aojt collisita or interfeneme with ea<^?pth^t toastnneh .’ia the occa> 
oions and ourposeo for winch they ^^ro jreepootwly, prpvitted Imvo 
connexiohl but, on the contrary, differ widely from each othe^« . '>r*^ 

6. ’‘This is no new^doctrine, for on the 13th September 1833 the SutJifer^Board 

Bent the following UMtruetions td'the commissioner of Sataa: . ' ' . 

“ The Shdder Board having had before them your letter of the 33d ultitno, with 
its enclosuiesi direct me to inform you in reply, that as no sale is consumonated 
until confirmed by you, you shdhltl proceed to perforin your part towards the end 
directed, whenever a sale is ordered by a court of law, in sa{,| 8 faction of a decree, 
widtont reference to the court, which is, of course, competent to int^ere on its 
^ own mbiion, if it see cause. The duties of the revenue authorities are cOndhed, in 
these cases, to the conduct of the sales, ordered in u legal mauner, in a revenue .. 
point of view; and, if all due forms Imve been observed, conlirination is a matter of 
course: also, further responsibility rests with the court that directs the sale, 
and to which only an appeal therefore h'es.” * 

7. Again, on the 7th February 1834, when the commissioner of ^tnid’ in 
which the court had decided against tlie prayer of a (wtitioner to atinul the sale, 
and the said petitioner had appealed to the Sudder Uewanny Adawlut against the 
judge's order, solicited further instructions as to u lietlicr the commissioner ought 
to suspend his ow n decision touctiing the sale, in regard to its having been conducted 
conformably to the sale laws, the Board replied in the following tern^. The 
Sudder Board, having had before them your letter of tho 7lh ultimo,' direct me to 
inform you that, under the circumstauedi stated by ym, you should proceed to 
confirm the sale in due course, notwithstanding the appeal to the superior court. 
That appeal regards a matter in which the revenue aothdHties are in nowise con> 
cerned; it is sufficient for you to have received the orders referred to in Claiise g, 
Section 4, Regulation VlL of 1825; and in the execution of these orders no 
reference should be had to any proceedings going on ont of your own department, 
of which, strictly speaking, you can have no official knowledge..' But if in any 
.special case you desire instructions for your guidance, and that of the collector, 
you ouglit to solicit tliem from the court which directed the sale to fake place. 

8. The power, therefore, exercised by you in the (ircsenl instance is in strict 
conformity, in every respect, with the instructions of this Board, of the.legality of 
which they have no doubt, and of the wholesomcuess of which tliere cannot be a 
stronger instance than the present, in which the colicclor, after having advertised 
tlie share of four dependents, vjz. Race Ram Bui|ub Horccr Roy, Roomar Race, 
Bidder Naruin, and Raee Rem Mobem, proceeds to sell the aliares of the two first 
named only, without a new advertisement, and then most illegally sells one inehal upon 
an arbitrary jumma of R$. 2,027.11. 8. in a talook, consisting of several undivided 
mehals, recorded in bis own books, with a sudder jumma ui 2,801 rupees. It is 
with such errors and illegalities, in a revenue point of view, the occurrence of 
which would, if not checked, entail heavy loss of revenue upon the estate, that 
the commissioner, as a Board of revenue and not court, has to deal, and which it 
is incumbent upon it to correct with promptitude. 

9. The Board, therefore, direct that the appeal be rejected, and they refer you 
to their previous instructions, observing that all inconveniences might be obviated, 
were the courts to await the deciaun of commissioners of revenue on the legality 
or illegality of sakes in a revenue point of view, before deciding upon the question 
of confirmation or. aontdineDt in r^ird to the objections of parties in court.- 

(signed) JE. Currie, Secretary, 

original native pepm of ydur letten are herewith returned. 

* ' (True bopies.) 

, (signed) /.//ateitnr, Register. 
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Courts. 

Coos.^ 

89 March l&ll^ 
No. 8,^,,' 

Jodicit} 

Ko. 8^, of ths 
8tb mttant. 


Lfgis. Cons. 
09 March 1848. 
No. 9. 
Encloiure. 


Bud. Dew. Adawt. 
Present: 

D. C. Smyth, osq. 
judge. 


Legie. Cons. 
99 March 1841, 
No. 10. 


JudicLal Dept. 

No. 69, of the 
lit iostant. 


' 45 ,*?.. 

(No. 149.) 

From F. J. HaUide^, Esq. Secretary to the .Goy^moat t)i( 

. Aiaddoci, Esq. to theGov^iotiienV ol' 

Sir, * ’ 

I Au directed by the Right hononrable tbe Govenior of Be^l lo reqiMHi^at 
yo»; will submit, for the cqnsi4flratiou aml iwdors of the 
accompanyipg letter fcamt^lit# register of. Jibe..$odd<!r 
commuaicatioQ from the.j>**48^ h>imca, 4 ?c!q|>a(^g the mcooyqmimss mtp^^ 
from tbe went of ij|}truotioas oo the. spbjoct .of the roterforeooe of the icejmiiaa; 
authorities with sales effected under the qpeisof the civileowts. s v . ’ ,.<1.1 
2. The letter of tbe 5tb Jane last, reformed, to by muf sohmittaid' 

along with my commonicatioD of tbe aoth kfem,;.. ' ; I m 

I have, ft p, , y\' . 

Fort Williami 

26 January 1841. Secreteiy.tp tirefSfottrtluawl 6^ . 

P.S .—Please to retirm the enckwaies.'^ 


(No. 86.) ■ ■ _ V. 

From J. Hmkinty Esq. Register of the Sudder iWanny Adawlut, Fort Wilium, 
to F. J, HaUidaj/, £^. Secretary to the Goverament of Bengal, in the Judidal 
Department. . , i.. . 

Sir, . .f, ' ' ‘ 

WiTH reference.to my letter,< No. 1877, of tbe Sth June last, I am directed by 
the court to forward to you, for the consideration of the Right boiioerable the 
Governor, copy of a letter (No. 715 of the 17th alUmo) from Uie jadgeof Dacca, 
representing the inconvenience experienced from Uie want of instractione on the 
subject of the interference of tbe revemte autiwrities with sales effected under the 
orders of the civil courts. . 

- I hanre, &c. 

Fort William, (signed) J. HaaMnt, Renter. 

8 January 1841. . ® 


From the Judge of Dacca to the Court; dated 17th December 1840, No. 715. 

I BEO to call the Court's attention to my letter (No. 8» of the 8th Januaiy last), 
to which I have as yet received no reply, and request the court.will inform me wlmt 
orders have been passed on the subject, aa the sole of the other property^ is daJayed 
in coosequence. 

(sagoed) J, F,- G, Cooke, Jue^ 
(True copy.) 

(signed) J. Hmkxn^ Renter. 

(No. 151.) ‘ ^ 

Prom F. J. HolUday, Esq, Seercto to the Oovnmmenit c^ii^gal, to T.M. 

Maddock, Esq. Sectary to the Goveromenttff India, JodSciiBj Department. 

Sir, 

I Atf direcjrtd by lh« Bightbienoumble the ,G.oyei:nieirj>f IBeqgal to 
you will Bubmiib for consideration and orders of tbe Supreme Goyernm.e^ 
accompanying mtter, tether with certain s^jinenfo,' and' the dfoft dif'an 
from the roister <ff the Sudder Court, relative to, the gmai cwiseq 
revenue uithofities in tbe ezecufioa of the decrees of ffift mofosi!^ courts. , 

1 have, &o» . ' '' 

Fort William, (signad) F.;/. JW»y^ T 

26 January 1841. BMoataty to the Uovmumpt oC Bei^« 

P.5.- -Please to tofum die mtcloslfies. 



INDIAil UkW^ 


4 ' 5 r 


1 ^. 


(Nb« 69.) 


R«gi^ Sudd^‘ Pew^ to <k jt. 

£^.‘ Soonetety to ue GoTenuneiit of Bengal, in too Judith Pepaitmei^ 


Sir. 


. , ' 
‘ t. 

X 


ti 60 . 

Saiil'Si', __ ^ 
<ifc£Mki‘br 
Coaiii. 

Legli. CaiM.' 
«9 March 
No. 11. 
findowiOk ■ 


court hmg deairous of oRortainin^ on con«ct data, wtwtiher toe Bud. Dew. Adawc 
appucnt in Mine of toe diattieto uodar to«r auperintendenee, in toe exeeatk»d PraHot: 

decrees, arose from the references necessary, under toe tiresent state of toe lftir,’to Bdtrv* 
be made to tto revenue antboritiesi' iMued a drcolar ormr on the idtii Jdne kst, '£ U W»rn*r, wid'^ 
directing toe several tostnet-judges to forward,/ with all practicable Convenience, a*'D.c.8m>th,Mfta> 
copy of ton last quarterly htetoneat sent by llMse' t^cers to the oommi^toners of s and 
toeir divisions, agreeably to Form fB.) of me itoettlar order of toe 1 ath December ^ 4 , wq. 

1834, No. lay. tomporaryjudga. 

3 . Greater delay toha the court were led to expect has taken place in furnitoing 
toesefraturas, which, they have noticed #ith much regret, in some distHm have 
never been kept up and sent to the revenue commissioner. Two returns, how¬ 
ever, prepared with great accuracy, and in strict conformity to the circular order 
above quoted, have been received, and carefully revised by:the court; and as it is 
evident from these statements that toe present system of selling landed property by 
toe collectors of revenue, is productive of the most discreditable delay in. the exe¬ 
cution of the decrees of the eouris, and toat toe coHedbrs of revenue, either ilrom 
want of time or other eauics, Imve in Mia»y insumces evinced great inattendon to 
this very important part of their doty, the court deem it highly expedient that the 
subject should be brought without fisher delay to the notice of gOveriiineiit, with 
a view to the reconsideretion of the necessity of passing toe Act forwarded with 
my letter. No. 1914 of the ipto July 1839, with such modificutioins as miy Sppear, 
on further deliberatioa, to be called for. 

3. I am directed by the court to forwud, for the pur^iose of being laid before' 
toe Right honourable the. Governor of Bengal, copy of the returns submitted ty 
'Mr. Pulton, the judge of tlie‘34>Pergwmalu, and Mr. Cardew, the jt^e^ Tip* 
perab. An examination of tltese documents will at once satisfy his Ldidlhlp <of 
toe urgent necessity that exists for empowering the courts of civil judicature to 
sell all landed property in execution of toeir own decrees. 

4. In toe 24-Pergonnahs toe references made ftxnn the judicial to foe revenue 
authorities appear to have been .^neraUy pending for iS months; and in the 
majority of cases the collector has furnished no report whatever. In one instance, 
a reierence made by the sudder ameen in March 1831, retmained altogether unan¬ 
swered. Two other instances of references, made in 18^6 end 1837, are to be 
found, in which cases no sale of the property has been hitherto ^cted. 

.5. The return from the 24-PerguonatlM, however, may be prcmounced to be 
highly satisfactory wtiea compatod with tile state of thin^ in tte foStrlR el Tfo- 
perab. The first case on the Timierah statement appears to have been tderrSd 
to ibe.coltecter in December 18^. I9 May 1840 toe collector states the lands 
were sold by him On the qtb April 184Q, or, pfter three years and a half; but up 
to the date of the return, jotb June l^o, the account sale had not been confirmed 
by Ihe eommisuoner. The second case^in tbe statement is one of a simitar 
natore. 

d. Tbe next case on the list that wQ! pmticularly attract the potii^ of. his Lord- 
foip is tbq 5th. llJfois' the reference was made to the collector in,June 1837, 
hot up to Jube iSi^ao report whategier had, bomi fornishedk In eases 6 and 7 
fine praem^ngS i^pesir to have beensentto toe dsUsetor from the eouit. csdliog 
Ids attention to tbe sntgect, but no notice whatever had been taken of the 
'references., 

7. lu fob tofoi eaia' frto iefereoce was madiei in Jtdy 1835, more than five ybafo 
ago. Tbe coifet^ rupfo'ls^foat tbe. hfodstoave bmm sold on accountmf arreani 4 ^ - 
■to government, s^ that the officers of . the eollectoitate liave been Odled on to ifo^' 
the right of foe defendant ton share In the surplus M the isle, The jadg» 4 qiiik* 
riders foe tfouons asrigh^ foe bbSector to be ** satufactoiy"; foeedurt con* 
rider toem to be quite foe refeiue. Here is a decree bolder entitled to^ja certain 
snm of idoney in 1835^) arid UtIk^ dwifo; to the vexatious delays ^ tifo'dffiee, bat 
beeu kbpt Cfut of hAi mon^ for nfoudy five years. 


3 <»*' ■ ' 3.»;4 •», 


8. In 
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Sale i^^Eieciitir.n 9 - In cRscs Nflw. 11 and 12 «i* proce^gs^npp^^ 4 a«r%i^'M»l 4 » tine 
of Decree* of Civil collector without effect, or even notice j in cases No$. 21 and 2 Si dM ieferencea 
Court*. jjg^yg jjeen pending before the revenue, authorities for eight years; in magy other 

instnnees the references appear to have been pending for .ta p, tjbriee,'four, ngd five 
years. In case No. 28, whibb bad been pending befoi^ the Elector for.Biirp jyears, 
that officer states, apparently under an idea that be is only perforoiiog bis duty, 
that “ orders have been passed to asceruup whether diere are' any u^eefibns to 
forward the proceeds of sale to the ci^l courtforgetthig enfirelj^uit the ide 
bad been made under the ^press orders of the court, and that it um the court, 
and not the collector, that had to decide on. these objectums. 

9. In case No. 37, which was referr^ to the cdlectpr nesirly four years ego, 

that officer appears lately to have rraoested the court to htoeurtein vrhp e;as the 
real |)niii)«fisor of ^ estateand nlfcase No^sp no less than 11 proceedings appenr 
to have been sent to the collector without success^-the case having been referred .to 
the revenue authorities about two years ago.. In many other instances two, three, 
and four calls appear to tmve been ma^ on the .ool|ector without any., effect 
whatever. ; ■■ v 

10. Jt is tinufccssary for the court to bring other instances to the partieuiar 
notice of the Right honourable the Governor, as they must already have' sat^fied 
his Lordship that the present system, as existing in the 24'P^rgunnah8 and in Tip*- 
perah, is discreditable both to the judicial and* to the revenue mofussil .authoritiee: 
to the judicial officers, in not having reported to this court the delay that bad 
occurred in carrying the fiiders of their parts into effect; and to the revenue, in 
the neglect of duty on their parts that these statements have brought to light. 

n. The remedy for the irregularities which have been found to exist in the.se 
two districts (nnd which will, the court apprehend, be found to prevail more or 
less throughout the Bengal presidency) wUl, tlit court feel satisfied, after a full con¬ 
sideration of this subject, be found in the draft of the Act they have directed me lo 
submit uitli this letter; and should the draft as it now stands be approved of by 
Jus Lordship, the court will be prepared to frame such rules of practice for the 
guidance of the subordinate cogrts of judicature as will, they feel assured, protect 
the just rights of government, and . enable th# judicial authorities to carry oul^ 
without delay, the executioR of their decrees, by enforcing the just payment of debts, 
and putting owners in possession of the property decreed to them in a much more 
efficient manner than the returns now submitted would show, as, far as rclateS'^o 
these two districts, to have been heretofore the case. 

I have, &c. 

Fort William, (signed) . J, Register. 

I January 1841. ' , 


1. It is hereby enacted, that from the ist of — - 1841, such parts of Regula¬ 

tion XLV. of 1793, Regulation XX. <ff 1795, Regulation XX VI. of 1803, and 
Vll. of 1825, of the Bengal Code, and of any dther Regulation or Act in force as 
relate to the sale by collectors ot landed proficrty of any description, in satisfoctioa 
of decrees of the courts of civil judicature, or in execution of any other judicial 
process, be repealed. ^ ./ .c.? 

2. And it is hereby enacted, that the courts df civil judicature witbib jtllb tef- 

ritorie.s subject to the presidency of Fort William , in Bengal, shall be emppweinid 
to sell, or to cause to be sold, lands of every ds^riptioi^fn nxecuiion of «iy decree 
or judicial process in virtue of which such sale toay be auUi^sed by the Eej^ht' 
tions or Acts now in force, or which may berejal^r be enacU^' . 

3. Aud it is hereby enacted, that tlte Coirits of ifiudder Dewanny Adawlut wiiliin 
the territories subject'to the presidency of ..{fort William in Elengal, shall frame 
such rules of practice for the attachment and Side of propeity in. satisfitetfon of 
decrees or other judicial process of the cour^ ^df civil judicatere, 

necessary, and shall submit tiw same to''the Governor jgenend ef lodi 4 :m 

and that the said rules, when approved of^ the said GoverDor-geneiMiof dMl^'>Hi 

Council, shall be of foe same force as if tbiy were inserted in this Aet. ^ ^' 

(signed) 
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iLY RIcyoiit of Reqaiaitions to Collectors of n^^Pergmnah mid CtticuHn bv 
^^-Petgunnnhs, relating to Execution of Decrees reraaioing incotoplete On the 30th 


tho Civil Courts ofZUIah 
DoOOviber 1839. 


Kantes of Parthf*. j Jpa^ of ^foreaca. - 

SWbsUuies of Regttidtion. 

V*' 

-- ■ i'ii, *.. ...1 



To Collector of a4-Peigun0ahi by Principal Sudder Ameen r 

Guuga Govind Mun-j - 28th June 1834 • • To sell defendant's lands in 

daf, plaintiff* v. I referred for sale, monxah Sursoonah* i^ergunnah 


NeHwhbcr Baser- 
jce. 


Kallee Kant Koy 
and heirs of Ram 
Coomeer Roy* 
plaintiliB, v JUiund- 
chunder lloj, 
defendants. 

Kally Kisto Kang* 
plaintiff* Y* Byd- 
natb Roy, tie., 
defendants. 


rnooxah Bursotm 
Magoorah, 491 
lahs. 


• • Referred for 
sale 3 oUi Sep¬ 
tember 1839. 


-- Referred for 
Side ud Septem¬ 
ber 1839. 


Koowar SulhChurec 
Ghosaul, plaintiff, 
V. Luckenarain 
Mundal &c,* do< 
fen^ants. 


Nyas Lutkur, plain¬ 
tiff, r. Nuiid Mud- 
dul. 


- - Referred for 
sale 3d January' 
1839* u 5 tJ»May 
iotbundee }>a- 
pers corrected 
and rctuned to 
collector. Ta- 
keed sent 25th 
November 1839. 

- Ditto, 7th June 
1839. 


Sudder Ameen: 

() Kissenmoonce Dos- t - Ditto, 29th De- 


Hurnaraio Mundul* 
plaintiff, v. Duck^ 
henarain Mundiil* 
defendant/ 

Bulram Sercar, 
plaintiff, c. Gun- 
gadhar Uoldar, 
defendant. 


- Ditto, 7th Au¬ 
gust 1839- 

- Ditto, goth No- 


9 ‘Tarnichand Gbose, - - Referred for 
decree holder, by sale on the ^tb 
porcbaie from Mr. Decendier 103^. 
l4iaUal, plaintiff, 

T. L. P. Moore. - 

Moonsoffof Russah^ 

to KissenchunderMoo- -Ditto, lythApril 
ker^!!^ plaintiff; e. 1839. 

^Moojoeen Lusb- 

- kur, defendant, \f 


Keasottn ttStgmd by CotUotor Jadgn's Opinion of 
ibr UttUHaisdiUflieA? i tUoae Renaom. 


I * - To adil 2$ begahs of likd si* 
tuate in Bumahi pergunnah Ma- 
goorab. 


! - • To sell a third ibaro of JO 
I mouzalis pfa talook, situate in per- 
I gunnali Surfurazpoor, moUzaU 
Ramjeebuopopr, & c.; 1 () mouaabs, 
No. 951, the sudder juroma of 
whicli is Rs. 555. 7. 8.; and in 
Kilmut Ramnuggur, r pergunnuh 
Meer&uggttr,7 mouzabs, No. 1029, 
sudder jomma, Rs, 88. 7. 7.; and 
talodk, No. 989, inouxtms Hu)- 
dar, KbulJa, ^c., pergunnah 
Preunuggur, sudder jumina, 
Rs. 1,480. 7. j 1, ^ 

* - To sell a half of the 14 collahs 
of%ml belonging to defendants, 
situate in mouzah Kidderpoor, 
pergunnah IVIagoorali. 


• - To sell 2t bcmibs i 1 collahs, 
situate in moutah Uansdhunnee, 
pergunnah Mogoorah. 


• - The collector, on the 
7tli September 1839, 
aant 24^3 cnqieos, and 
suted that the remaining 
property Would be solo 
soon. 

- * The collector has fUr- 
I ntshed no report. 


- - The collector 
should proceed to 
an iramediote sale* 


* • - The eoUecier 
should sell the 
lands as soon at 
possible,and trana^ 
mit proceeds to 
this court. 


- - Ditto. The loibuit- 
dec papers were cor- 
rectea and sent. 


- ditto. 


N0 kyfeut as yet received ] * ditto. 


jssenmoonce Dos- - Ditto, 29th De- - f To sell f b^lis of land, si- 
sec, plaintiff, v. cember 1839. tuate in Kunder rungger, Balcab. 
DOobhince Beebee, 241)1 June 1839 
defendant. takeed sent. j 


- - To sell 344 begabs 2 collahs 
or land belonging to defendant, 
situate in mouzahs C'liucknmn- 
nf(^ and Tahcir. 

- - To sell 1 kufig 3 gundalt and 

1 kraut of the 3-atina share of 
talodka mouzah Uhuntpurrai, 
pergunnah Haviiloe Shahir, and 

2 begahs out of the 6 begahs of 
his residence* with appurtenances 
thereon. 

- - A soonderbund grant, No. i, 
attached to pergunnah Balunda, 
measuring >,T>oo begahs. 

<|i' ! 


- - To sell, after excepting a 
bujyah Sftid its appurtenances, 
12 begahs 19 collahs, 3 c. of 
land situated in mouzalis. Pun- 
choo and Kallickapoor, pergun- 
nah Bulleah. 


- - The collector, on Urc 
9th August 1R39, stated 
that the ^3t1i Septem¬ 
ber was ffxed for the 
day of sale. 

- - 1'lic collector has for- 
riishcd no kyfeut. 


- ditto • 


- - If the sale has 
been effected, the 
proceeds should 
be remitted with¬ 
out delay. 

• * The sale should 
be effected as soon 
as possible. 


- ditto - 


• • ditto - 


(coa/mwfd) 
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SPECIAL REPORTS OF THE 
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jMoonseft' of" Ituwsah— 


Karnhurry Pooullt'C 
and oiherK, plain- 
tili'tf, T. Kainkisscn, 
iVc., (Iflfinlants. 

Slid Ml Mookco- 
rciimi, plai/itiO", v. 
Shuk Moukeem 

Kniiyt' < liuiul Hoy, 
pl.iiiitiir, 1?. (ioo- 
roo Doss Tautie, 
son of I’crilhram 
'I'autie. 


Uhvrobc Cl Hinder 
jCiy Cliou'dery, 
piaintifT, x\ Kya- 
moodceii, & c„ dr- 
fLMidants. 


- - Referred for 
sale on the 316t 
July 1839, 

- - Ditto, 318t 
July 1839. 


• « Ditto. On the 
a 7th Decorobep 
i 83<) ft map of 
7 begahs ifi fae»* 
was of land wa« 
forwarded, on 
which claim had 
been abaudonetl. 

- - Ditto, lyth 
November 1839. 


Moon^elV of Sulkcah: 


Hishonuth Ghose, 
plaintiff, v. Han)> 
chunder Gliose, 
(Icfendont. 


20 August 1837 


Moonsirr of Kuddiimgochue; 


Kalarhniid Bliose, 
plaintiff, Y’. Hum- 
cooiiiar Sirdar. 


Goopee Mohun 
Hoy, plaintiff, v. 
Bui ram Doss Ky- 
burt. 


- - Jleforred for 
sale 4th April 
1839. '^oihJnne 
takeed sent. On 
2()th^ September 
1839 pap<‘r8 cor¬ 
rected and sent. 

- Ditto, I3tli July 

1839. '^'2d No¬ 

vember 1839 ta- 
keed sent. 


Moonsitr of Nawabgungc: 


Muns. Hhngbullee 
Dobhcft, plaintiff, 
r. Hissonatli Han- 
norje. 

Casseennth Cluick- 
erbully, plaintiff, 
r. jNlooeheemm 
Suntra. 


- - Ditto, JOth 
April 1839, 


- Ditto, 35th July 


Substance of Rcqaisiiion. 


- * To sell 39 begohs 10 coUahs 
of Iflind aituatc in raouzoh Kul- 
loooh, pergunnab Masoorah* 

--I’o sell 15 begaliE 10 collahs 
of land, with house and garden^ 
situate in ruoussah Chutiderdeep, 
pergunuah Kbaslipoor* 


- - To sell 20 ^ahs 19}' coHahs 
of land, situate in mouaah 
lerbaroah, pergunnab Azemabjod. 


- - To sell 31 begahs 2 j collahs 
of land, situate in Chuck Punna* 
poor. 


* - To sell C-anna share of dry and 
doobce land, situate in tnoueah 
Bygurree, pergumiah Barrow. 


- - To sell Oo Ircgubs in fwaah 
Shuraburreah Kismut Ramlifts- 
senpoor, pergunnuh A ununpoor; 
iind 43 begabs 3 colJalis situate 
in mouzah Otterhunt. 


* - 'Fo sell 14 begahs of land, si¬ 
tuate in mouzah Prashandpoor, 
pergunnab Annespoor 


- 'IVi sell ] 1 bii^wasof land, situate 
in pergunnab Sukoohar, pergun- 
nah Culcutia. 

- - To sell half a begah of land, si¬ 
tuate in mouzah I'akourah, per- 
gunnali Calcutta. 


’J o the Deputy Collector of Calcutta by Trincipal Sudder Araecn: 


iMothoor Mohun 
(.’liuckerbully, 
plaintiff, V. Shib- 
naruin (ihose, de¬ 
fendant. 


- Ditto, I5tli Au- 
gust 183!). 


Sudder Ameen: 


Mirzuh Yskool), 
plaintiff, r. Bhu- 
loo Khan, iVc., 
defendants. 


Mr, J, . 1 . Joseph, 
plaintiff, t. Sheer 

1 -Ally. 


- - Ditto, lyUi 
March 1831. On 
the 5th Novem¬ 
ber the pa|H2rs 
wore corrected 
and returned. 

■ -SislMay i83i>. 
34th June a takeed 
sent. 


- - To sell 3 begahs of land in 
mouzah Tiljallee Dhec Birgee, 
and 5 begahs 12 collaiis in niou- 
zah (Yoobrah, and 7 begahs 2 J' 
collihs in Kooliaii Tengr^i Dhee 
Soorah. 

«• I'o sell 14 begal\{i of land in 
mouzaJi Kouleah Dcbcc Poncha- 
woogong. ^ 


• - To wll i begah 10 collahs of 
land, situate in Soomh Detiee 
Puuchawongong. 


ReuonB wiiigned by CoiJeet^ 
for Non-execation. 


• -> The collector hat far- 
nished no kjfeot. 




- - ditto - 


- - The collector, on the 
13th November 1839, 
stated that the lotban- 
dee of 13 begahs 3J 
biswas IS ready, and 
begged to know if he 
vrould sell the remain¬ 
ing portion. 

- - The ^collector has 

furnisheiir no kyfeut. 


- The collector reported 
that the 3 sd November 
1839 
for sale. 


- - On the 13th July 
1839 the collector sent 
the papers for correc¬ 
tion sent on the 2t>Ui 
September 1839. 


- - The collector has fur¬ 
nished no kyfeut. 


• ditto 


- - ditto 


• - The collector has fur¬ 
nished no kyfeut since 
the papers were cor¬ 
rected and returned. 


- - On the 5th Novetn- 
ber 1839 the colleotor 
reported that he would 
forward the sale pro¬ 
ceeds kRer the sale was 
confirmed, t. 

- - On the 26th Novem¬ 
ber 1839 the cblledor 
reported that he would 
piVceed to an immediate 
sale. 


Judge’s Opinion 
tho^c EeaMuis. ^ 


-• The sale should 
be effected as soon 
at potaible. 

- ditto. * 


-- 'Die collector 
should sell the 
whole of the pro¬ 
perty. 


- • An immediate 
sale should be ef¬ 
fected, and pro¬ 
ceeds transmitted. 


- - It the sale has 
been etfected, the 
proceeds sliould 
be sent immedi¬ 
ately. 

- - 'riic collector 
should proceed to 
an immediate sale. 


- ditto. 


ditto. 


- ditto. 


-- The collector 
should sail the 
lands as soon os 
possible. 


- If confirmed, the 

C roceeds should 
t forwarded 
quickly. 

- If sold, the pr<^- 
ceeds ^ould be 
sent early. 



jWahujf 


Dam of Rciwoco. 


S«id«Ier Amema^^-^^iUinued^ 


Kal^peoHUid Hol^ 
daa, pitaiQtiir, 
KifineaBiohuu Sir- 


Ram^bun Dutt^ 
piidhliff^ v» Had*' 
ahoonder MUI«r. 
Mjonabfibde, idainr 
tjfi; Vi SNl^i 
Cbowdrco* 
Ramchand Mittre, 
&c.> plaiotidbi r. 
D«;«gunbaiiTee Bua- 
tom^ &c.| defen- 
doncB. 


- Eeferrod for 
aaieliaReliruary 
1837, i6th Fe¬ 
bruary 1839 a re¬ 
port called for to 
h^uirc the bid 
offered for the 
land. 

- Ditto, tsth I>e- 
cember 183^. 

• - Ditto, 3d No« 
vember 

- Ditto, I7tb Fe¬ 
bruary 1839. 
iGcIt Aug. 1839 
takeed sent. 


5i7 R^'hunder Hagra, - Ditto, 23d Sep- 
plaintiff, r. Bee- tcinber 1839. 
mullah Dussee, 
defendant. 


Snbitaiiee Krqttwttttni. 


- - To aell i begafa of land, with 
house aod tank, shuate in Chuck- 
erbdrry Udtillah Debee Puneba- 
wongong. 


- - To sell 5 Jjptfbs 10 oollalis | 
of laud, withlP|»u^nanceB, in | 
0 iuckerbarry Puncbanrotigong. j 
«- To soU 6 iM^bs 15 ccdlahs of \ 
land, situate io mousudv JCulleea 
Debee Moonburpoor. 

- - To sell 5 biswas of land io 
mouxah Bhowaneepoor. 


V of 


I 4 - Tbo coOcjctoi^ ^ the - • If snld, the pro- 
; nth September should bc 

reported that the 37U1 sent early. ‘ 

I instaoi was 8aed W tlie 
day of sate. 


• • 11ie collector lias 
aent no kyfeut* 


• - 0 i» the 9Ch Novem¬ 
ber 1839 the collector 
reported that lie had not 
then roceived a ion; 
brmaition of the sale. 


- • To aell 3- cnllabs ol land, with - - No kyfeut a# yet re-, 
house, situate in Kntatly Dbee eoived. 

Funohawongoog. 


- • The collectoi 
should proceed tc 
un ittimcdiatdsale 
• ditto. 


- - The colti'etll 
should sand tlu 
pvoci'cilA ^ inime 
diftU'iy after 
condonation 0 
sale. 

• • The collecto 
should ai 

imitiodinto sale. 


^ilkh, 34-Pcrgunnahl, Civil D. Court,\ 
8 April 1840. J 


(True copy.) 
(True co^i).) 

■4. 


(signed) ./, Hatckmy Register. 

(signed) J, B- VaUen^ Officiatuig Judge. 


Report of ReutusiTiONs to Collectors of Tipperah and Bullooahj by the Civil tkurtsj^ 2 lillahi Tipperahy relating to 
Execution of Decrees remaining incomplete on the 3oih Juno 1840. 


I ft of r.irtic«i. j Dates of Reference, i .SuiisuuKie of Reqabitiona. 


Hcusuihi uvtlj^tivd by Colleetorp 
for Noi)*usecutien. 


t ))040 ReaftOrt. 


1 TuHuck Chunder 
Roy V. Colly 
ISunker Roy and 
others. 


2 Tulluck Cliunder 

Uoy t>. ColJy 
Sunker Roy and 
others. . 

3 Tnlluck Chunder 

Hoy V. Groodross 
. "^ Deb and others. 


4 "TttUUck ^ Chunder 
Hoy V. Sheebnath 
: ■ Dhur and others. 

^ ROjfiamder Setr v. 

Dse/g^faurn Ku- 

■ .. 


21 Dec. 


. - To sell defendants' 
lands in pergunnah 
Noomuggur, /.illal) 
/npperali. 


31 Doc. 183C 


6 Juno J836 


20 Dec, 183P 


37 June 183G 


- - To sell defendant's 
lands in ^ pergubnah 
Meb^rcool, Pbhur 
Kalla, and Munbel- 
lah, ziliah Tipperab. 


- - It appears fiom a roobakarree 
of the collector of Tippernh, dated 
5th May 1840, that the rights and 
interests of the defendants were 
sold by public sale on the 9th 
April 1840, Hiad the account sale 
forwarded to the comrnisMioncr 
for conhrntation. 

- - - ditto - 


- - It appears from a roobakurry 
of the collector of Tipperuh, dated 
37111 March 1840, that orders 
have been passed by him to ascer¬ 
tain whetlier there arc any go¬ 
vernment claims on the estate 
S(dd^ after which the amount sale 
will be forwarded. 

- - The rights and interests of the 
defendtinu wore sold by public stde 
on the 9th April 1840, and (he 
account sole forwarded to the 
comou.ssioaer for conffroiatidn. 


- - The reusotfs assignci 
by the eollector nr 
sjitisfttclnry. 


- ^ ditto. 


> - No rewn.s assigiici 
by the colirnor, al 
though a prococdici] 
was sent to liitn on th 
subject, on thej 33 
j June iSv>. 


(conjtmue(f) 







SPECIAL REPORTS OF THE ‘ 


Naiaen of Pwtiufc* 


lierjomohuD Shah 
V, Dewan Tohur- 
aily* 

Ttipefttaram v. Kam- 
joy Chowdry. 

(totir Kij<sen Dois 
V. Byrubclmnder 
Hoy. 


I IMaharaja Kitmcn 
Kiatiorc Maniek r. 
Juggomohun See- 

ba. 

Pyah Moot* v. 


H 


ShnrbmanguUah. 


Kampcrsaiid Tc- 
warry r. Rogoo- 
n^fi BiPcUian. 

4 


I’elluck Chiindcr 
Jloy and others r. 
Rislicnat Roy. 


Kamsantosc Seen 
». UajkissLMi Bur- 
niun. 

KutuHurnBliuw t. 

Uholmnath Doss. 


Oaten ofIU»fer«iic«. 


Jan. 1839 

iC Jan. 1839 

iC Aug. 1838 


iti 


i8 


ao 


Punnvollnli v. Rhool 
b<.'bec and others. 


Ml. F. Courjon r. 
SuiiibhooChunileri 


Salt Agent of Uul- 
looiili V, Shceba- 
nuiul luul others. 

Salt Agent of Bul- 
looabr. Uumloelmn 
Cliurkerbuhy. 


Dopiity-coHector of 
Ih'lloonh r. Mo- 
iioohoobuu Mesba. 

Neelmonce Uliose 
r.CJroo<l(»sGolioo. 


7 Nov. 1838 

»7July 1833 

r 

09 Jan. 1839 

10 Nov. 1838 

20 .June 1839 
27 June 1839 


22 Aug. 1839 
27 May 1840 

27 Dec, 1838 
iG May 1839 

23 July 1839 
a March 1837 


Substance of Bequisltionn. 


• - To aelLdefendanPs 
lands in pergunnah 
ScrylO) idllah Tippe* 
rah. 

- - To sell defendant’s 
lands in pergunnoli 
Noornugger, zillah 
TipperaJi. 

• - To sell defendant's 
lands in pergunnahs 
Elkodpoor, Kassem* 
poor, and Muchoon- 
Iclialee^ zilluh Tippe- 
rah. 

- - To sell defendant’s 
lanilb in pergunnah 
Mahercool, zillah Tip- 
perah. 

« - To sell defendants 
lands in pergunnah 
Hooranabad, zillah 
ripperah. 


- - To sell defendants' 
lands in pergunnah 
Noornuggur, zillah 
'J’ippcraH, 


- - ditto 

- - ditto 

- « ditto 


- - To sell defendants’ 
land in {itTgiinnali 
Singergong,zillah Tip- 
perah. 

“ - To sell defendants' 
laud in pergunnah 
Buldakhui, zilluli Tip- 
perah. 

• - To sell defendants' 
land, Chier Jugda- 
nund, zillah llui- 
looah. 

- • to sell defendants' 
land in pergunnaii 
Singergong, zillah 
Tippernli, 


• To sell defendant s 
lands in nergunnah 
Duiulra, zillah BuK> 
loouh. 

• - To sell defendant's 
lands in 'J'ippem Fo^ 
roknlmd)^ zillah Tip- 
perah. 


Heabouv asaianed by Collectors 
for Nou-usecutfiHQ. 


• none 


- none 


* - It appears from a robakarry 
of the collector, dated 1510 
February, 1840, that orders have 
been issued by hioi for the prepa¬ 
ration of tlie lotbundec. 


none 


- - llie lands of the defendant 
were sold for arrears of govern¬ 
ment revenue, and a report has 
been required from tlie tonjhec 
navies and treasurer, relative to 
the rights of the share of the 
defen^nt to the surplus of sale. 

- - The lands of the defendant 
having been pledged in security 
of the former slicrishtadar, a re¬ 
ference has been made to the 
commissioner to ascertain whctlier 
the said lands are to be put up to 
sale or not. 

- • - none • - - 


- none - 


- none - 


none 


- none - 


- - The lands of the dfi'endants 
were sold by public sale on the 
24th January and 23d April 
1S40. 

- - Orders have been passed to 
ascertain whetlier any aemand of 
government is due trom the r~ 
'tatc. 


- - A proclamation forid^etole of 

the hinds of the defendant baa 
been issued. ^ 

- • A reference has been made to 
the Civil Court, relating to the 
name of the posMsor of the es¬ 
tate. 




!H» Opiiuon«f 
Hea*on>4 ‘ 


** Ko reasons assigned 
by the selector, al¬ 
though five proceedings 
have been sent to him 
on the subject. 

• ditto. • 

W 


• - The reasons assigned 
by tne collector not 
appesring to be satis¬ 
factory, a proceeding 
was seiit 10 iiiin on the 
23d Jihe 1640, ron the 
subject. 

- - No reason assigned 
by the collector, al¬ 
though hve proceedings 
have been sent to him 
on the subject. 

- - The reasons uisigned 
by the collector are 
satisfactory. 


- - Since which two 
proceedings have been 
sent to tlie collector on 
the subject. 


• - No rcasoo.s assigned 
by collector, although 
six proceedings have 
been sent to him on 
the subject. 


- - A person presented 
a durkhast claiming 
the land, consequently 
a roobakarry' was sent 
to collector, requesting 
him to postpone the 
sale until furtlier or¬ 
ders. 


none. 


- • The amount of tlie 
sale has ns>t 
received. 

• - The reasons aasigned 
by collector are aufti* 
dent, aiid a proceeding 
has been sent to him on 
the subject, on the 29U1 
June 1840. 

• ditto. 


- • A reply to; tlie re* 
ferenoe waa seot on 


4th June 1840^ 







I)obay V. S Mardb ifefl 
Mniii* rhaHaiie- 
ami oUiaiii. 


SocUram Dobay v, S March 183a 
GolMJSnBuC 

Ktmlocbum Bur* 3 Jan. 163a 
man j^. Amodool- 
Wb.#: 


Chunder Mudeb, on 36 ApriJ 1837 
die part of Sub* 
fioonoKirce c. M Ub* 

Luddioepriah. 


Muliarajah Kishen 39 Kov. 1837 
Kishore Mninck 
r. CoUytutiker 
I Cltowdry. 

Sliamsoondrr and 16 May 1839 
others v. Uainfo^ 
cliun Chowdry. 


Moonshec Podar it) Dec. 1839 
V. TureezaBantioo. 


neslionalh Boy v. dan. 1635 
Mahomed Nizah 
and others. 

RisbenGovind Bose 20 Feb. 1837 
r. Mabomed Ella- 
buse. 

JuggobmohunDhur 12 June 1838 
r.SumbooChunder 
Burdhun. 


Kabul Kishen Seri- 1 Sept. 1837 
nab t). Shaik Dowlut 
and others. 


Ot^byal Ohofts b. 2 iltay 1838 
BishonatU Dhur. 


Romlpalmn Buhaan 23 Fck 1S39 
9. Chuaderbath 


MuM^Doorpasae e. iBjg 

Bhowanny Sunker 
and others. ^ 

Boikdfsdiiim «. 5 Sept.. 1839 
idgj6;MS ]ag«ii^^ J ^ 


• -Toielldefeflidaala* 
land* In pergimmih 
Khunchaapoer, a^ah 
BuUeoeh. 


sell detedant^s 
iaiims in pergnmiab 
NoornuggaTy ztUah 
Tipperah. 

- • To sell defendant's 
lands in pergunnab 
Singergoiig, zillali 
I'ippemh, and per- 
gunnah Bullooab, zil« 
lab BuUooab. 


- - To soil defendant’s 
lands in pergumiah 
Nooriie^ur, atUab 
TipperaSr 

- • Tosell defendant’s 
lands in perguiinnh 
Narampoor and Ma- 
berrool, sillah Tip¬ 
perah. 

- - To sell defendants’ 
lands in pergunnah 
Builooah, zitiah Bul- 
looah. 

- • lb sell defendant's 
lands in pergunnah 
Noornuggur, ziDab 
Tipperah. 

* - To sell defendants’ 
lands in pergunnah 
BuUoopior and Bul- 
looali, ziliah Bullooab. 

* - To sell defendant's 
lands in pergunnah 
Gungamundub ziliah 
Ti|[if>erah. 

- - To sell defendants' 
lands in pergunnah 
Noornuggur, iillub 
Tipperah. 

- - ditto 


^ To sell defendants’ 
lands in pergunnah 
BttUUkbttl, ziUab Tip¬ 
perah. 

^ - To tell defendant’s 
lagds. in pergonnah 
Noomuggur, aiiiaii 
Tipperah. 


-<.r The sale: was postpeoedi ui 
oonsequonoe of the b«ir of the 
defenoant being a minor, and jbU 
estate being ; under the manage- I 
ment of the Court of Wards, 


• • - ditto * • • t • 

- - The rights end interest of the 
defendant were sold by public sale 
in February i84q,andtne amount 
sale forwarded to the'^coniniist 
Stoner (br his confirmadon* 

- - The oollector of Tipperah 
states, that the sale of tne de- 1 
fendant’s property was postponed. ' 
according to a petition presented 
by a decree holder, and die col¬ 
lector of Bullooah states,.^that 
until tbe Iteavy claim of gc^rn- 
ment on the estate is realized the 
estate cannot be sold for tbo claim 
of others. 

- - The lands of the defendant 
were sold in anodter case, and the 
account sale forwarded to the 
commissioner fur liis confirmn- i 
don. 


• - Orders have been pasted to 
ascertain whether there are any 
objections to forward the pro¬ 
ceeds of sale to tbe Civil Court. 


- none - 


• - The lands of the defendants 
were sold in another case on the 
yth April 1840, and die account 
sale forwarded to the conunis- 
sioner for his coniirtimiion. 

• - 'Hie lands of the defendant 
were sold in another case, and the 
account sale forwarded to tbe 
commissioncri, for confirmation. 


- - Orders have been passed for 
tbe preperation of itie lot. 


the i7(h Augusf 1839, 
that the heir of the de- 
iendant having arrived 
to bis majori|.y^ since 
w]Mcli four proceedings 
hove been sent; to the 
collector on this sub- 

„ 

- - The umounti of the 
sale has not b^n re¬ 
ceived, alihouip pro¬ 
ceeding was aei^ to the 
collector on tite subject. 

- - The rcoions assign^ 

by tho collector are sa^ 
tisfactory, since whtc. 
a joobakarry has bee*^ 
sent to (hat n 

the suhject, 


• - The reosoni assigned 
by the collector are 
satisfactory. 


- - No realms assigned 
by collector, although. 

I twd ptoceedings were 
sent to him on ihe 
tile subject. 


- - tSioce wliich two 
proceedings have been 
sent to the collector on 
suhject. 
none. 


- - Eleven proceedings 
have been sent to the 
collector on tlie sub¬ 
ject, hut no reply 1ms 
been received. 

- - The reasons assigned 
by the collfctor are 
satisfactory. 


- - No reasons assigned 
by the collector, al¬ 
though four proceed- 
itigs have bc'on sent on 
the subject. 

- - 'J'he reasons assigned 
by the collector ore sa« 
iisfactqry* 

- - Two proceedings 
have been sent to the 
collectot on the sub¬ 
ject. 


300. , 


(fioniinued) 
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SPEClAi REPORTS OF THE 


Kaittw of rarticA* I Datc^i of Eefercocc. I Sub»taoce of Raquiiitiona. 


Raasofis atuilgncd by Colketom..: 
for Non-<cx4£aiiocr. 


Qj|Mni(»n of 
llritoo iCcAwdip 


j 1'Rkoor{>ert(aod Tu- 12 Sept. 18^8 

I varrytJ. Alice Me- 
hcDuee Khan. 


Ram«nrn Shah v. 13 Septa 183O 
Ranjrluolub arid 
otlit-rs. 

Slieebsliali Sookul r. 5 June 1839 
(iolucknath Hoy. 


JMalioroed Huiiur V. *839 

Hamanuitil Serina. 


Punclianund Ghosc 8 .lunc 1839 
T. Juggut laurrce. 


liitramony JShali v, 49 Aug. 1839 
Koonmcc Shalu 


^ - To eelPdefend&nt’B 
lands In pergunnah 
NooPnuggur, ^Ulah 
Tippcrab. 


- ditto 


- - ditto 


- - To sell defendant’s 
lands in pergunnah 
Singcrgong, zillah 
Tippcrali. 

- - To soil defendant's 
lands in pergunnali 
Koornuggur, zillah 
Tipperuh. 

- - ditto 


Uamaunker V. Wu- 17 April 1839 --To sell defendant's 

suuioodecn. lands in pergunnoli 

Omrabttd, zillah Tip^- 
jieruli. 


fi'j Dec* 1839 - - To soli defcndttiit's 

lanils in pcrguonah 
Nuornuggur^ aillah 
Tipperah. 

37 Dec. 1839 - - ditto 


Sunker Dessee v. 
NolniJoorguli. 


Miulub Sing i'. 
(ioree Sunker. 

D(‘)aiiy Suit Agent 
dT Uullooali V. 

IMaliouietl UffNer 
Oilclien lUKliiihtTS. 

Silk \ gent of Bui* 
loouliT. Nucemoo- 
dct'i) uml uLbers. 

Ko;rgfiHtli Hoy U 
tiourniohun Hoy 
and others. 

Salt Agent of Ikil- 
lofiali t>, Sreeniin 
Dutt, 


33 Jnn. 1838 --To sell defendants* 
lands iuC'huckha IJr- 
bhadeeali) zillah Bul- 
looali. 

3 June 1839 - - ditto 


Uaj iKissen Kishorc 29 June 1839 
>i»inicli r. lliiny 
lvi.sM'ii Set'll, iVc. 

Haj.i Kissen Kibhore ao July 1839 
i. Ilishonaili Dhiir, 


- * To sell defendants’ 
lands in jmrgunnah 
Noornuggur, zillah 
Tipperah. 

- - ditto 


Sht'ohjoy Th.tkooj v. 3 Jan. 1839 - - To sell defendant’s 

Doorgachuia Del). lands in pergunnah 

^ " Vutterghutia, Jlehor* 

cool, and Miinihittah|; 
zillah Tipperah. 

Shoorjoopersmrd *2 .Ian. 1839 •* To sell defendant’s 

Wnsier r. Juggo* lands in pcrgiinnah 

inolntn Sabah. Dhunnanjoy Nugger, 

i'llhih Tippeiali. 

Sook Cheenee Te- 23 Sept. 1839 --'fo sell defendant's 


warry v. Ilogoiiatli 
Hoy. 


lands in pergunnah 
Noorimggur, zillah 
Tipperah. 


- - A reference haii \>M made to 
the Ciyil Court, respecting the 
disposal of the amount proceeds of 
the sale to itie diderent claimants. 


• - A reference has been made to 
the Civil Court, respecting t!ie 
name of the real^ possessor of the 
estate# . 

- none - - - 


- - Orders have been passed to 
ascertain the estate, previous to 
the preparation of the lotbundy. ' 

• - ♦ none - 


- - Th|^, lands of the defendant 
were sotd on the ’24th January 
I 1H40, and the account sale for¬ 
warded to the conunissiohei* for 
' his confirmation. 


- -A it^y to the refer¬ 
ence was made on the 
391b jfune t840, re¬ 
questing the collector 

I to send tlie money to 
I the oourt. 

I - - A reply to the refer- 
I ence was made on the 
I ifith May 1S40. 

- - Fom proceedings 
have been sent to the 
collectof on the sub- 

- - OiiJ^oceedUig has 
been sent to the col¬ 
lector on ilic subject. 

- - Two proceedings 
have hevn sent to tlie 
collector on the sub- 

jl'Ct. 

- - Four proceedings 
have been sent to the 
collector on tlie sub¬ 
ject. 

- - Since which a pro¬ 
ceeding has been sent 
to the collector an the 
lubject. 


- - One proceeding has 
been sent to the col¬ 
lector on the subj^qipt. 


•20 June 1839 - - To sell defendants* 

lands in pergunnah 
Noormiggui, zillah 
'I'ipperah. 

<) April 1839 - - fo sell dt fondunt*s 

lands in Chur Moo- 
V ihoval, zillah Bul- 
looali. 


- - Account sale forwarded to the - - The reasons assigned 

commissioner for his confirma- by the collector arc sa- 
tion, tisfactory. 

^ I 

- - A proclamation for the sale of - ditto, 
the defendantb’ lands lias been 

issued. 

- - - none.One pioceeding has 

been .sent to the col- 
I lector on the subject. 


- - The orders of the conimis- 
sionci for the sale of the defend¬ 
ant’s lands were erroneously sent 
to the collector of'I'ippernh, since 
the receipt of which orders have 
been passed for the preparation of 
the loibundce. 


- - Tlie reasons assigned 
by the collector arc 
satisfactory. 


- none • 


I - - I'hrce prpcfMBdings. 
1 have boon sent to ipa' 
collector on th^ .sub- 
ject. 

have boen 
collector on the 
j«c,t. 

• One peoippedmg'hqV 
been eent thc^ co)-! 
lector op; ibeeub|ect. 


• • Perwannah issued 
novees to prepare the 


I toW lot* assigned 

lotbutldee. by . are 


. One proceeding bos 
V been sent Ks the coU 
lector of| the euliject. ^ 


% 




INDIAN LAW COSifMililGlERS. 


fDatetbflUfeftDBt. ( 8«b«(Hnoeof RequiMtioiui, . 


IU»uon& ttHKs^cHtd bjr CoUecton 
Ibf t^oM^ixeovtKMu 


t>^)riii<m jnlT 
ttUMiV 7 teiUMII«, 


54 Raja Kishen Kis- i a June 1859 - - To adl dofendiiftt’s 


Mwe Manieh «». 
Jug;g<oqfiohmi Soba. 

55 Sccbnnth i>en v» 
Uhyrubchunder. 


. lands in peiigufinab , 
Dhunnnnjoy Kugguri 
zilkh Tipperah. 

16 May 1839 • - To sell defendant's 
lands in pergunnah 
Ndornufjger, Ailljih 
Tipperab. 


- nque ^ 


Seebnath Sein v. 16 May 1839 
Byrubebunder. 

Raja JCtssen Ki- fl« Nov» 1839 
shore Munich i\ 

Colly Sunkcr Roy. 

Mr, G. Lamb. r. 9 Aug. 1839 

Nobokislien Roy 
apd others. 

Ilaj.ib Kissbeu Kis> 5 July 1839 

sou* Mur rick i. 

Coily Sunker Roy 
and others. 

Rajah Alcnoollah 9 Jan* 1839 

r. Seebvhunder I 

Doss. ' 

Rnjuh Alcmoollah 9 Jan. 1839 

t, Merzab Malio- 
nnnl. 

(h)hurdhan Podar 13 May 1839 

V. Doorjfaehurn 
Dhiir and others. 

Shcehsimh Sookul 4 June 1839 

7 . Doenanalh T.ur- 
dun., 

Sech Golam Wuslee 8 Nov. 1838 
r. Uaitngovind 
Gopt and otliers. 

Sibimrain T. Kasse- 23 May 1838 

Hath Burman. 


CO I Slu'ddce (Jopaul Aug. 1839 

! Messer i>. Gour- 
liurrce Dhur. 


- - To sell defendants' 
lai^s in perguuuab 
Mmabulpoor^ ziihib 
Tipperuli. 

- - 'fo sell defendants' 
lauds in pergunnah 
Noonvuggurf /illah 
Tipperah, 

- - To «elJ defendant’s 
lands in pergunnah 
BuMakhu), zillab Tip- 
porab. 

• - ditto 


- - To Hcll defendants' 
lands in pergunnali 
OUcr Gungaimggur^ 
zillah Tijiperah. 

- - To sell defendant's 
lands in pergunnah 
Noornuggur, ziilah 
Tipperait. 

- - To sell defen<lants* 
lands in i)crgunnah 
Muiihillaht /.illuh 
Tipperali. 

- - To sell defendant's 
lands in pergunnah 
Noomuggur, zillah 
Tipperah. 

- - To sell defendant's 
lands in pergunnah Ol- 
lergunGanuggur, zilJuh 

'I'ipperah. 


.^67 Hulassram 8hah t. I 25 Aug. 1833 --Tc sell defendant's 


llampuun Doss. 


Ramdooial Deb and 25 Aug. 1835 - 

others v. Sheonath 
Dlinr and others. 

€9 Bishouath Roy v. 2 April 183C - 

Kollysuhker Bur- 
nam ami others. , 

70 RAmgopal Pall o. 2 April 1836 - 

Rauijoy Dhur and / 

• others. / 

71 Tdluckebunderand wi July 1836 . 

others r. Seebchuu- 

der Doss. 


lands ill pergunnali 
Noornuggur, ziihib 
Vipperah. 

- - ditto 


TeUuckcbunder and 
others p. Chum- 
pab and others. 


11 July ,1^36 - . 


• - , none - 


• The {uoeettdiogs 
been w'nt to the col¬ 
lector on tfte subject* 

- - A persaitft having 
present^ a petition 
tMi a moaahur, a pro¬ 
ceeding was sent to the 
collector 10 postpone 

sale unul further 
orders. 

- ditto. 

- - One proGoeiliiig haa 
been seat to the col¬ 
lector on the subject.. 

- - I'hreo proccwbip 
have been sent to the 
collector on the sub¬ 
ject. 

• ditto. 


- - Orders liave been lately passed 
to ascertain ivhetJier there are any 
government demands on the es¬ 
tate. 

- - Orders have been lately passed 
for the preparation of the lot- 
bundee. 

- - Account sale having boon for¬ 

warded to the commissioner for 
his confirmation. < 

- - - nano - - - 


- - Tile rcaolfes assigned 
by the coj lector oro 
satisfactory. ^ 


- - Two proceedings 
have* been hciiI to the 
coUeelor on tliu sub- 
ject. 

- - The sale wart or- 
(lererl to he |iotit}H OH'd, 
according to the peti¬ 
tion of a moyahitn^ and 
on the 20ih April 1840 
a proceeding was sent 
to the collector to re¬ 
new the Attic. 


3 N 4 


(continued) 
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— J NunieH<>f 


special R|pdRTS'(>F f' 


olHercrciuie, Subtttnce of Uc^iotUftioiM, ^****to 


Beasoili oMlgtied " 

for NoJO*«uctttion. ^ 



tboMT 


^3 Tclluckcliunderaml 
(ithero V. Colly 
Kinkor Doas. 

74 ToWttckchuntlerand 

otiier» V. (^wiby- 
noth Purdhun and 

75 Ilolasram Shtth n. 

Cuckenarain Deb. 
70 Kouhuchunder and 
others V, Muse* 
Suckec, drc. 

77 ^'elluckc.lmiiderand 
otlicrn V, Ju|^go* 
niohuii Ciboite. 

7g Telluckehuniior and 
others V. KUsen 
Kifihorc Burdun. 
70 Cioluckimth Uoy t'. 
Kewu) Kishen 
Sermer. 

8u Hogoonatli Hoy r. 
Musb^ llnnodah 
Moe. 

f)] Ramdyal bookul v. 
Muss* Dyamunte 
nn<l others. 

gfl Dooi’gooinoiieoW 11- 
zar^v. Bishuimth 
ChoWdry. 

^3 Selram Sing r. Kcfr^* 
nl Ki'sscn Sinna. 

$4 Mohelall Puluck v. 
Juggoniohun Dhur. 
Musst Arradunnee 
r. Goopeo Nuih 
Dhur. 

g5 Must* Colly larnh 

V, Uibbonuth Dhur, 
07 Muns^ Collylarrah 

I. Dedioimth Dhur. 
00 Telluvkchuuder and 
others V. Juggo- 
nioliun Dhur and 
^ others. 

0y Sheebjoy Thnkoor 

i\ Musb^ Chundru 
Kullah. 

1)0 Kunisurii Shah r. 

Uilye Audittorand 
others. 

lltijuh Kis&en Ki- 
shore Mnnick 
Kumaiuuh birtiiah 
and others, 

Kaindokll Deb and 
oilunti 'i. Ham- 
ghitty Dhur. 

,j.j Shoebnath Seen r. 

('lisseenath Dhur 
and others. 


STuH-bnnth Seen t. 
Nobukissen Dhur. 

Ditto 

ntj .luggenmth Deo v, 
rilool'ah Debcc. 


nnmsurn Shah r. 
amkissub Dhur. 


11 July 1836 - - To sell ^fendaiit's 

lands in pergunnak 
Noornaggiir^ ziila& 
Tipperah. 

11 July 1^36 - -» diH^ . - - 


6 Dec, 1836 • 

31 Dec. 1836 - 

31 Dec. 183C - 

Aug. 1837 - 

5 April 1837 - 

16 Dec. 1836 - 

5 April 1837 * 

5 April 1837 ' 


- ditto 

- ditto 

•• ditto 

- ditto 
> ditto 
^ ditto 

- ditto . 




“ node f, •' 


- none - 

- none - 


- none • 

I ' , ; 

- nolle - 


'* ■ 
'*^1' 


none, * 


5 April 1837 
5 April 1837 
31 Dec. 1836 

5 April 1837 
5 April 1837 
31 Dec. t83() 


- - ditto 

» • ditto 

• - ditto 

> * ditto 

> • ditto 

• - ditto 

- - ditto 


• - Ortkfs have bden Ifttely passed 
on the lotnovees to prepare ihc 
iotbundee. 

- - - ditto - - « 


5 April 1837 - - ditto 

25 Aug. 1837 • * 

30 June 1838 - - ditto 

19 Mar. 1838 ' - ditto 


17 Nov, 1838 - • To Sell dcfend&ntk 

lands in pergunnahs 
Ooltcr, Ciunganugger, 
Stc, Moomuggurf zib 
lah Tipperali. 

ij) Mar. 1838 - - ditto 

\i) Mar. 1838 - - ditto 

23 Aug. J838 •> To sell defendant 8 I 

lands in pergunnah i 
Noornugger, /.illah 
y Tipperah. j 

19 Mar. 1838 - - ditto' - 


- none « 


- none 
#■ 

- noite 


- none 

- none 


- - • reasons as¬ 
signed by tbo ctdiector 
are satiaractory. 

- ditto. 


- none 


• 

• 

• 

none. 

- none 


• 

- 

- 

none. 

- none 


- 

- 


none. 

- none 


- 



none. 

* none 


- 

- 

- 

none. 

- none 


. 


• 

none. 


- 4 . none. 






^ - none. 







INMAN iAW muuMiojhms. 




I ' Jii 4 go*» 6 pi«ionof 

|»r 19{»lHMt«0UliMlf I tiNMiRoiMQIp 


Boddeetl Cluifmer 17 Not« loj^ 
Sh«h V, Kimw- 
mtli Dhur» wife, 
and otheta. 

g9 Buddeen Cfiunder 17 Kov. idjS 
Sbab tf, Goopeo> 
nacli Dhnih. ^ 

100 Telluckcbunder and to Aug* 1839 
otherg tK Rammo- 
bun and others^ 


101 TeRuckcbunder and 
othen n* Bishen 
Bhukt Morrain, 
Ditto - 

Tell uckchunder and 
olherfi e. Ramkii- 
aen Serina and 
others. 

104 Tclluckchunderatid 

others r. Hameun'* 
gee Serinah. " 

105 Teliuckehunder and 

others v. Kissen 
Chunder Serina. 

106 Kboda Buksh v« 

Luckeenaram* 

107 Muss' Doorpadae 

V, Musst Doopu- 
dee. 

108 Sooree Dos Chung 

0. Ranyewun Doss 
, ^ and others. 

109 Rajah Kissen Ke- 

shore M^anick o. 
Muist Afauk. 

110 Rajah Kissen Ke- 
shorc Manick o« 
Konymohun Ghose 

[11 Telluckcbunder and 
others V. Srelocliun 
Dbur. 

la Telluckchundor and 
others v, Luckea* 
caut Serina and 
others. 

TeUuckchuoder and 
others f. Ilugo- 
nath Serina. 
Telluckcbunder and 
oiher| V. Ilam- 
churn Achkfjee. 
Telluckcbunder and 
ethers e. NobtH 
chunder Burdhun. 
Telluckcbunder end 
others e. Bogonatb 
Burdhun. 

Teliuckehunder and 
others e. Ramgiik* 

' leeDhur^ 
Telluckchuoder and 
othen V. Isfur- 
ebunder S^un. 
Rajah Kissen Kb- 
aora Manick v, 
Uttiteacfaunder 
Burdhun. 

Ri^ Klaaai K uh 
•m«.tlobodbiiii» 
der BuidlniB. 
Bid>li Kisaen Kit- 
hofu Manick u. 
Rogomth Bold* 


31 Dec4 1838 


31 Dec. 1838 
31 Dec. 1838 


31 Dec. 1838 


31 Dec. 1838 


13 June 1830 


eoAug. 1839 


30 Dec. iC 


30 Aug. 1839 


30 Aug. 1839 


15 May 1839 


15 May 1839 


15 May 1839 


15 May 1839 


15 May t 


33 Aug. 1839 


15 May 1839 


15 May 1839 


so Aug. 1839 


to Aug. 1839 


--Toselldelbikianf* 
lands in perg unddii 
NoormigguraM dele 
Ounganueger, adlah 


• - To seU deMdivnt'a 
lands in peigmiah 
Nooninggur, aillah 



. w Olden hade been Imed on | -^ Tbonaioiie assigned 
lotnoreea for the preparation of | by the colletpor arc 
the tolh^daal. 

- - - nhne - - - 


none - 
none - 


none. 


nime " 


none. 


- none -1 - hone. 


none • • • 1 - nono- 


««Qrdit« hate been Mied UsKtlie ^-Tliereaaonsasaigiiad 
preparation of dwlothtuidee. by tAte coUectok arc 

satlslbctoryi 

- - - none • • - ■ - none, 


• • none 


none - 


• none * 


. « none 


(eofftingld) 
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HPEaAL , 


193 

194 

125 

136 

137 

195 
129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 


Namea of Partiea. 


Kajah Kiitaen Kia* 
hore Manirk v. 
Berjomoliun Ohoae. 

Bendabun Rhaw r. 

Nubec Newa* 
Khan. 

Kajah Kishon Kii- 
gorc Manick v. 
Ilaroflurro Dhur, 
Rajah Kibhcn Kil¬ 
gore Manick v. 
Oboychurn Dhur. 
Rajah Ki^hnn Ki«- 
sore Manick v, 
Doorgachurn 
Rurdnun. 

Telluckchunder and 
othen V. Doorga- 
churn Burdhun. 
Telluckchunder and 
othera v.Bedonatli 
Sudh. 

MohelJal Puliack r. 
Nobukissen ])liur. 


Mum^ Arradhiinee 

V (lopunutli Dliur, 
XlaroBunboge Reen 

i, Dhunnunjuy 
Chowcliy. 

Ramaunboge Seen 
V. Onuieo Suiiker. 
Bhowanny Sunker 
Deo V. Ik'bBonath 
Cliowdry 

Keescnkanth Baboo 

V Kavulruni Hoy. 


Mahomed Joker v 
Buehoo Brbce. 


Bungshce Rudduu 
Moojooindur ; 
MusBt Siirbanee 
and otherH 
issurree Singv. Mo- 
huharut Dutt. 


Goburdhun Tcwor' 
ly 1. Mahomed 
Muneprooddeen. 

Goburdhun Tewar- 
ry i Musii* Rug- 
doheetaand othera. 


Dote of Hcftrence 


20 Aug. 1839 

90 Aug. 1839 
90 Aug. 1839 

19 Aug. 1839 
i(> Sept. 1839 

96 Sept. 1839 

26 Sept, 1839 
9 Oct. 1839 

2 Oct. 1839 

20 Dec. 1839 

20 Doc. 1839 

3 Sq)t. 1839 

4 

19 Jan. 1838 

21 Dec. 1838 

V 

21 Dec. 1838 

25 July 1839 

97 Mar. 1840 

27 Mar. 1840 


SnbsUnce of Requliitloii, 


Ziliah 'I'lppcrah, Judge's Office,1 
tlie loth September 1840 / 


- - To fell defendant's 
lande m* perguonab 
Noorunggur, ziilah 
Tipperan. 

- - ditto 


- - ditto 


- - ditto 


- - ditto 


ditto 


- - ditto 


- - To sell defendant's 
lands in pergunnah 
(iunganugger, ziltah 
Tipperah. 

- • ditto 

- - To sell defendant's 
lands in pergunnah 
Norrunggur, ziliah 
Tipperah. 

- - ditto 

* - ditto 


• - To sell defetiflanpfi 
)aii4s in pergunnah 
MohebulpoOFi ziliah 
Tipperah. 

- - To sell defendant's 
lands in pergunnah 
Tomh, ziliah Tippe¬ 
rah. 

- - ditto 


- - To sell defendant's 
lands in pergunnah 
Joogdeah, zill^i Bui* 
looah. 

- • To sell deibndant'a 
lands in tupueh Joy<^ 
nuggur, ziliah Bui* 
looan. 

* • To sell defendant’i 
lands in pergunnah 
Bullooah, zillA Bul- 
iooah. 






Rcssoos Collector 

Ibr Non-executioat 


• none - 


none -> 


- none • 


- none * 


« none • 


none 


- none - 


- none - 


- non&k - 


- It appears, from a roobookarry . . Tbe amount of the 


of the collector, that the land m 
the defendant was sold on the 
14th February 1840. 


Jadge'x Opiaiob of 
ttuMC Retceii*. 


none. 


none. 


none. 


none. 


none. 


none. 


- none - 


• none - 


- • The landiiof thedefondant was 
sold on the ytli April 1840, and 
the account sale forwarded to the 
commissioner for confirmation. 


none • 


sale has not been yet 
received. 


none. 


* « Since which two 
pnroceediii|[i were seat 
to coUeotor for the pitK 
ceeda of the sale. 

• npne. 


(True copy.) 


(liffWdJ 









RnpoiT f^RxQomxiOKV tP CoUector cx(,ilafl^ bjr ih«L,itifil Cmm .vf-ZlHalt re^ «f Decreet > 

rematnii^ inCQibpiete 00 tbt 30th Juoe 1840. .. . fj . , M 


tHie ef RefMeaB*. [ Skfatlaiiei of Re^niiioo, 


Jleovpm by Conector 

fmrKwHuwW«l» 


Ju(l|{«’x Opiuliin of 
; OlOM Homuiw. 


1 Mtioee Rim Siilutf ,j 
V. Joyhinrryboioo ] 
and others. 

3 Salt of Eol* 
looah 0. Sttckee* 
konUi Gaaee. 


3 Shumkisiore Rojr 
T. Samboonam 
Dutt aad othem« 


i9 Mar. it 


• To sell ^feodaoc*! 
laodi ia per^noali i 
Doorgapoor, . i aiUah 
Dacca. ’’ , | 

* * ditto w - 1 


11 Jatt i 8$9 I * 


11 Jas. 1838 • - To ie& dofeodtm'i 
lands In tappeh HOm- 
V chorva), ailUhl My- 
niensingh and Gaaa* 
re^/mTippeinh. 


r • The collector of MytOPi^^kigh 
stat^ that the Jandi of the de8»^ 
danVhave Wo sold, but the pr<^ 
oeedi were not sent to the civil 
courts owing to the demand of 
goveminent not being settled. 


• -No reason assigned 
bj iht colbotor^ ul- 
though three proceed¬ 
ings tuiwc been sent to 
him on the lubjeot. 

- - The reasons assbned 
,by the collector pf My- 
tnensingh are ratisfac* 
tory» and u proreedtng 
has been sent to the 
collector of Tipperah 
oil the subject. 


Zillah Tipperah, Judge's Olfice^l 
the iota September 1840. J 


(True copy.) 


(signed) C. Csrdrtc, Judge. 

V, M /ieadiiw, Register. 


(No. 312.) 


From F,J- HalUda^y E«q. Secretary to the Government of Bengal, to T. H. ^ ‘ i 

Maddock^ Esq. Secretary to the Government of india in the Legisiative t>c* . ^ jjfp, ^ * 


partment. 

Sir, ^ f 

As the subject noticed in para. 6 of the Honourable Courfs despatch to the 
Government of Bengal, No. 18 of 1840, dated the 23d I^cember, is under con¬ 
sideration with the Supreme Government, the.Right hon^'the Governor of Ben¬ 
gal directs that a copy of the paragraph in question be herewith forwarded for 
the information of the Right hon. the Governor-general in Council. 


Fort William, 
2d March 184]. 


I have, &c. , 

(signed) F. J. Halliday^ 
Secretary to tlie Government of Bengal. 


Judicial Dept, 


Extract from a Despatch from the Honourable the Court of Directors of 18, 
dated the 23d December 1840. 

Para. 6. From the papers here referred to, it does not appear certain that the 18 to S3, anoul- 
land in question was liable to Ijc sold in satisfaction of a decree, as it formed a nicutbyCom- 
dependent talook, and not an estate paying revenue to government The process of 
pursued in cRses of the kind is to srnid the decree of the court to the collector^ to tion^of a dJereJof 
be executed by the sale of land. The collector then applies to the commissioner a liUab court, 
for sanction to sell the land, and afterwartb submits tlte sale for bis confirmation. 

In this case Mr. Harvey, the commissioner, refused to confirm the sale; and being 
called on fori^explanatioii, stated that evcji supposing the land liable to be sold, the 
amount of the decree waa only ii^. *5* 4», whereaa the sale produced 

jRs. 12806I that the property sold was undefined as to its extent, situation, and 
amount of jumma yfhat the Regulations require all tliesc {)oints to be correctly as- 
enilaiiBed befof« jr sate that so unsatisfactory a sale might be expected to 
litigation. We cannot doubt the proprieyr of the cornmis- 
noneFs conduct in refusing under these circumstances, to confirm the sale; and 
we turn adverted to tbetr^ thus particularly, with t^e view of desiring that an 
inquiry may be instituted into the general practice in the case of judicial sales of 
300. ' 30a land. ^ 







No. 8. 

Sale in Executioa 
of Decrees of Ci^ 
Courts. 


« Legis. Cons. 

29 March 1841. 
No, 13, 

Legislative DepL 

Letter, No, 1154, c 
Letter, No. 1731, c 
Letters, Nos.i49ilr 
Letter, No. 31a, of 


Legis. Cons. 
14 Feb. 1843. 
No. 5. 


Judicial Depu 

No. 141, of the 
3 l 8 t uJt. 

No. 375, of the 
aistMay 1841. 


Legis. Coni. 
14 l ib. 1843. 
tiio. 6. 
Enclosure. 


Suri. Dew. AdawL 
Present; 

H H.Kattiay, 

C. Tiu kor, 

E. Ue Warner, and 
J.F. M.Ueii),es48, 
judges. • 

Mesfirtt. Rattray, 
Lee Watoer, and 
Reid 




woftTB <m 


lattd. Car« should ho taken to Umit the atoount of m powiUe 

to amount re(|iiired for the sotiaftetioB of the deem; and to define .aoeuntUdy 
thh thrid which iV id he suld^ ^ the jumma which it hears. < < » 

■ (Ahri*B;«xti:^.). 

(signed) 

* Secretary teethe OoveraiMqt fH Bengair . 


Judicial DepartpMQt, 
3 March 1841. 




if 90 Jam. 1840. 
if 17 Ncv. 1840. 
i|i, boil) of Jan. 1841 
9 March 1841. 


(No: 39.) ■ .. : ■'''"Tv V;': 

Frern'F. y. /faf&idty, Esq.-Junior Seerobu^.to the OovemdieQi^; Indiai to 
F. y. Ha^ay, Eeq. Secretary to ^ Goveriiinent au > 

' •' ■ ■ ’ Sir,. ■ .■ j 

I AM directed to |(^qwle^e the reedpt of yonr letterf 
of the niunbers afl4 i^t^ |n tfie toarg^ with thdr 
respective ,eBc1o{Sijip^^>^p' snt^t pt ihe.,84tq of laod^ 

. iwperty toe;ffictti9p d#l 4 ecreh%of coort;and to requ^ 

the night honourable the Governor of Biwgai will call upon the Sddder Couit to 
submit,a d|»ft of the ixiies of practice undar which they would pro^e that sales 
should he Jieid By judicial officers^ Uqtil the Gdverpor.^g^neral in Council shall 
see these rules, and be able to Judge, of the responsibility under which the stdm 
will be made, and their applicability to all descriptions of tenures, hb Lordship 
in Council feels unable to decide as to the expediency of altering the existing law 
OU the subject of sales of land. . ' 

2d., As connected with this subject, I am desired to transmit, fbr submission to 
tjie Eight honourable the Governor of Bengal, the accompanying copies of a letter, 
iko. 1,026, dated the 17th November last, and of its enclosures, num the secre¬ 
tary to the government N. W. provinces. 

I have, See. 

Fort William, (signed) F. J. Bal&day, 

29 Inarch 1841. Secretary to the Government of ludia. 


172.) 

i^oBi F. J. HalKdatf, Esq. Secretary to the Government of Bengal, to T. H. Mad' 
dock. Esq. Secretary to the Government of India, Legislative Department 

Sir, : _ . . , -!v 

In compliance with the requisition conveyed by your letter (Np. 39) dated the 
29th March last, 1 am directed by the Eight honourable the Governor of Bengal to 
transmit, for the ipformation of the Supreme Government, the accompanying letters 
from the register of the Sudder Court and the secretary to the Sunder Board of 
Eovenue, relative to the existing laws for the sales of land in execution of decrees 
of court. 

I have, &C. 

Fort William, (signeti) F- J’ ^olliday 

1 February 1842. Se^retairy tp the Oovernmeht of Benged. ' 

P. jS.—Please to return the enclosures. 


(No. 141.) 

From y. Hawkini, 'Esq» Eegbter of the Sudder Dewatmy Adawluti Fort WilliaiD, 
to F. J. HalUdayif JSitq. Secretary to the Oonrensment of Ssasigpih- Juj^cad 
Depaitment.' 

Sir, ' 

I AM directed to acknowled^ Um fttcipt of your letten, Nqs. wad '$>94, 
dated respectively lydt ApttI ttnd i5tb'June last, tpgt^er wMith^ endowr^ 
relative to the extsfing Wn for the sale of laodi^ 

of court. The retdy pf the fprmer letter waa mi the eve df ajmpatoh wfieU fyomr 
latter communication was received; but waa wifiihekht^in'eraer to citahle tbe 
court to dispose of the sui^ect ^itlMiut mtiltifiiying letuhis, and 4 o*' <hu^ 

as possible the abcady lengthened correspmmeticC oit (be aabjdcfe^ ^ 

2,,In reply, I am desired to state, that the iaaji»ify (dt ^ ^ i^imi 

that sales of landed property, m exq^utiw of ddem^ made m at 

ptomnt 

'■A, --41* 







tht r Ofi ja ^^j»Im«Hv, Stakt 

iMtoni from ihe Suddm'JEkMffd 4:^ {UmcMt at .AMSM» " 
from tlw seoretmy to tbe OareriiMfii^/jiaf Agr«k co^ 

and 19th November 1840. and in that fr^ ^ Sudder Board of Bofeoae to 
your ^drom. No. SfS* Atted atit Miy and duty otmaidw that nm aa Act 
of the ni^-^ dd^ It dmA <i€f «iiKh acoewpanm dm tatter oqmtiwiioatilHi* 
pan^i'at^ a few mlm oaact«(|iO carry there would , bo BO'CaitM for 

complaint, and d^ay could n^ a^se but ^m offlcU n^|fect, for wbidt dm gtttby 
indivkiDal would of course Im answerable. 

3. Mr. Tucker was long of the same opioioa as his colleagues; and he still 

emisiddra^ <to oeadiiM ^ 

ayctem of e^Midg |idof« b^ tbd reycwte 

should possess die power proposed to be oonfeited upon them by t|w ad acotioa 
of tbji Aft, 6SA«l>i.tt^ by tbt SwW«r Board of Bevepue for the Lower 
prpviapes; )df' batdver, Bhl, liijcjtpdy ieea so much of the delays and 

ob^tucdont to bf lii)o>)»|:ded^ under the systefa now in force, 

ef .,cal!^#i the aid of^ fis^ sales m of 

decr^ bf dpiirL thatbe Id now, that the duty should be altogether 

tmnsferiod tQtbejwiiifaloffici!^ ' . . 

4. An extract fmm prbposra y#y to' ||rQur leHet, No. bd4,;of the a4lh 
April last, which was prej^aied bhj^e mcmpt of your letter of the lytb JuM 
following, will show the bpinioiii ehtbrtaihed by the late Mr, D. C;Smydt. Ih 
regard Ui d'O snlyect of the cal) made upon the court by your fir«t commomcadon, 
and to die rulef tor the condapt of sales, which ere herewith sobmitted. > 

5. Should thO; gbverpment resolve to transfer the duty of coodui^g sales to the 
judiew authority the (i<^t unenimbusly would suggest dm ad<^wiQiD <d‘ rules, 
a draft of which herow^di submitted, as requested in the letter of the Soprema 
Government of the 39th March last. Mr. Lee W^artter is of opinion that the 
sales should be conducted by an ofiicer appointed for that specific purpose. 

In this opinion the court.generally concur; but they consider that, as ^ expen> 
mental measure, the duty b^ entrusted to the sudder amecn of the district; aiul'if 
the plan be found to answer, thid then an officer should be aqipoioted, a* su^sted , 
by Mr. Lee Warner. *■ 

6. 1 am desired to take this opportunity of stating, that in o<m8eq||Cnce of the 
unsettled state of the question involved in the correspondence under consideration, 
the case alMcd to in my letter, No. t,t) 77 « of the 5th June 1840, as w«() m some 
others of long standing, arc still pending 00 the files of thetourt. 

7. Tlie ebclosares of your letters under reply are herewith returned, copies 
having been retained for the use of this office. 

1 have, &c. 

FortWaiiam, .! l“gned) A/Anekwr, Register. 

31 danuaiy 1843. 


No 


ExTRAct from the Court’s, proposed Letter, showing die Opinion of the late 

Mr. D. C. Smifth. 

Par. 3. Mn. D. C. Smyth has d^ted me to state, that the court, in his opinion, 
are now ppt called upon by goveratnent to express any opinion on the general 
question oftransferriag the sales of lands in execution of decrees of court, from 
Hie'retWitoe..tw the judi^ autboritim< That subjetR, Mr. Smyth obaerves, W 
.be«a fully diSGOSsed from June 1837 up to the present period. The duty of the 
court on the present occasion is, in Mr. Smyth’s opinion, merely to sdhftH a draft 
of the roles f 4 practice under which saiei of land may be conveniently Imld by 

^ .|.^c^;:tliy ahwe .tbereftwei ^ir. Smyth has purposely refithfed Iram 

imt£Tihg.U|^,thj8 part ib|F the suhjwpt. He deems it suffident to obsertre, that 
' brought under the conwderitioh 

, ^ .jponrt abC^ the great difiknlties and jgridhous 

^ays/^w^ch;, jibe Dn^nt impede the due execution 4^ thit decrees 
the courts of ^stice. Tl faim bocome, therefore, ahsmutdly necessary that some 
k^tlm be m»de in the LoiRW provinces, and it 

W n^stj^bhftnge wiU«be. The tales wow submitted 
. 3 03 . appear 




No,«. 

Sale in Eitectitioo 
of Decn^ of Civil 
CburtB. 


4 ^ 


^moimmeoKTs qf 


ear to Mr, D, C- Smyth to be well calcalated for earryiag joirt tber'^tefoposad 
iteration in the law. Should ob^ctions be made to any of tb 64 elHula^;Nm ^yth 
fepU satisfied that other rul^ may be framed, calculated to meet cveiry difficulty; 
but it appears in every respect advisable that the consideration of these rules 
should be postponed until the generaLquestion of transferiing thevaales of lands 
to the judicial officers shall have been finally disposed of by govemaietit 


Proposed Rules. 

Rule 1st. Every sale of landed property^ whether malgOozaree or laidraj, in exe¬ 
cution of a decree of court, shall be conducted by the sudder ameen of the district 
in which the property to be sold is situated. 

Rule ‘2d. I'he sadder ameen of each district slrnti be flowed an establishment 
of English w riters and mohurrirs of the vernacular language of the district, to be 
fixed by the judge in the first instance, for the purpose of keeping up such book* 
and statements as may be found requisite for me due performance of tMs duty. 
To meet tlie expense of this extra establishment, a deduction of one per cent, 
for the present (subject to such future increase or decrease as may be found 
necessary) shall be made from the proceeds of sale; an account of which shall be 
kept by the sudder ameen, and submitted.monthly to the judges, and quarterly to 
the secretary to government in the judicial department. 

Rule 3d. In cases of execution of decrees, the court, on receiving from the 
decree-holder a statement of the lands belonging to the party or parties answerable 
for the amount of the decree, proposed to be attached and sold, shall, if necessary, 
apply to the collector of the district vrithin which the lands are situated, for the 
purpose of obtaining any information regarding such property as may be requisite 
to enable the court to prepare the sale papers ; and the collector of land revenue 
shall thereupon furnish all sucli information as the records of his office may afford, 
with nil practicable despatch. 

Rule 4lh. After the attachment of the landed property and the preparation of 
the sale papers, the court will forward a copy t)f .Ihe leporl of the officer who may 
have attached the property, and a copy of thC^ale papers, to the sudder ameen 
of the district in which the property may be situated, requesting him to proceed to 
the sale. 

Rule 3tb. The sudder ameen, on the receipt of this requisition, shall use the 
proclamations and notices of sale required by Clause 2, Section 3, Regulation VIL 
1825 ; and shall proceed at the proper time to sell the property in his public 
cutchery, agreeably to the rules contained in Regulation XLV. 1793, and VIL 

1825. 

Rule bth. All sales conducted underthc.se Rules sliall commence on the fst day 
of every English month (unless the same may fall on a Sunday or on some 
authorized holiday when the courts are clo.sed, in which cases the sales shall 
coiiimence on the Monday following, or on the next public court day), and shall 
continue dr die in dim until tlic whole shall have been disposed of. 

Rule 7th. On the conclusion of a sale, mode as above directed, the sudder 
ameen shall require the purchaser to pay down 5 per on the amount 

purchased, as earnest money ; and in failure thereof shall immediately proceed to a 
resale. The depasit having been paid, the remaitidcr of the purchase-money 
shall be paid by 12 o’clock of the day following; and if not so paid, the deposit 
shall be forfeited to government, and a resale made forthwith, w^ithout any fresh 
proelamaliiMi or notice of sale being necessary. In all such cases the sate roobo- 
caree bhall record the circumstances in full. 

Rule 8th. If any intending purchaser, after having been called -upon as above, 
to make the defxisit of 5 per cent, on the amount puijcbased, shall refuse or ntsglect 
to do so, it shall be competent to the sudder ameen to impose a fihfe <m 
delinquent not exceeding 100 rupees; commutablc, if nqt paid, tofmprisqnn^i^nt m 
the civil gaol for a period not exceeding 15 days. \ V" 

Rule olh. When a sale shall have been concluded and the pitf0h4se-lAonejr pxid 
in foil, the sudder ameen shall grant the purchaser a receipt for th0 and- 
forthwith remit the amoi^it (minus the actual authorised expdbsles ia|g 

bringing the property to ^le and tl>e per fcentage authorized tn^R^te 2d) f6 tHlT 
treasury of the judge of the district to illfhich he is hitiflfitelf suboi^inat^^ sodii 

after as may be practicable (being in no casn^beyond lo ^^ays ff|«n 


the 


. tinw wt ^;Slii^ili^"|ySi9 'iHe 

dHfe«^^!til%aow which the a^tl 

coohnw oranmif ti;r same, «• tdhin aM]^««EMl%ht iiiid|#h|i«r;'^dciimi^ 
the result itntaiediui^'to the'«ad^at.«ia^(nk-'=^'‘^ -».■.' ■' .'-v 

Rule lotb. Oo receipt by the sadder ameen ^ the confirmation of any sa|!^ 
he shall pre|»ie a hill of sale, a9'eeid>1y to wm B# to be delivered to tw 
purchaser. . _ ^ ,;. , 

Rule 1 tth.^ It is to be distinctly undertiold that the duty of the sadder anieeo 
in cooducilag tbfsse sales is purely .miBii^rHd (except ^ in cases ht - which the sate 
may haye,b^ ordered biutteiC hi execnthm of a decree passed in his connt): 
that it will be bis duty to see that the proper^ is fairly s<^ under Uie provisipns 
. of the Regulations a^licable: to sales in satisfoctiow of judicial awards; and 
he is not to investigate (Ejections which may be urged a^inst a coming sale; 
mor is be authorized even to postpone a sale, excejit under the special orders 
of thefudge or of the officer whotmqr Imve directed the sale to be made. 

Rule lUth. It is further to be distinetly understood^ that nothing contUined^’in 
these Rules is to be construed or shall be eonstrued to interfere in any way with 
the claim of government to arrears cf revenue due for any period antecedent 
or inibsequent to such sales; all such claims will remain uoaiflfectcd by the sale, the 
same as though no such sale bad taken place. Accordingly, no deductions what* 
ever shall l>e made from the proceeds of sale, except such as ore authorized by 
these Rules; the^sale being in the light of a private transfer from A to B, with an 
itsjiabilities and respousibiTities. 

uiie 13th. Whenever a sale of land made under these Rules shall have been 
finally confirmed wd possession given to the purchaser, then, if the transfer be of 
tliat nature as, under the Regulations, the collector is -authorized to record in the 
registers of landed pn^rty kept in his office, the collector shall, on application 
being made to him by the purchaser, accompanied by the original bill of sale, 
make the necessary transfer in the public registers, in the manner prescribed by 
the Regulations. ■ , 

Rule 14th. The sudder ameodl^hall be rttqUired to keep up such statements and 
books as may be found to. be reciuisite and necessary. 

Rule 15th. In the absence of the sudder amcen, the whole of these rules shall 
be applicable to the officiating sadder ameen; and in his absence, to tlie principal 
sudder ameen of the district. 

(signed) J. Hawkina, Register. - 




(No. 275.) 

From JE. Currie, Esq. Secretary to the Sadder Board of Revenue, Foft William, 
to F. j. HaUidiaf, Esq. Secretay to the Government of Bengal, ilcveniie 
Department. t ' * 

. -k* ' ■ 

Sir, 

Thjs attention of the Board haviqg been recently called, by the Sudder Dewanny 
Adawiut, to the delay which has occurred on the part of the revenue authorities' 
af Chittagong, ,in effiectiog sales of landed property in satisfaction of decrees of 
court; and it teingmlso within the knowledge of the Board, that the question of 
the respective powers of the judicial and revenue authorities, in regard to such sales, 
is at present under the consideration af.tfae Right honourable the Governor, I am 
4 ir^ted to submit the following observations for bis Lordsliip’a consideration. 

SN In fhq particular, cases which attracted the notice of the'Sudder Dewamny 
Adawiut, a great portion V the delay is to be attributed to a want of method ih' 
the Collector’s office, and ^ the commissioner having considered it^expedient to 
imeertmn certain loLul Retails regaining the property directed to be sol^ without 
cjitorvuig that.iuid^^e proyisipos of Clause 8, Section 3, Regulation V 11 , of 1825 
(j»'teqded by 1, section^, to salw made by collectors), no such information 
ji^iFeqdired by tljli ravenoe autborities; but still ttie delay was also hi some mea- 
a^^fUltjtbutable to. the system, in fiKce^respccting sales of this description; and it is 
wi^ refgr^ce lb ffiis su^ct that .tbe. Board now solicit lus Lordship’s attention 
§00. ■’ 0 4 3. Hia 


CJorw. 

14 I’Vh, 18421^*^ 
No, 7. 
Kuclofiure. 


Preacnl; 

C W. Smyth, eiq* 





sr- 


470 fivcm PF 

S«|0 lit EKtotion 3. Ifia Lordstup if aware tbattiiere baa baeft coitaidwab^r ijj^ffe^anee mioioii^ 

of DiHaMBofCivil iQi to the extant to wbicli the eoittmliMiioiiefra of reatoue ':km in 

' tba confirmation or otharwiac bf aitlca mada adder tbb dHdarg of tbe '^irUi 

- Some of the jodirial aathori^ have teld, that Onder the pnndaidna of ftl^atldb 

VII. of 1825, the revenue edtnmbaioner ia rotricted to dtreetii!^'the 
to aelect for sale such portion of the lands included id tba aidtebieiid trahsittitted 
by the civh court as it may appear most convenient to dispose of ih satftdactioif of 
ttie decree; and that he hai nothing whatever to did eithw with the oodthth^dii 
or reversal of the sale, which rest exclusively With the civil courts. Oo i^ebdtor 
hand, the practice of the.fedtntnissiODe^ of revenue has, with very few difeeiitfeiis, 
proceeded upon the pni^iple, that if a indge calls up^n the revet|ea anfeeititfes to 
effect a sale^ it is die bmindea duty bf the commissioners to See that tfe sal# fe 
effected in conformity with tlie rales upon which its legality depends, ahd 
which the revenue Officers , have better means of becodiing thotougidy eonveraSint 
than any other class of functionaries. The^T observed thai^ ahhbiwh it is ubiveb^ 
sally allowed that there should be some kind of confirmation df%:aale previous 
to the realization of the purebase-money, yet the lew nowhere speaks of fhefeonfir* 
maltion of a sale by a judge: no doifet the judge may, under ceHaun cirbutbstatices, 
reverse a sale upon summary inquiry; but Clause T, section 5,'of the Regulatlbh 
above quoted (and which was enact^ for the express purpose of clesirlog japf 
doubts which bad previously existed, as to whether a sale coold be reversed 
except by tiie institution of a regular suit) (fevionsly contedtplates such irreguIsM’ 
ties only as may be brouglit to the notice of the court by petition, and maxes bn 
provition whatever for the occurrence of irregtllarities which either do not attract 
the attention of individuals imperfectly acquainted with the forms of revenue pro¬ 
cedure, or, as affecting only the interests of government, are itttentiohcdly'alfeWed 
to pass without notice. It has been contended, in short, that unless the soperibr 
revenue authorities have the power of revising’ the sale proceedings, there is no 
check whatever upon irregularities and errors which, although passed over in 
silence by the parties, might produce much confusion and possibly ultimate injury 
^government; and that diene is a practical absurdity in maintaining that, When 
the revenue authorities are colled upon to effect sales, they should not have the 
power of seeing that such sales are effected legally and properiy, so far as their 
own department is concerned. 

4. But wiife as has been the difference df opinion upon this subject, the disens- 
sion has been confined hitherto to the interpretation of the existing law; and the 
result would seem to show cither that the law is in itself indefinite and obscure, 
or that its provisions cannot with safety be reduced to practice. It is the wish of 
the Board to avoid entering upon this debateable ground; and instead of inquiring 
what is the correct construction of the Regulations as they stand, they would 
rather solicit his Lordship to consider what would be a good and sound HW for 


the future. 

5. It seems to the Board that the respective provinces of the judicial and revenue 
autirarities,^ in regard to sales in i^atisfaction of decrees, are clearly marked oitt 
tite reason ami common sense of the case, it has been detenhmed that s 41 es of 
a certain description of property shall be made through the agency df the rfeyebUe 
authorities. The functions of these’''authorities ar^purely^xecutive. Neither 
collector nor commissioner has anything to do with the justice of the order direct¬ 
ing the Sale,|^<iior possess any power to decide upon claima advanced by third par¬ 
ties to the property advertised for sale, 'fbese matters mast be dditit with by the 
civil courts, and by them alobe. It seems, however, equally dear that the revenue 
autiiorities ought to have the sole control over the Mtual^le" proceedings; and 
that after a sale has been effected by the collector, thrpapers should be submitted 
to the commissioner, for the purpose of eUablhig him to ascertain whether the 
^advertisements have been properly issued, tlie interests sold rightiy describe, a;id 
all necessary fertnalities of sale dulyobsetved: To these pdntis tiie oobiibi|ti(iher 
should limit his attention; ahd’*bpori being satisfied jhat tilb'|bbcediingk'fahtb* 
been property conducted SO far aS bis depbrtmq^ is concerned, be bbtiiy' 

the same to the civil court. If the UOmmissiohet should be iff Oj^bn 1^; 
sale has not been duly and properly mode, bn sfaodd reverse ^ s^'ikntjT ^ii^ a* 
retole; notifying the fact to the eivil cofirt, Wfafeh taaye JalVt'^’^inter^ 
fering in ehher case. On the ether bawl, the'dvil bbtot fc^ 

power <rf reversing on summary inquiry, ii^n any qatofidbUf r^f^eefedwito. 
the order directifig the sale, qu^tiobs wbicb the reVeb^Jttbl^britfea' tl^ uet W' 
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Ail ^ 

, te }. but it woui^ be exi^ej^ni io profiife tbut iiSis jpower ^Qf B^''^ Bmm . 

remW sboul4i<H>t be exercised, ex^^ ppon eiidiciji^obi j»UH- nwww^Ci^ 

ib i^Ce^ix ISinited and es the ii^uirk? (piMmectm jwi® evci^'imdS 

i*ie qpite fpow the proceedings, of|^ the pencid w 09* 

ni^wji^^ 'dij^ 6f|^e nngbt;l^ pri^^ , .a,/ > 

6. ie^the^rd so evident Aat ttj^^^ugbt, if possibly to be »<#• 
ferenice OQ. ibe ^il of tbe civil courts ivitb, tfie-'^ulisr functions of the revree^, 
d^i^srunedb V eirytid, that they 4 q ,po^ coostder it necessary, to adduce adv 
ii^tjMflM^ikrautoents in. support of tbe position. . Ibev would, however,^ lotnurk 
briefly tb|t.,tne <4^1 courts nave not,wtUiin their reach e%ient means of chetdti]^ 
irregular^esiln ^e couduct'ibf sales^ nor .caii they be supposed to be as converswipy 
with the’ foVms pf revenue procedure as the oflicers at the head of that department 
and it would bo by no tn^ses difficult to. adduce cases in which the timely inters 
ference of tbe Ickal commissioner, or of the Suddw Board, has alone prevented 
the consummation of illegal sales iu satis^mtinn decrees, aud. the consequent 
iq).ttry.4|nd qonfusioD which would have, ensued.; for the grounds of interference 
are frequently so strimly of a flseal nature as, to preclude the probability that diey 
should ever baVe been brought to the notice of tbe civil court. Two Inetanciu 
may be adduced as illustrative of this observation. Talooka Jqlppre consisted, of 
13 } villages with a sudder jumma of Rs. 3,8ui. A decree was obtuned against 
two oiit of several sharers in tiie estate, and the .pollector sold, not. the ri^ts 
and interests of tbe two sharers, but three villages, witli a specific jumma of 
Rs. 3,027.11. 8,.Vithout any previous butwarrah. There were other irregularlticf 
in this sale,, but the one just mentioned is a striking instance of the mischief and 
confusion which roi^t result if the superior revenue authorities were to exercise, no 
control over the proceedings of . their subordinate officem in regard to tlicse sales. 

Again in 1838 upwards of lou villages belonging to the estate of the late Baboo 
Byjnath Sabo, of Patna,..were illegally scfiarated from eacl/other and sold with spe- 
cific jummas in satisfaction of decrees of court, a course of proceeding which, tiad 
it not been, for the itttcrfcrcncc of the Sudder Board, would iinvc been fraug|tt 
with danger to the revenue of government at any future period when the puff- 
chasers or their heirs and representatives might have colluded together w ith frau- 
(lulent intentions. 

7. The Board would al.so avail themselves of this opportunity to suggest. the 
expediency of aholishing the existing form of practice, under which the civil court 
is constrained in every in.stance to apply to the revenue commissioner for his sanc¬ 
tion to a sale, instead of issuing iu precept direct to the collector. Much delay' 
is necessarily occasioned by this cirqpitous mode of proceeding, which, now that 
the collectors are authorised to adveittse estates in arrears to (mvernmeut without 
previous application to the coinmissioucr, has not even the plea of unilbriuity to 
recommend it 

8. Should his Lordship be disposed to adopt the suggestion uoutained in the 
last paragraph, it wib be necessary to modify Clause 2, .Section 4, Ucguhition 
VII, of 1825, by substituting “ collector” for “ Board of llcvenue”, and to rescind 
clause 3 altogether. Tbe Board, transmit herewith the draft of an Act for the 
consideration and approval t( the Kight honourable the Governor. 

i 1 have, &c. 

Sudder ik>ard of Revenue, (signed) E. Ourrfe, 

Fort lVilliSm, 31 May 1841. Secretary. , 


•A-, 


‘Preamble. 


WsKRBAs'it is desirable to curtail the forms observed in selling the rights 
interest of.indivjduais im satisfaction of*decreesi, and to define with clearness the 
fuhetioos of the court^and^evenue authorities in such sales; 

(Dm following roles have been Inacted to be in force from the date of their pro- 

m]dlgatioa.‘'^iJr' *'* . ; 

j. Such portions o|i RegnlqtipBs XLV. 1793, XX. 1795, XjXVI. 4803 and 
iil[.''l823, as l^yide that tfie civil court s^l apply to the Boani of Bevenuc to 
|r|jc$.‘tbc.|^|b to^be madtt are bemby tesoinded; beuceforththig^tirt will traus- 
s^ '^e'^m/iitement of latms required bydause g, ^ecUon .i4„jR(^lation VJtl. 
1835, dimt to th^colleeilor of revenue, and the coiiector shall in future be com 
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to advertise and to pjroce^ to actual sale without Any fir^biMl rrference 
for sanction to the local comiaissioBier of revennc. ' ' 

3. In modification of CWuac i, Section 5, Regulation VII. 18*5, it bhi^by 

further enacted that, * 

Wi|ien the collector has completed the sale, he shall truanut the sde papeiA to 
the cbtiiroissioner of revenue, who, if he find any irregulwity in the mode of pub* 
iishiug and conducting the sale, shall be competent to reverse the sate and to order 
I resale to be made, If no such irregularity be found, or after a resialc legaUy 
coudueted, the commissioner will certify the completion of the sale to the foort 
which may have ordered .the same, and the court shall then, aud not until then, be 
competent to confirm t% sale, 

4. It is hereby declared, that all sales otade under the authority of an order oi 
a court of Justice arc of the nature o|^private transfers from one individual to ano¬ 
ther, and carry with them all their re^tonsibilities, and do not in any manner what- 
soever affect the rights or interests of the state. 


(No, 15*^ 

From'^ccretary to the Government of India to y, C. C. Su/Aerland, Esq, 


Sir, 

i AM directed by tiie Right honourable*ihe Governor-general in Council to 
transmit to yon, for submission to the Law Commissioners, tlie accompanying 
pafwrs noted on the margin, relating to the existing laws for the sale of landed 
property in execution of decrees of court, and to request that the Commissioners 
will submit a report on the subject, at their early convenience, for the consideration 
of the .Supreme Government. 

j. You are requested to return the original papers vrith your reply. 

I have, &c. 

(signed) T. H. Maddock^ 

Council Chamber, ^ Secretary to the Government of India. 

14 February 1842. 


From the Indian Law Commission to th^ Hbnourable the President of the 
Council of India in Council. 

We have now the honour to report our opinion upon the existing law of the 
Bengal IVesklency relating to the sale of landed property in execution of decrees 
of the civil courlts, which .subject was referred to us in Mr. Secretary Maddock s 
letter* No. 15, of the 14th February 1842. 

2. The concspondeuce received with this reference embraces four questions : 

First, The maximum quantity of lakheraj land which by the terms smalt 

portions of land held exempt from the public assessment,” employed in Clause 2, 
Section 2, Itcgulation VlK. 1825, it was intended by^that clause should be disposed 
of by the courts in execution of tlteir decrees or other process, witi|^out application 
|o the revenue authorities. 

Second, The expediency of discontinuing the transmission of English transla¬ 
tions of decrees to the commissioners of revenue, on|pcca^on of making applica¬ 
tion to those officers for the sal^ of lands in satisfaction of such decrees. 

^ Third, The ascertainment of the relative functions of the civil courts and tlie 
Commissioners of revenue in regard to the confirmation or annulment of sales of 
land'made by collectors of revenue in execution of decrees. 

Fourtli, The expediency of transferring from the revenue to the judicial autho¬ 
rities the duty of conducting sales of land in execution of decrees or other judicial 
process. " ^ 

3, On the first point some of tiic revenue authorities in the Lower Provtilces are 
of opinion, that under the clause specified the courts are auth|rised to sell 
parcels of lakherty land not exceeding 100 beegahs. T^e reason assigned for tliis 
opinion is, that the governmt^nt having abandoned to tRe-bndholders the reyeptie 
assessable on aU such parcels in case of resumption of the lakheraj tenure, the 

intervention 
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of the ^emie officers in the disposal of them hy pubt^sale is opt 
n^eisary for tl>c protection of the gpveriooifeot ^ ^ 

: The AJlabubad Sgdder Court have expressed^lheiV ppndbVifenet i| fftis VieiV of the 
intentions of the Legislature. The CalcuttaSudder ^ofirt/on the contrary/regard 
the terms as limi^d to }>6rtiotis not exceedii^ lo beegahs. Both\twrtilag|rjpe in 
recdmhiending an explanatory Act for the settlemenf of the question. ^ 

4. It does not appear to ns that the meaning of thpse terms can be dlscpvei^ 

by reference to the resumption laws. Tlic Ifinit which the governmei^ Hiiii 
imposed upon its omi right to the revenue of lakheraj lands, held under invalid 
srimis !n certain parts of the country, is not uniform. In Bengal, Behar, mid 
Midnapore it eraj^aces gfari|» of 100 beegahs; in Benmes, grants of 50 bee^s 
only; whilst in the Ced^ and Conquered Provinces, including Cuttack, the govern¬ 
ment has not relinquished its right to a revenue from the smallest extent , of land 
held lakheraj under an invalid tenure. ^ 

But the expressions \h question are general, and the clause containing them is in 
force throughout all the provinces of the presidency. 

5. 'Fhe rule was intended to legalise a previous practice; and we find, on an 
examination of the documents on which the provisions of Regulation VIL 1825 
were founded, that the parcels of lakheraj land sold by the courts without reference 
to the revenue officers are therein described as small parcels, of a few ^gahs, or 
such as when situated in and about towns, afforded suitable s[>otK for butlmng. This 
result is confirmatory of the view taketi by the Calcutta Sudder Court, and a declara¬ 
tory Act in accordance with that view^ would, in our opinion, give a correct iittcrprc- 
tnlion of die intention of the LcgiHlillure at the time* 

(). On the second point tliere seems to be no difference of opinion : and it fur¬ 
ther appears to us that the transmission of the copy of the decree to the revenue 
officers now required by law, might likewise he dispensed with; and tlmt a tabular 
statement, specify ing the number of the suit, the names of the parties, the date and 
substance of the decree, the court by which it was passed, and the |>rof»erty pm^osed 
for sale, would convey to tUbse officers all the information they would require. 

This statement, as suggested by the Presidency Sudder Board of llevcnfec, mi^U 
be sent direct to the collector, “who should he empow'ered to proceed to actual sale 
without previous reference for the sanction of the local commissioner. 

7. On the third point, viz. the relative iunclionfi of the civil cotirtu and revenue 
authorities in respect of the cmdirmation and annulment of sales of land in sutis- 
fttction of deciees, a great diversify of opinion exists, which has in some instances 
produced very embarrassing results. Of the existing law difl’erent views have been 
taken by the Courts of Sudder Pewanny Adawlut at Calcutta and Allahabad at 
different times; and the opinions of the members of the Presidency Sudder Board 
of Revenue are not in unison on the subject. 

8. The que.stioD generally relates to the construclionof Regulations XLV, I7pj< 
XX. 1795, Sections i,'}-27, Regulatiim XXVI. 1803, and Sections 4 and Regu- 
Jation VII. 182.5; and the specific points of difference will be best understood by 
a statement of the several opinions, wliicU are as follows : 

First, That the duly of the collectors and comnnissioners of revenue consists 
solely in selecting the lands of the debtor for .sale, and in making Ibe sale ; and 
that it rests with the courts to confirm or annul the sale when made ; tlie povver of 
confirmation being inferable from llic power lo cancel |(leclared to reside in the 
courts by Clause 1, Section 5 of Regulation VII. 182.5. , 

Second, That the courts have power to reverse, but not to confirm a sale; the 
latter formality resting with the commissioner, and being r»ece«sary to ihr validity 
of the ^ut not to^be resorted to until it has been ascertained that no prohi¬ 
bitory order is expected from the court. 

Third, That the courts possess uo power of confirmation; and that no forma! 
confirmation ,is necessary to the validity of the sale. ^ 

Fourth, That the revenue commissioners have power to control the procce^Jings 
of the collectors fo the ccy^duct of these sales, so far as to ensure regularity and 
conformity to prescribed rules; but that this power in nowise affects llic acknow¬ 
ledged authority 0/ the xourts to cancel the sale. Such is stated to be the prin- 
erpfe qn whkb tbe cotnmissioners of revenue act in the Western Provinces accord- 
spg^O^ctrcular t^ers Board. 

^th, Tlmt tlil cqnfinnation of the revedde commissioner is necessary to the 
vaSdi^ of the sale; a^/thnt his revision, and if requisite, reversal of the .'^alc, 
sbbuJd J^ confined to Ae enl^treineirt of the prescribed legi^l formalities, and the 
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Sale in JSnaentiiiw protoction of the rights of goverOspcDt^ and that the filbwer^ Ike oauitaea reivesie 
dJifitHettfCivS themleis meaotto appljrto<cii|suneBtiRoees4tKlMeadeiifcof the aerecondoetc^the 
cooni. eales, andaffifcti]ng4he,ngbte.M(iBtere8tod partiee,- ' ■ \ ' 

In coohrmai^ 4f thii vi^ it» orged, that itiis supported'fajr liw JfniMUiC of 
tlte revenue authoritieajip.till lower Prorinoes kom 179310 the present tuth^.and 
that the conduct of |pet(|b sales being commilted to tbem^ thM most neoessarify ha 
held answerable for the 4utjr being properly performed, ^nd to axemplily the 
necc^ity of this controUingipower iWthe protection oftiieiateiests'ofgofemnient, 
two ihstances are adduced, in whidv^speeiic lands were separated .from tte estates 
to whicli they belonged, and sold the coilectors with specific jonunss arbitthrtly 
fiyctl, without any previous inquiry into their real assets,'<on whish atone ^e allot* 
ment of the jumnm could be made in the mann^ prescribed by 1 ^. Such irr^- 
iarities, it is observed, were not likely to cotoe to the knowledge oC.the courts, nor, 
if made known, was it the duty of thoicoorts to rectify tiiem. 

9. We think thata comparison of the laws which hav^heen (Mssed from time 
to time up to the late Act of 1841, for the^oonduct of sides of lands for arrears of 
revenue, and in satisfaettou of decrees, wilt throw li^top tbi8qnegt1oo,aadpe(iiaps 
lead to a satisfactory solution of it. 

S»c. 3, Rrg- VII. 10. From 1 793 ^0 183 ® no sales could take place for realizing arrears.of revenue 
'* 3 «>. until the mnetioD of the superior revenue authorities bad been received to the 

arrangemillit of the lots as prepared by the collector; in, the, last*mcntioQcd year 
the necessity of this prior sanction was fCinoved. Tliere is no provision ia any of 
the Hegulations from 1793 to 1832 for the transmission of the account sales for 
the confirmation of the Board., or commtssilSmers of revenue after the sale had 


8 m. 30, n«g. VII. 
1799- 

,.8«c.9B,Reg.XXVI. 

*^1803. 

S«c. 34, Reg. XJ. 
1899. 

Sec. 4, Reg. VIl, 
1830. 


Srt Cl. 3, Sec. 4. 
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taken place, hut tlie Board of revenue was by law expressly made responsible.for 
tlic careful execution of the duty of conducting sales of land for arrears of reveaue, 
and we believe it ever was llie invariable practice to transmit such, accounts, and to 
consider no sale complete gntil the confirmation of tiic superior authorities hatl^ been 
received. In 1823 such confirmation was by positive law made necessary to the 
comfiletioij^ of the sale. 

,11. So also in the original Regulations for the sale of lands in execution of de¬ 
crees, it was evidently the intention thsjt the letting of the lands should receive the 
sanction of the revenue Board before the actual sale ; the appointment bf the 
jiimma on the specific lands selected for sale, when not composing an entire estate, 
in one lot, being preliminary to the is.sue of the sale advertisements. Perhaps the 
practice was so far modified, after the enactment of Regulation VII. 18^5, as that 
tl)c collectors were authorised to select the lands and proceed to sale, without the 
previous sanction of the Board of revenue to the arrangement of the lots, as was 
afterwards the case in sale.s for balances of revenue. It appears to have been the 
general practice throughout alt the provinces of this presidenc}-, frobi 1763 to the 
present time, for the cbllecltps after sale to transmit the account sales for the con¬ 
firmation of the Board and commissioners of revenue. Indeed, the law which 
declared the responsibility of the Board of revenue for the regularity of public 
sales of land, i.s placed, in the Regulations for the Western Provinces, after the 
rules for .sales both for arrears of revenue and in satisfaction of decrees, and may 
welt be held to apply to both. ' 

It is reasonable, on general grounds, that this controlling power should exist; it 'f 
is absolutely necessary fojit^the security of the public revenue, if, accor^ug to the 
.strict letter of the law, the jumma be apportioned bn landiHdetached for the par- 
pose of the lale from an entire estate; foore especially if, since the passing of 
fiegulation VII. 1825, the duty of arrai^ing the lots has been oanmitted to the 
rullectors. 

In lact, m the contemplation of die law, it was fornicHy the Board, and is now 
the commissioners of revenue who conduct the sale, and not the coUeotom ;.^nd 
though the sales, when made in the zillatis, ale made through the agency of/,the , 
collectors, they cannot be said to be completed until the superior autlioFtties,’' 1 fy ' 
confirmation, have made the collectors’ acts their own, ^Tbislis the view'taken by 
two of the judg^ of the Allahabad Sadder Court * 
i 13. The difficulty appears to have arisen from th|. provisioos of Seetibii' 5 , 
Regulation VIL 182.5, which declares the power of the «vil r^rts somtnnir% lo 
set aside for irregularity a sale made by the revenue autb^rities in satiSfiiotHin of m 
decreebut we think that no inference.can fairly bedrawh fromf this rare, to the 
(irtjudice ot the controlling power of the comnnsstonets of revenixe. The loog- 
cstublislied practice the tevanue department mast ha’re'been well lufowa to die 
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were at liberly to institute nmto anUs' -for - tho akMijfiom'O^^^ . ' 

^ptoiMsd ol Ntegiiierity,-^ l(dw Son. lo, n, 
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' a.lttft'faiuedtf to oases ’<rf sales, in axecatido of_ _ _ 

i-^gnobidily instaoeas kad oecun^ of tbe daU'courts surdity settioj^ asiiie sales ^' 7 ' 

^ lbu,iastrineationed claati, 00 account of iff<^tarity in publishing aind eOo<lu(^« 

.M>g-tbm;;d£ tbs'legaiity of whidi proceeding, as no speciai law had invest^ them 
tritb soeh power, doul:Os might well bocRteitained. We say probably, for neither 
indmiwcords of gbvwnmeot, nor of thei Presidency Sudder Dewanny Adawfot, 
where she Beit^lMon was framed, can w« find any notice of the particular chr- 
cumstances whm led to the iiticrtion of this section.^ The intention of it appears 
to bate been tofarnish partiesdeeiningtbeinBelvesaggrieved by the mode in which* 
die sale was conduct^ a cheaper and sps^ior remray than a regular suit, and to 
^obviate the delay wkfo^ would ofoerwiso Occur in the execution of the decree. 

- 13. If the present system of effeei||bg sales of land in satisfaction of decrees is 

mdntamedi 'it mi^ht be proper to prbviue, that parties dissatisfi^ with the sale as 
irregular, should first prefer their objections to tne comm^siooer of revenue, and 
in case, he confirms the sale, and of their still being dissatisfied, that they shall be 
at liberly to petition the court within a month after such confirmuti(^ ' But that 
no plaa on the ground of irre^larity shall be admitted by the coutf, dmess it shall 
have been urged to the commissioner, oi^nless the failure to dp so shall he satis- 
faetorily accounted for. 

14. ^e last and most important point to. ho consider^ is, the expediency of 
transferring from the revenue to the judicial authorities the duty of conducting 
salcB of land in execution of decrees. 

15. Before examining the reasons which have been urged for and against this 
measure, we shall review the past and present state ot the law relating to sales of 
land, both for arrears of revenue accruing thereon, and for the realization oi sums 
due on account of decreed of court, so fur as they concern the ([ucstion beforo us. 

iG. By the original regulations for tlic sale of lands for 
balai^ces of revenue, the revenue authorities were required to 
select for sale such a portion of the estate of the defaulter as 
was sufficient to liquidate the arrear, and to allot to tliat por* 
tion a shore of the fixed jumma of the entire estate, to be cal¬ 
culated aipcording to certain established rules. This apportiuu- 
roent of the revenue on the detached lands was considered 
necessary for the ascertainment of thimr real value, and cohse- 
■qucfitly for ,i^e full devclopcment of the^cnefits expected to result from the per¬ 
manent settlement of the public assessment. But whilst justice to the purchaser 
required this allotment of the public burthen, the sheurity of the revenue equally 
demanded that it should be made under the immediate direction of tlic revenue 
officers of government. 

17. Subsequently ft wqs enacted, that if the lands to be disposed of consisted of tioc. v. 17jgi, m- 
distinct mehaKs, separately asse^d for the public revenue, they should be sold in 

t distinct lots according thereto; or though not separately assessed, if they were of ' 

considerable extent, and so situated that they could wj^hout much delay or diffi- 
cplty be divided into distinct lots, they were to be so divided aod sold accordingly. 

But an estate might be sold entire,igm the written application of the proprietor; 
or if, from It^l circumstances, it might appear more fur his advantage that |^e 
whole should be sold in one lot. 

18. .It was found ^at the zemindars, taking advantage of thd*want of informa- 
fron ID the public officem of the real assets of estates, encouraged instead of prevent- 
.ingthe public sales of portions of their lands, for the purpose of repurchasing 
the same ill fictitious, names, at an under-rated assessment; or of reaiicipg the 
assessment upon ftie i^sidue of their estates by over-rating the pro|K>rtion sold. 

To remedy this it was provided, that on the occurrence of an arrear, the estate or 
portion intended for sale^ould be taken under the immediate management'of the 
eoUeotor, in tbe expcctatmn ihabfre plight thus obtain sufficient dau for the allot- 
mW' of the assessment, prepwjfilDry to a sale at the end of die year. But tiiis 
bdi^ found in[|fficacious, it was^terwanikwnaeted, that where an attachment for 
arrears of revenue, beci^ necessary, the entire estate should be attached ; and 
in case of the exisUo^pwuniaqr penalties provkigrinefibcMl to compel the pro- 
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prietors, or their farmer}*, to produce their accounts, the whole estate was to 
immediately sold for the arrear.v 

19. It was also found that th^ operation of the ru{e requiring tltat such lands^ 
siiould he selected for sale^ as Light appear likely to sell for the amount to be 
recovered by the sale, and no Inore, whls prejudicial to the public idterests iti the 
subdivision of small estat^, as well as to the proprietors of siteb estates, by parcel¬ 
ling thorn in lots so inconsiderable as to prevent a competition for the purchase of 
them. The revenue authorities were therefore empowered to sell the estates of 
(IcfaulterH entire, when the sudder jumraa did not exceed ,500 rupees; of when the 
surplus proceeds of the sale, after discharging the arrear, were likely to be iOcon* 
sidonihlc. Tlie provision for the public sale of estates of consid||^ble extent, in 
distinct lots, was abo declared not meant to require the division distinct allot¬ 
ment of a pergunnali, turuf, or other established local division, which were to be 
preserved entire. ; 

The rules for the sole of lands in satisfaction of arrears of revenue having 
l>ecn thus simplified, it wa.s thought that it t^puld seldom, if ever, bC necessary to 
sell a fractional portion of an estate, such as eight annas, four annas, or other 
proportion, to be held in joint partnership or common tenancy, without a previous 
division of th(‘ lainl, ana distinct assessment of the revenue thereon ; and us such 
sales wore considered to depreciate the value of the property sold, from the uncer¬ 
tainty of the assossmenr, and the responsibility attached to, the share of a joint 
undivided estate, it was enacted that ifb sale of that nature should take place 
without the express permission of government. 

21. On the consolidation in 1822 of the laws relating to the sale of lands in 
liquidation of revenue balances, a discretion appears to have been left with the col¬ 
lectors in the selection of the lauds for sale ; but in case of their proposiug for sale 
lauds forming a parcel or fractional part of an estate, they were to explain to 
the iloarcl of Itovenue the grounds on which they fixed the proportional as.sess- 

TUCUt. 

22. Belbrc this period it liad become a general practice throughout the Lower 
I’roviuees to sell fractional portions of estates^ without a tlivisiou of the laml and 
apporlionnient of the jumma, except in cases of e^itatea assessed at a juinma not 
exceeding .500 rupees, which were sold entire. The facility w Inch this description of 
sale aftorded of realizing arrears of revenue was its great recommondation, and it 
may be doubh'd whether after the passing of Regulation XL 1822, it could be 
deemed 41 legal mode of proceeding. That Regulation, by which Section 11, 
Regulaiiw 1. 1801, and Section Regulation XXVI. 1803, were rescinded, 
a|)parcntly contemplates only sales of entire ^stales, or specified portions of estates 
with a definite jummu n'^scssed thereon respedftvely. The practice wag considered 
objeclionabic by the Presidency Sudder Board of Revenue, ns creating interests in 
common tenancy, ajid as tending to depreciate tlie value of land by opening a door 
to indefinite subdivision of landed property; and they accordingly prohibited it. 
But, aware of the difficulty and delay attending the original process of severing 
from an estate a specific portion of land with ajumma specially assigued to it, they 
laid down the general rule, that every estate should be sold entire for any ampunt 
of balance due upon it, unless the collectors were in possession of accounts suffi¬ 
ciently accurate iully to Satisfy them that they liad the means of determining a 
{proportionate adjustment of the jumma upon specific lands or mehals of kopwn 
limits or divisions contained in entire estates, without incurring any risk of loss 
trnvcrnrnent from the distinct assessment. ^ 


A'i No. \ 11, of 
8^1. 


Vt'iiui. Ilcg. XL\’ 

'iciun, Rtg. XX. 
795 * 


Ug. V. 

*et:. 7, lUg. 1. 
8ui. 


23. Ihuler the law recently enacted all estates are now sold entire^hatever the 

amoiini of revenue balance due. . 

24. The laws retatiug to the sale of malgoozarce lands in satisfaction of decrceSt 

^o far us they regarded the selection of the lands for Sale and the adjustment of ibe 
government jumma thereon, were precisely similar to thbse originally regulating 
liu ^ulcfc of lands in liquidation of revenue arrears, and were based on the same 
principles; and the reasons why the dot/of conducting sales on the fontier 
account was committed to the revenue authorities wwe: Because they arc in 
posseshion of the accounts and information necessary fot^he adj^ustment, and the 
superintending the details of attachment and sale iSK)uld necessarily occupy much of 
the time of tuc courts, and often occasion a debv in the enforcement of the 
decfle.;^ t ^ • 

23. These laws, though for a time modified in paftiM accordance with the 

modifications of the rulajp for th^ sale of, lands for^arfilm revfeniie, have since 

. ^ . t,. ■. 5 





vvj^mcoinSiilc^ in the fiaoie mannish and the evil^lhoukh uwomedied fey tew,, has 


beep obviated ip |)aacli<^» revenue authorities, aven called .on to s«iJ mel- 
Moaaree tend* in satisfaction of decrees, dispose erf the whole or a part of j^e 
debtor's interest in the entire ^^tate or in some specific of it, without 

adjustment tf the government Jlimma* ^ Wa deem this practice to be at vamnee 
with the law, hut we . think that practical convenience requires tlwt it should be 
l^lixed. ^ ^ 

o6. We nodl^rocced to state shortly th^ jjroumis on which the proposed trans¬ 
ference of the duty of conducting sales of land in execution of decrees is recom* 
mended by the government of Bengal, and ad vocated or oppostid by the Licutenant- 
jpvemor ofthe North-west Provinces, the courts of Sudder Dewanny Adawlnt, and 
the Sudder Boards of Revenue. 

.i- 

27. In favour of the transference, it is urged: 


First, That the reasons assigned in tlie preamble of tliitew which imposed this 
duty on the revenue authorities, via. ” That the Board of Revenue and collectors 
are iti possession of the accounts and intormaiion necessary for the adjnsttnent of 
the jumma/' and that * 4 he superintending the details of the attachment ami sale 
of lands would necessarily occupy much of the time oPthe courts, and often tvcca- 
sion a delay in the errforcement of the decree,” no longer apply, inaamm'h as no 
sales of distinct portions of estates with adjusted shares of the jumma ever taka 
place ; and that delays in execution are experienced to u very serious extent under 
the present system. 

wSecoiid, That the transfer will save the time and labour of the officers of t)0tb 
the judicial and revenue departments, any information required from the collectors' 
nxrords for the purpose of arranging liie lots being easily procurable frditn that 
officer. ^ 

'I'hird, That being purely a miniJferial duty, it will be better performed either 
by the judicial officers themselves, or by agents of tljoir own appolutincnr. 

Fourth, That sales of land in execution of decrees being in tlmir nature and 
consequences essentially different from those for arrears of reyenue, the public 
could more readily distinguish hetneen them if conducted in different dqr«frtrnent«, 

2d. The objections made to the proposed measures arc : ^ 

' First, That the change is unnecessary, as the delays experienced may ne reme¬ 
died by a stricter superintendence o^he part of the superior revenue authorilicH. 

Second, "^liat as the lots cannot ^ prepared without repeated references to the 
collector's office for information, time would be lost, not gained, by the change. 

Third, ThatThe revenue officers arc the fittest instruments for conducting these 
sales, more especially in the Western Provinces, where the experience acquired in 
investigating and defining the various interests connected w ith laud during Uie pro¬ 
gress of the settlements;, has given them a peculiar aptness for it; vvhereos the 
civibcourts are less able to detect irregularities, and particularly the inexperience of 
native judges would be producUve of great errors and abuses. 

Fourth, That the proposed plan would throw difficulties in tlic way of colleclors 
realising the government balances, if heavy, especially uu miscellaneous accounts, 
and when the government demand ^pon the land arose out of security l)omU, or 
similar obligations. 

Fifth, That having two distinct public offices for the suic of lands would create 
confusion and conflia of authority, as one estate might he exposed to sale on dif¬ 
ferent accounts in different places on the same day- , 

The Rcguiatronis wlticb impo-sed on the revenue authorities the duty ofcon* 
ducting sales of land in execution of decrees, in terms appear to apply only to 
estates jwying reveuna immediatcly to government, and to lands held exempt trom 
the payment of revoiiiucf As respects the former, all past experience proves tlic^ 
impracticability of selecting particular parts uf estates for the ]>ui^pose of sueh ?qih.*s, 
J,ana assigning to those pllti#pecific portions of the government jtennui; and const - 
quelitly the expediency of employbg tlic agency of the revenue officers for efibeting 
these sales caapo longer lie madfelo rest on the original grounds. And as re$j|lcts 
the, Wter, someot'thos^>pcers wbo advocate the continuance pf the present snsiciu 
as fer as malpozareo^Aa^ are conoernad, see noK>bj^i(m to the proposed change 
te ri^vd to iakheraj lands/in which tlie'^avemmenl havem) iirimediatc ini rest. 
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No. 8t 3^* appears from theoapers before ua, that on the a^le of Ae itateriM of oae 

^ale iii Kxeca^oa or more sharers in a joint undivided estate in execution of decrees, the collectors 
ol Dccrcps of Civil have been in the habit of applying the proceeds to the liquidation of Arrears of 
revenue due from the body of proprietors. This mode of proceeding is 

animadverted upon in the letter from the secretary to the government of Ben^iw to 
the Sudder Hoard of Revenue, dated the i3lh June 1837, as inequitable, both 
Dat. a 20 Sept. to the debtor and creditor, and the Board have by a recent circular prbliihiled 
generally the deducting from the sale price any arrears of revenue du| from a nichal 
sold in execution of a deCree. In that circular the Board observe, that as 
such sales are declared to convey only ‘the rights and interests of the mdividuals 
answerable for the amount of the decree in execution of which tibe sale,is made," 
they slmuld he treated, so far as government is concerned, as mere private trans¬ 
fers ; and that it is alike unnecessary and inexpedient to deduct from the saljN^ prite 
any antjars of revenue due from the mehal in which the rights and interests of any 
person or persons may be brought to sale. Such a course is obviously unfair and 
inequitable when tlje party against whom the process is enforced possesses only a 
limited share in a joint undivided estate; and it is In all cases objectionable, as 
tending to confuse two very different processes, and to infringe the great principle of 
the hypothecation of the land itself for the revenue assessed upon it.*" At the same 
time they instruct the collectors “ to be careful in causing it to be distinctly under¬ 
stood, in every case of sale held in satisfaction of a decree of^court or other similar 
claim, that it is a condition of the sale that the purchaser succeeds to all the liabi¬ 
lities of the former proprietor, and that the government claims against the mehal 
are in no degree affected by the sale.** 


Lemr to Secretary 
lieat-Oover|»or 

K. w. r. e^Oet 

1840. 


31. On this subject the Allahabad Sudder Board make the following remarks: 

‘‘ In these provinces the sale of lands in execution of decrees has now been for 
some time entirely separated from the sale of lands for arrears of revenue* and 
the collectors have been prohibited from levying arrears of revenue from the pro¬ 
ceeds of sales by order of court. The only exception to the above rule was in case 
of the sale of an entire rnehul, the sole property of the defendant in the suit, But 
the Board are satisfied that no inconvenience will arise from that case also being 
included in the general rule, because of course when purchasers are aware tiiat 
the mehal will cpntiuiic responsible for any arrear of the revenue assessed upon it, 
notwithstanding^ the sale, they will decrease tlic amount they would otherwise 
bid, by the exact sum which they will have to pay on account of the arrear. 

It ^8 for this reason alone tlmt the Board s^lowed the exception to stand 
hitlici to, because they saw the result was exactly the same either way, in the case 
of the bale of an entire mehal being the solci^ropcrty of the defendant; for as a 
purchaser, knowing that lie must (lay the arrear in addition to the price, will deduct 
from the price which lie would otherwise be willing to pay, th# amount pf the 
arrear, so a purchaser, knowing that the arrear could be df^|tucU'd from the pur¬ 
chase-money, would oflfer tlie full value of the estate as his bid. It follows tliat the 
revenue of government can be in no respect imperilled or in|prc(l by the [imposed 
mciisure." ^ 


32. There is a general concurrence of opinion, that sales of malgoozareelDStates, 

or portions of them, in satisfaction of decrees, must be regarded in the light of 
mere private transfers, and therefore as in no respect affecting the pantiliount 
right of the government to hold the entire estate, in whosesoever hands it may 
be, responsible for the revenue assessed upon it. In this view of thfe case, which 
appears to us tl»e correct one, any special references to the revenue oflteers from 
the judicial (in case the proposed change be adopted), for thfe purpose of securing 
the maintenance of this principle, would, we think, be quite unnecessary. In any 
law' providing for the change of system, it would of course be proper to linnoiMee 
the principle in thfe most explicit terms. , - m,; ' 

33. The other cases in which the ir^teresfs of government are concerned in tlie 

public sale of lands, malgoozaiee or lakhcraj, the property of individmls may fee 
divicU^d into two classes: . 

First, Those in wdiich lands are pledged to the gov^ernment on the part of sate- 
ties for fanners of estates, persons under engagements in the ahtoity, kuta|f and 
othfir departnicnts. and for o|Bcers in the revenue employ of government. ^ ^ 
*cond, In wliich the landed property of defaultij^»z6inirK)ai^ may become 
liable to sale for arrears of revenue dufe from other estlroi^ tlie sole of ^bicb has 
proved insuffieteni to liquidate such arrelUnf,' or in WhUh tlie lo)^ Of de&tdthlg 

ibdder 







i^fM 4 to.jgdle fof ««K»ge* 

>. Q( 4 ificiaiu^ # ul of 

. ^,^.be.|raDniat^od to ^le colleetorVi^ (#e«v .would Itovi^M 

bi^ote tb« coqvt^ «dl diitioo on tbo part oCtlio 
<9f tw f^ire two dimea^ol^, qMes»iUid tbo pqtuta would dod wi^,t||iei9s j^^^^^ 

^uity rcipiirod.. tewam <;^cer« kgally authonsfM to ot^rdtt^l^ 
awn detnoads by die aak of aoy property Uitble to sole in .mtiailM^on 
some emlniitwKmont.iMgbt ocoetionally .«dse ftoni ibe mirtakn C|f the op^pit'of 
eitherdapfirtment,.or hrbib the.uncertain^.of die law; but a_ remedy woald^.he 
^a)tiuo)d. for tbe|pjrmer by .applicadon to die conttoUing authoridee, and nd d#« 

«ib<H]ld be lost m makiog the law clem , if aity obscurity rests upon it; . 1^ mare 
. cheumstaaee of public sal(W;being.cQr)diiajied<ib'lbi8 or that departinent,.opgbt npt 
to occasion any difficulty in disposing questions of priority of ch^** tud 
iiabiUties adecting particular lai^. 

35, But under die coiistrucUon which die law has .iwcoived, .not only are nial- Km. 349, %? k 
goosaree.estates and Jakheraj landa.sold through the officers of revenue in escecu- 9<'t of the Hook of 
turn of decrees, but likewise dependent taloolcs, apd all other land tenures.which 

by the title-deeds or established usage arg transferabb by sale, 1^ Otherwise as 
well as certain descriptions of ryotty tenures; the only exceptioos being hoiwes. 
gardens, orchards, and small parcels of lakberaj land, which are sold immediately 
by the courts. . And as in the case of maigoozuree estates, no private, allotment 
' of the government jumraa cun exonerate tlm entire estate front sale in aatisfactipn 
of any arrears of revenue accruing on it, so neither can apy distribution pi the 
jumma of a dependant talook, or ouier similar tenure unsanctioned by die zemin¬ 
dar, operate to relieve the whole talook from responsibility for tlic punctual dis¬ 
charge of the rent assessed upon it ^ 

36. Tt is evident that very serious inconvenience has Arisen from the douiiie 
agency employed in this branch of tlie judicial system. The delays in the jpcyenuc 
department have long bedh a sol^ect of complaint, and arc well cxemplibcd in tiic 
following extracts from a letter from lh#register of the Presidency Sudder Bewatmy I 
Adawlut to the secretary ”to the government ‘of Bengal, dated the ist January 

1841, submitting statements from two districts in the Lower Provinces, exhibiting 
irregularities which, “ the court a[»preheiid will lie found t<| prevail, more or less, 
throughout the Bengal presidency. In the 34-Perguni^hs the references marie 
from the Judicial to the revenue authorities appear to have been generaUv pending 
for 18 months, and in the majority of cases the collector has fumishei^O report 
whatever. In one instance, a reference made by the sudder nmeen in MoreU 
1831 remained altogctlicr unanswmib. Two other instances of references made 
in 1836 and 1837 are to be found, in which cases ho sale of the property has 


hitherto been effected. 

^ “ The return ftooi the 24-PergttnnaU8, however, may^ pronounced to be 
highly satisftetory when compared with the state of things ’“?the district of Tip- 
perub. The first case on the Tlpperah statemcnl^ppears to have been referred to 
tlie colleclor in December 1836. In May 1840 the collector states that thp lands 
were sold by him on the 9th April 1840, or after three years and a half; biat up 
to :ffic date of the return, 3oti) June 184a, the account sale had not been couhrined 
by the commissietner. The second case on the statement is one of a sitniW nature* 
*' The next ca^ on the list that will particularly attract tlic nouce of his l 4 >rd- 
abip is tbe fifth, la this the reference was made to the cullector in June 1837, 
bttt up Ifo JuM 1840 no report whatever had been, furnislicd. In. cases fi add 7 
five, proceeding appear to have been sent to the collector from the court, calling 
his attention U> the subject, but no notice whutever bud .,been. taken of the 


nsferences, . 1 

“ In the lotli ease the reference was made in July 1835, more Uian five yeors 
ago; the coMector yeMxte tliai the landrhave been sold on account of arrears due 
to government, aBd.tmtft the officers oi tlie coilectorate have been called on tdiStatc 
the ri^t of the defendant to a share in the surplus of the sale; the judge, coo- 
sidera the reasons asaigoed.;by the collector to be satisfactory, the court tonsider 
them to be quite the reverffi. Here is a decree holder entitiod to-o. certain sum 
of money in 1835, and wfio, owing to the vexatioui^ekys of ffie officer, ha^ecu 
bopt out of hie money ^ nearly five years. t/. “ 

“ in cases >Jos. tSr ^ piviceediogs wpcar to bavjf bocn sent to the 

4!oBe(!|«r without, effect, iffi even noticeo in oases xfos. the references 
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. Exccation have been pending before tfic revenue wthorities eight years; in iwsuijr- 
oi Demen Cftvi] i^gtances the references appear to have been pend&g for two, foi^ 

years. In case No. 28, whicl} bed been pending before the .eolfecfor for 
years* that officer states, appanptiy under the idea that be is cady perforroiag b 
duty, that ' orders have been passed to ascertain whether iliere are any oi^eclfotl^ 
to forward the proceeds of sale to the civil court,* forgetting entirely Uiat^abe 
had been inade under the express orders of the court, and that it was the co^rt a^i 
not the collector that had to decide on these objections.’* . ., 

In case No. 37, which was referred to the collector nearly four years 
that officer appears lately to have revested the court to ascertain ^ who^wfts foe 
real possessor of the estate;’ and in case No. 30, no less than.a 1 procaeduiga 
apj>ear to have been sent to the collector without success, the case having;been 
rcfoiTod to the revenue authorities about tw'o yean^ ago. In many other insfopces, 
two, three, and four calls appear to have been made on the collector without any 
effect wSfover.” 

It is unnecessary for the court to bring other instances to the particular notice 
of the Right honourable the Governor, as they must have already satisfied his 
Lordship that the present systeip, us existing in the 24-Pergunnah$ and in Tip- 
perab, is discreditable both to the judtq|al and to the revenue mofussil authorities; 
to the judicial officers in not having reported to this court the delay that had 
occurred in carrying the orders of their courts into effect, and to the revenue in 
the neglect of duty on tlieir parts that these statements have brought to light.” 

37, From the remarks of the Allahabad Sudder Board of Revenue, vve conclude 
that similar delays are experienced in the Western Provinces. In their letter 
above quoted, they say, It will, the Board remark, save much tinm and trou¬ 
ble, lK>th to the collectors and the courts, to adopt the mode now propose<l, the 
.'^alc of lands in exccutiop of decrees being for some reason always an unwelcome 
duty to the collectors, Und one in the perfoj’mance of which they require much 
pressing.” 

38, If public sales of malgoozaree estates in execution of decrees, are regarded 
strictly in the nature of private transfers, no^danger, as before observed, can arise 
to tlio interests of government from the proposed change. It would always be 
necessary for the court or officer conducting the sale to obtain from the collector’s 
office, either imIn(^d^at«ly or through the creditor, a copy of the register of the 
mchal, specifying the names and shares of the proprietors, and the amount of 
jumrna, and a statement of any balance of revenue due to government, for all 
jmrposes preparatory to the sale, and for the information of bidders at the sale. 
After sale the purchaser should be left to make bis own application to the revenue 
authorities for the insertion of his name in the register of mutations, and for the 
serparation of his share from the estate, if he desired it. 

The same mode of proceeding, as far as applicable, would also be observed in 
the sale of lakheraj lAj^ds. ^ 

39. The duty of (^ducting sales of subordinate land tenures would not be new 
to the zillah courts in the Lo^er Provinces^ From 1793 to 1832, and 1835, 
dopend|int lalooks and other like tenures could be sold only through the zillah 
courts ni satisfaction of arrears of rent accruing on focm, but since the latter 
dates these sales have been transferred to the revenue department, We we not 
aware that this change was occasioned hy any irregularities in the mode of mokfog 
ihe sales whilst the duty remained with the judicial officers. 

40. Begurdiiig the injurious effects which the proposed transference, if unacr 
compunied by strict regulations, might have on the landed interest in the Western^ 
Provinces, we extract the following passages frogi the letter of the Alialiftbad 
Sudder Board already cited : 

1110 only hesitation wliich the Boar^ feel on the subject regards neifoeq^tba 
principle of thg proposed measure, nor any^fear of its effect on the i^venue, hnt.ifo 
cJTecl on the land(?d interest. ^ , , .,v 

“ The Board, from their opportunities of observation^ cannot but foar^^fos^ 
unless very strict rules of procedure be laid down, and some means of 
intcndcncc hoyoud what now exists, established to enforce attention to foose 
rules, very great !rregularitie?s, and great peril of detriment, not to say ruin, to 
third parties, will arise from iptrusting indiscriminately to all the native judicial 
officers the power of sale, if attended also with the powqr of mftkmg over foe 
thiiifg sold. ^ \ • 

Ttie Board ar^i^of opinion t^iat every facility ahotdd be tflfihe free sale 
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proper^ in tli«^ pi^«h«»si'iiii the ontj^ mnc% to<itiLe peojplefor thtt 
pmjp^ii^ efiect of tim mmiitn nnd enhstaiody iOcreai^ wftij K vig i oi ft resnitfog 
fi‘om ttie confbfned 'tMiirtton at oMi laira n^'oiie ^)y The 

object of the Board’s labours in the settlements Ifas benn to effect & 

record of every man’s possession, that there might be no difficulty in dlfebth^ a 
salci mtber by hfe own voluntary act,*or by the interposition of the cou# to act 
for hhau ProiisbR has been made for keeplttig «p foia record, so that ft sliaill be 
alwam avaiiabie. 

“ The collector east always, therefore, tdl foe coort what ar^ iaffividetd holding 
separately actuaily has in possession, or whsril any two or more indM^ala hold^ 
jointly have in ^possession. 

** If on the sale by a coart of onwof these interests, the couil directed thfe col¬ 
lected to put the pnndtaser in {wssession of what was held by the {tersoh whose 
property is sold, this can always be dope; and if the purchaser claim ipore, he 
may have his suit for the spmtic tbing which be claims^ If the defondadt object, 
he may^ have his suit to reclaim anything to which be objects. But if it be left to 
foe native judges to give posseaskip, the Boards experience induces foem to fear 
that there^ will continually be endeavours made to put the purcluiser in possession 
of something more than the defendant actnally herd. The Boaird make Ibik re¬ 
mark on the ground of having had continually l>efore tlwm instances in which the 
native judges nave endeavoured to force the collectors to give possession, both in 
suits and sales, of what is held by third parties. Now there is nothing which so 
completely tends to break up an agricultpral community as attempts or this kind. 
It nullifies all'the records made trim so much cost and pains, and makes all pro¬ 
perty uncertain, and the strictest rules should be laid down in this matter.” 

41. As it is enacted in Section 14, Regulation VII. I'Raa, that the rights of all 
tenants as ascertained and recorded by the revenue authorities in their settlement 
proceedings, shall be maintaiued by the courts until altered bj' a judgment passed 
ill a regular suit, we think a general rule prohibiting the courts from selling suai- 
marily in esecution of tlccrecs any interest in land alleged to belong to the debtor 
in a village of which a detailed settfement has been made, and which is uertf 
entered in the record of such settlement, would sufficiently provide against the 
danger anticipated by the Allahabad Board of Revenue. But, not being informed 
of the nature of the mca.surcs which have been taken under the divectiohs of the 
Board for keeping up these tcc^ds, we are doubtfut whether some exception 
ought not to be made, authorising the court to inquire summarily into the fact of 
an alleged transfer by the recorded promletor to the debtor, though such transfer 
has not been entered on the record, extract from the record which for the 
purpose of this rule the court must have before it, should be furnished by the 
decree-holder with his application for sale ; and, as in cases of sales of malgoo- 
zarce estates, the purchaser of any subordinate tenure should be left to take his . 
own measures noder Clause 8, Section 1.5, Ilegulation VII;^7y9, Sections 5 and 

Regulation VIII. 1819, and any other rules, |o procure the registration of his 
name in the proper office, and the a|l|portioniiicnt of the rent on the land purchased 
by him- , . , , 

42. What part of the judicial establishment should be employed in conducting 
these sales, the times, places, and condition.s of sale, and similar matters, arc 
details capable of easy arrangement, should the principle of the proposed measure 
be approved. After a full consideration of all the reasons advanced for and 
aMtnst it, we are^ of opinion that under the restrictions suggested, it may be 
adopted without risk of injury to the interests of any party, anil with a fair As¬ 
pect of materially imprbving tfais branch of the judicial administration. 

43 ‘ may add that in the presidency of Madras all real property is sold 
iniiueifo^y by the coitrts in executioa of decrees, excepting permanently assessed 
estates, or poriiioBe of them, situated ebie^ in the Northern Shears, which arc 
sold tbroufn) the coUectors; and that in foe Bombay presidedey all such sales arc 
conductcdl^ tbe judicial authorities. 

We subfoit this our report for tlie consideration of vour Honour in Council. 

• <«L * 

(ngned) A. Anm. 

C. J5L Cameron. 

F. Milieu. * 
Eliott. IP 
BorreukaU. 
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No. 8. 

Le^. Conic Prom J. C. C. Sutiierknd, Secretary to tliil Indian Law Comnitei^^ to 
30 Srpt. JP'. J. HaUidayi EHi, Junior 1 17 to die Government of Iwiia, LegM^ve 

Department. 


The Law Commiasionere Jiavine this day submitted to the Supreme Govera'* 
ment the report on the execution oF decrees, directed by Mr. Secretary Maddock’s 
Leg. Com. 39 Mar. letter, dated 14th February 1842, I am direeted, as required by that letter, to 
>841, Nos. 1 to 13, return the papers enclosed in Mr. Maddock’s letter. 
in original. They are specided in the margin. 

-■ Hiav«,&c. 

(signed) ■ J^C.C, Sutherland, Secretary. 


Lcgii. Cnn.<i. FoRT W11.X.1AM, Legislative Department^ ^Oth September 1842. 

30 Sept. 1842, 

The following draft of a proposed Act was read in Council for tlie first time on 
the 30th of September 1842. 

. ACT No.-of 1842. 

An Act for the better Execution of Decrees,in the Territories subject to the 
Presidency of Fort William, in Bengal. 

if’ 

I. It is hereby enacted, that so much of Sections 10 and 11, Regulation I. 
’ 793 * Section 7, Regulation XXVII. 1795, Sections 37 and 38, Regulation XXV. 
;8 o 3, and Sections 27 and 28, Ilegulation IX. 1805, as relate to the adjustment 
of the government jninma on lands expo.scd to public sale, in satisfaction of the 
decrees of the courts of civil judicature; Regulations XLV. 1793, and XX. 1795, 
Sections 15 to 26, inclusive, of Regulation “XXVI. 1803; so ipuch of Section 27 
of the same Regulation as rejates to sales of land in satisfactioh of decrees; and 

Sections 4 and Regulation VII. 1825, be repealed. 

* 

II. And it is hereby en&ctoci, that attachments and sales of land, or of any 
interest in land in satismetion of the decrees, ot^ther process of the courts of civil 
judicature, shall hereafter he made by such courts, or under their immediate 
directions ; and that the rules now in force for the attachment and sale of such 
real property os the courts of civil judicature were heretofore authorised to sell in 
.‘satisfaction of decrees without application to the revenue authorities, shall apply 
to all attachments and sales made under the authority of this Act. 

in. And it is hereby enacted, that all sales of land, or of any interest in land 
made under the nulliority of this Act, shall he deemed Xo be of the nature of 
private transfers. ^ 

IV." And it is liereby enacted, that the Courts of Sudder Dewanny Ad^wlut 
^hall from lime to timeframe such rules as to them shall seem meet for the attach- 
rncnl and sale of property in satisfaction of decrees or other process of the courts 
[.)f civil judicature, which rules shall, after they have been approved by the Gover- 
nor-gcncral oj‘ India in Council, have tlie same force as if they had been part of 
this Act, until revoked by the said Courts of Sudder Dewanny Adawdut, with the 
approbation of tlie said Governor-general of In^ja in Gpuncil, or by the sajd^ 
Governor-general of India in Council. 

y. And it is hereby enacted, that all applicadons which may have been made 
i/v the courts of civil judicature lo t^e revenue authorities for the sale of land, or 

any inteicst in land, in ssitisfaction of deuroes, or other process of such courts, 
previously to the passing of this Act, shall be proceeded upon in the same manfier 
as if lUh Act had not been passed. ^ ^ 

VI. And it is hereby enacted, that the operation this Act sh^ be confine 
to the territories subject to the presidency of Fort William in Bengal; and that 
no part of this Act shall affect the process of Her Majesty^s Suprefne Court of 
Iildicature, or of the Court of Requests at Calcutta, or of Recol%r^a Court in 
die Straits of i\lalacca. , 

• Ordered, 
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Ordered) that |tbe draft now be pidiUsbedjtor gjRnerdi information., 

Ordi^, ; that^ tbe said diaft be leconsidered «t j^e iS|«t mdiling of Legis¬ 
lative Council of India, after the 30th day of Noved^r next. , . .. 

(signed) f. J. 

Officiating Secretary to the Government., , 
■ ■ of India. ’ 


, 
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(No. 74-) 

From Officiating Secretary to tbe Government of India to F, J, Holliday, Esq. Legl*. Cons, 

' * Secretary to ffie Government of Bengal. 3 “ 

Sir, t* 

• With reference to your letter, No. 173, dated the ist February last, lam LcgioktiveUrpt. 
directed by the Honouralde the President in Council to transmit to you, for sob- * 

mission to the Honourable tbe Deputy-governor of Bengal the accompanying 
draft of a proposed Act for the better execution of decrees in the tcrritones sub¬ 
ject to the Presidency of Fort 'William in Bengal, for any observations his Honor 
may feel disused to offer on its provisions, in communiculion with the Sudder 
Board and Court, with reference to their letters of 2tst May 1841, and 21st Jn- 
nu^y 1842, to your address, and received with your letter ultove alluded to. und 
which are herewith returned, copies having been kept for record.^ 

I have, &c. 

(signed) F. J. Hallulay, 

Council Chamber, Officiating Secretory to the Government 

30 September 1 842. , of India. 


(No. 345.) 

From Officiating Secretary to the Government of India to H. JV. C. Hamilton, 
Esq. Secretary to the Government of Noitii-west Provinces. 

Sir, 

IsAM directed by the Honourable the President In Council to transmit to you, 
lor submission to tbe Honourable the Lieutenant-governor North-west Provinces 
tire accompanying draft of a proposed Act for tbe better execution of decrees in 
the territories subject to the presidency of Fort William in Bengal, for any obser¬ 
vations bis Honor may feel disposed to offer on its provisions, in communication 
w ith the Sudder Court and Board at Allahabad. 

“ I have, &c. 

(signed) F. J, Holliday, if. 

Fort William, Officiating Secretary to the Govei'iiment 

30 September 1842. of India. 


Lrjji'q. Con*. 
:^o Sppt. 

Nil. 1 K 

Lcgihlniivo Dt pu 


(No. 1J57.) 


From Hetiry Ricketts, Esq. Commissioner Sudder Board of 1 fllh Division, to 
F, J. HaUiday, Esq. Officiating^Secretary to tbe Government of India, Letrislative 
Department, Fort William. 

Sk, ' , 

I HAVE the honour of feferring to the draft of a proposed Act for the better 
e.tecution of decrees. , 

a. Proirision does not ippear to be made for informing the collector of transfers 
made under the Act, and tb« Court of Suddef Dewanny Adawlut being authorised 
to make rules ior,attaciiment and sale only, eould not, under the Act, prescribe 
role« for liicse proceediogf subsequent to sate. I b^, therefore, to suggest, that* 
390- ' 3 Q 3 to 


a Jit'. 184/, 
Ko. ^ 


Mi.s< cl If} I t fttis. 
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to section 3, these be added, but it sbail be iiurpmbeiit on tiie eivrl court lo give 
notice to the collec|or of the district, of all transfers of property made under this 
Act, in order to the enroloient of the names of purchasers in the books of the 
collectorship/* or, and th||t jpurebaseis of the property sold shall apply to the 
collector of the districi lO have tbek names registered under the penalties prescribed 
l)V the Regulation for nonHregbtration rf [wivate transfers/' 

I have, &c. 

(signed) Henry Ricketts, 
Commissioner of 16th Division and Sudder 
Commissianer s Office, Board. 

Chittagong Division, 18 Oct. 1842. 


From Officiating Secretary to the Government of India tO'Seerttaries Governments 
of Bengal (No. 90) and North-west Province (No* 301). 


Sir, 


1 AM directed by the Honourable the President in Council to call attention to 

niv letter. No.dated the 30th September last, and to state that tlte re<?otH 
" ‘^ 45 * 

sidevatiou of draft proi>osed Act for the better execution of decrees in the 
territories subje^ to the presidency of Fort William in Bengal, is suspended pending 
11 reply to that communication. 


I liave, See, 


fort ^Viliiam, 

2 December 1842. 


(signed) F. J, Hallidaify 
Officiating Secretary to the Go\crnnieiU 
of In^a. 
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iifoiAN ijiw c::oamxssiQia^ ^ 


— No. 0. —.V,- .Nay. 

' it ' IVtiiiirtng of Junior 

IIIAINIMG OF JUNIOR CIVIL SERVANTS. 

Jud. Conn, 

8 April 
No. (). 


Note 1 ^ the Honourable M. Sbak&pear^ £$q. 

Beikg desirooG of brining under the consideration of the Council tSe subject 
of the but mode of training and emplojii^ the innior civil servants in the revenue 
and judicial departments under the three presiwncies, 1 beg to suggest that tin; 
several governments be requested to report the rules under which the,iunior ser. 
vante are now employed, from the time of their leaving college, or entering on 
pobUc duties, aedl promoted to tire office (d joint>niagistrRte or deputyi^Ktllector, 
and that they will be pleased to fumisb ct^es or abstracts of any papers or proceed* 
ings witich may have been recorded on this subject during the last five or six years. 

18 April 183{>. (signed) //. Hhtikd^feftr. 


From fV. H. Macnagkten, Esq. Secretary to the Government of India, to R. D. jud. 
Mangles, Esq, Secretary to the Government of Bengal (No. 4t), and the ’ i8 AprH i83(». 
Chief Secretaries to the Govemmeots of Fort St. George (No. al^i) and Bombay. 7 - 

(No. 30). 


Sir, 

1 Xm directed to request that you will submit to the Right honourable the 
the wish of the Supreme Government to t»e favoured with a report 
of the rules under which tlie junior civil eervuiits are now employed, fiom the 
time of tlieir leaving ibllegc, or entering on public duties, until promoted to tin; 
office of joint-magistrate or deputy-collector ♦ j and that you will, with the permis¬ 
sion of iiis^Lordship*, furnish to me copies of abstracts of any discussions or pro¬ 
ceedings which have been recorded on the subject during tlic last five or six years. 

1 have, &c. 

Fort William, (signed) W. H. Macnaghteti, 

18 April 1836. jSecretary to ll*e Government of India. 


Judiemt Uqi. 


’’i o Madras and ' 
lioiiibuy write— 
Huh-collector, 
Ciin crnvr iit Coun^ 
cU, 


(No. 789-) 

FroiA JR. Z>. Mangles^ Esq., Secretary to Government of Bengal, to Mac- 

fiaghten, Esq. Sccreiory to Government of India, in tlic Judicial Department. 

Sir, 

AM directed to acknowledge the i:eceipt of your letter, dated the i 8 tli iiltimko, 
and to inform you in reply, lliat ‘the Right honourable the Governor of Bengal 
is not aware of the existence of any ‘‘ RuIch under which the junior civil servants 
are now employed* the time of their leaving college, or cnieririg upon public 
daties, until promoted to the office of joint-magistrate, or deputy-col lector.'* The 
young officers who enter those branches of the public service which arc subordi¬ 
nate to this department of the government, are invariably appointed assistants to 
one or other of the commissioners of revenue and circuit for employment, 
accesrding to the discretion of these functionaries, in the districts comfiosing their 
respective divisions. 

2. No disciisidons or proceedings’^ of the nature to which you refer have 
been recorded on the sutyect” above allu\}cd to in this dcpartnienl during the last 
live or six years; but at 733, et sequitur^ of the volume ‘‘ I. Public,'* entitled 
. Minutes of Evidence taken before the Select Committee on the Aflkirs of^lhe 
India Company/' &Cv &c.* ordered by the House of Commons to be printed 
on the 16th August 1832^ Viii be found a discu.s8ion on the topics to which your 
letter relates, extending to a conaideiulilc length. 

« ^ I have, &c. 

Fort Wiliiajii,. ^ / (signed), R. D. Mangles, 

3 Ilf ay t8j6. Secretary to the Govemoieot of Bengal. 

300. 3 04 


Juil. (.’Ollfi. 

!({ Anj^, 1838. 
Nf*. 1. 


Judicial l>q>. 



No. y. 

’J of Jfinior 

.lull. Cuuii. 

i:i A lift* 1838. 
No. 4, 

Kwplo^mcnt of 
luniorcivilsiervaiilK 

'3 May i 8 n(). 
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' ♦ <• < 

Minute by thjB Honourable H: Skakespiar^ Esq. 

I UEORET to find from tb^ answer*^ from the Secretary to the Bengal Govern¬ 
ment, in the judicial department, that no rules have been laid down for the em¬ 
ployment of tlie junior civil servants on their first entering upon the public 
service. Tticy are appointed assistants to the commissioners of revenue and 
circuit, to be employed, at the discretion of those officers, in any of the districts 
composing their respective divisions. 

2d. Is it possible that no better means can be devised for training men to the 
judicial administration of the country than this ? 

3d. IJ it possible that, under tliis course of tuition, they can acquire any 
knowledge whatever even of the forms of judicial proceeding, still less any 
acquaintance with the general grind pies of Hindoo and Mabotnedan law, and 
the regulations under which they must, at no distant period, be called \ipon to 
administer justice to the people ? . 

4th. Defective as the system unquestionably was, under which young men, * 
almost immediately on their quitting college, were intrusted with the decision of 
civil suits, though small in amount, the present System, under which the judge 
will take his seat on the bench, utterly ignorant of the forms of pleading, of the 
rules of appeal, and of the constitution and powers of the courts below, which 
he is expected to control, is a hundred times worse. 

5th. In the curly stage of our administration, an assistant was directed to assis 
the register in procuring all acts of the courts to be executed, and in translating 
and transcribing papers, and in arranging and keeping the records of the courts. 

fitli. When promoted to the office of register, he was empowered to try and 
decide suits to tlio amount of 200 rupees, which amount of jurisdiction was after¬ 
wards increased to 500 rupees. If of sufficient experience and tried ability, he 
might have been promoted to the office of assistant-judge, or subsequently, when 
that ofiice was abolished in 1814, "he might have been specially empowered to 
decide suits equal in amount to those tried by the judge hiraSelf 

7th. If from this grade he w'as appointed to the office of revenue collector, he 
obtained thereby an insight into the details of revenue manageme^nt, of great 
assistance to him in adjudicating upon the relative tenures of the landed pro¬ 
prietors and their tenantry; but he never could forget the irtstruction he had got 
during ins judicial training, and he returned to that branch of the service (as was 
generally the case) belter qualified t^n before for the high office of a judge. 

Sth. But how is it now ? Literally in respect to the administration of civil 
justice, which 1 am particularly adverting to, be has no opportunity, as far as I 
can see, of acquiring the slightest information. 

9th. animated discussion that took place amongst the very intelligent 

committee got together at Simla, in 1831, it might have been expected that some 
employment would liave been chalked out and substituted to»supply the judicial 
instruction, the supposed want of which (1 am free to admit the actual wan^Dof 
whjch) in the first stages of their initiation^into the mysteries of jurisprudence, 
had brought about the removal of the registers and the abolition of their 
office, . 

loth. Nothing of the kind was done. The Governor-gewal, in his minute of 
the loth of November 1831, seems to have come to the conclusion that the whole 
was a matter, of obedience and subordination to superior authority. In recom¬ 
mending the system of Sir Thomas Munro, ‘^of uniting the appointment of col¬ 
lector and magistrate; of destroying the independence of each other of every 
officer employed in the same district; of making the collectors a great office, 
consisting of ilcputy^collectors and joint-magistrates, subordinate to one head 
and acting upon the same system.’* Lord William Bentinck entirel;y overlooked 
the fact that however well that system \night work, as to the administration of 
the revenue and the police, it made no provision whati^ver for the employment of 
young men in the judicial branch; they were in fact immediately removea from it, 
and Iroin that time to this they have been excluded from dl .means, eicceptthg^ > 
what their own desire of information may prompt them to seek, of obtimin^ eiren 
a practical knowledge, much less a sound knowledge of judiciallfiusmeas. 

nth. Lord William Bentinck bad certainly nol i^rmed a v€i^ elevated notion 
of what the acquirements of an Indian judge oOght th bel At thte concIOsipn of 
tlic paragraph (28th) of his minute, from which the above b an extract, he adds. 
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It ia in a school of this kind Uiat young men will be best train^} a profound TrawiagiJ^wdat 
knowledge of JaHsprodence, or Ibe attaininents that'd»tingaish English Civil Semata.*, ? 
lawyers and judges, are nbt to be looked for, nor, however desirable, are they in- 
diapemabie ; but wbat is necessary is* tbat ttese* both young and. old, who We 
the decision of suits, whether for lo i,ooo rup^s;^ and who are veS^ with 
the powers of fine, iinprisonment, and oorpomi punk should have’served 

their ajiprentioieshtp; should be conversant with the manners and business of the 
country.; and that their opii^ns should he formed upon the practice and greater 
experience of their su|)erior$ in oflicev This plan js in Uie course of introduc¬ 
tion,*’&Cv, ^ 

12. And it has been going on ever since, yet I can hardly bring myself to 
believe that whan Lord Wiltlam introduced it he was fully aware that ny^ abolish¬ 
ing tbi^ ofitoe of,roister, and pk^^iug the assistants under revenue and police 
officers, he was debarring them fjmhi all opportunity of acquiring that knowledge 
whiebtis essential to their sustaining the dUaiaeter of a judge with honour and 
propriety. I must repeat the fact, that fdr the last four years, there have been 
no means afforded to bim .hy whi^ a young man in the civil service Can offidally 
learn anything of the forms of judicml procedure, or of the civil laws and regu¬ 
lations, until he lakes his seat on the bench to sit as a judge of appeal upon the 
decisions pf the native judges, who, from their greater Experience, would be more 
likely to be better acquainted with the question at issue than himself. 

1;^. 1 ask if this is a position in which th0.government ought to place its 
jndiciul officers. Is tite government not bound by every principle of justice to 
the people* and regard for tlie character of its institutions, to leave no stone un¬ 
turned to correct such a state of things as this, and to avei*t the reproach that must 
inevitably follow a persistence in it? 

14. Premising therefore that I have no wish to sec the office of register 
restored, which in fact became incompatible with the extensive powers witli which 
it was necessary to invest the native judges* the question I wish to have con¬ 
sidered is, ^ 

JJy what means can civil servants be best educated to fill the office of civil 
judge? And it is difficult to conceive a question of more vital im{Kir|ancc to the 
good government of the country and to the character of the British rule. 

1.5, Kbnve already shown how little this feature in ‘‘the best mode of 
employing the juriiof civil servants ” received attention from Lord William 
Bentinck ; it may be truly said not to have engaged it at all; and it may there¬ 
fore almost be considered a question still lo be decided, after mature deli¬ 

beration on tbe information then obtained, ¥r mich may be obtainable now. 

16. In pursuance of this view, 1 shall make no apology for referring to the 
reports of the conirnittee dated the 24th of May and 22d of June 1831, and I would 
particularly attract the attention of t he council to the following extracts from the 
latter, which entirely convey my own sentiments on (lie particular point under 
review, in language which 1 should not improve by attenquing to alter. 

tPara. 3d. “ In all countries considerable lime is occufiied learning the prin¬ 
ciples of any lilwiiil profession ,before an attempt is made at reducing iheiti'to 
practice, and this long aftcT the ordinary period of education has passed. We 
see no reason why ijbe offue of judge in this country, more arduous perhaps than 
in any other, shoafo alone be exempted from preliminary probation. The libera¬ 
lity of the pay granted during the probatory inferval cannot alter the nature of the 
case. We should have thought that the preparation of cases, the collating or 
abstracting of papers, the taking of evidence, and reporting on accounts, were 
appropriate occupations for a young civil servant, and that if these duties can really 
be better performed by w^riters and nriohurrcrs receiving one-tenth of their pay, 
the advantages of superior education cannot be very conspicuous; neither do we 
think that it by any means Ibllows that the superior cannot derive relief from the 
employment orhis sulferdinate without a transfer of responsibility.” 

Para. 5tb., “ We fully a^mit ihat the judge w ho has to pass a decision cannot be 
relieved from the i|pty of research and investigation ^ but it is by no means evident 
to us that be might not derive most important aid from tbe employment of a junior 
civil servant in^lbe conduct of ininisterial duties. It does not follow that because 
.this duty has btfn hitlieno pexfoimtj^ by tbe amlab, that U has been properly, 
impaitklly, and satisfactorily; perfoniied. Every thing is now done by ilUpaid 
ap|i Responsible individuals, sav0, only the actuiA decision or determination. 

: 360. ‘ " " 3 R " We 
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We need n6t my how mtich the value of such decisicKi Or detenninatio& rnosft 
depend on the ndelrty of the preliminary proceedtti« 9 . 

Par. 6tb. “ We ate of opinion that there is a great Tarietjr of duties m the 
Judicial Department in which the junior civil servants can "be employed, indepen¬ 
dently of thedccision of civifaod criminal case?. We conceive that thercare many 
ministerial dudes, to aid in the performancoof which their services would be nwst 
hrneficial. The pw^paration of a case for decision is of itself a duty which wootd 
affonl ample fKxnipalioii to any junior servant attached to a civil court. It is a 
duty which, though of especial itnportance, requires only attention, integrity, and 
a competent knowledge of tiie native ianguages for its efficient performance. It ie 
a duty, however, which is now of necessity left entirely to the aniiah, and by the 
abuse of which there cun be no doubt of their reaping a most abundant harvest, to 
the detriment of honest claimmits and the general fierverjsion of justice. 

Para. ylh. We see no objection to Uia junior servants being entrusted with the 
execution of decrees, or to iheir being employed in giving effiect generally to aU 
acts of the courts,” &c. 

17. It Hi quite incompreheohible to me how Lend ^filtrain (kutiiKk, with 
these opinions before him from men w*eM qualified to take just and pmcticul 
views of the nubject as Mr, PukeniKirn mid Mr. Macnaghten, could have allowed 
the judicial pait of the eriqiloyraent of tiifc junior servants to csjcape his noticje. 

18. I have a note by me *on the subject, which I think must have been recorded 
in the month of Fe^bniary iti theSudfierCourt; and as it contams the opinions 
which 1 still entertain on this iiTi[K>rtant que'^tion, I sliati beg permissioninivert 
a transcript from it in this place. It shows how* exactly wy ideas correspond with 
those of the gentlemen above mentioned. 

“ I would employ tlie junior servants as heretofore as assistants to the jhdge, 
magistrate, or collector, as circumstances might require, dividing them rnlo two 
classes of senior and junior assistants ; the former to be considered such after they 
sfiall liavo served three years from the li)ne they may have been declared ({ualihed 
for the public service. 

“ In the judicial branch the juniors to be employed in translating pa|)ers, revis¬ 
ing statements, and in the pcribru)anoe of sucli other duties of ministerial nature 
as the judge miglil prescribe, and also in the trial of petty offences as at [u-esent, 
with the exception lliat they should bo prohibited from inflicting corporal puiri.^h- 
inent under any circumstances. 

“ The senior assistants, in addition to the duties authorised to be performed liy 
the junior, to be employed in prep^ri^ civil cases for the decision of the judge, and 
when deemed properly qualified, id be vested in the trial of criminal cases with the 
special powers specified in llegulatiou III. 1821. He might also be deputed into 
the interior to make local inquiries, or, with the sanction of goverurnont, to take 
charge of any [loi tion of a district in case of the prevalence of crime or incfficiejicy 
of the police. 

TliO senior assistant of the zillali station, w hether in the Judicial or lieveuue 
Department, to have, eAxrffirio, the registry of deeds, and in cases of death, indis¬ 
position, or other casually, to take charge temporarily of the office of judge or 
imigislrate, in* collector, as the vacancy might be, reporting the circumstance to 
the commissioner or provincial court of tlic division. 

“I think the judges would derive essential service from their senior assistants 
in the preparation of suits, previously to their being brought forward for. finai.atjyu- 
dicution, in the following manner : 

“ When a suit is filed^'in ilie judge’s court, tiu; judge would refer it to tlieuaeU’ 
tant, with directions to superintend the issue of process for the attendmee of tfae 
defendant, to see that the answer, feplication^ and rejoinder were i^gularly filed, 
aikJ all other preliminary acts gone througli, ahd then to return it to the judge. 

“The prescribed pleadings thus completed^ the court, os required 4)y 
Clause 3, Section 10, Regulation XXVL 1814, would consider and nae^rd 
fKiintg to be established by the parties, and return the £ase to tbs 
duty it would be to ascertain that the exhibits were filed and the ewhleHee laken 
without unnecessary delay, in conformity to the judge’s order. The asaiatant 
would then return the case to the judge, ciTtifying its be^g prepared for 
hearing. 

“ I feel confidentmuch ume w*o«ld be gained by ibfc mode of ^oaedufe. At 
present miK^h of the judge's Attention is occupifd^n pa^og orders fo^terJocu]foiy 
' and 



iq[i«pteria| t<tU)e feat ^riis «f tbe issue. .Nor would 
this be the least of the advaotages,u^h>ich, wf^ld »etoU iitun twaioilu of employ- CiwU S*t«wrtik^ s 
.;ti^ tbe Jipj^or eervonts^; t^iey, wqutd no* <»oiy beeome by it intijqately uoipiaint^ ———r—»- 

withjiilbe A^s of, judieiei p> 00 ee<|i|ipi but, tb«^ epwl IfWR the priooiplea of 
evidence Upd obtain a ,i(po«iledge of me kw^ ati)4l.*rogolutions bc^e they weie 
<^ille4s^i^ii;t|to.s4oiipi£4or^^^^^^ Aj^ve eUi they would kam hs^ of regular 
^i<ft{dife^op,aQd..atieutioq.^ bu&mess, which uot one in ten will acquire if l)^t to 
uK^ jpy ut barrist(^ io. Mofussil courts.’* 

ipfj Since tbeubcwe note nas writtenf tbe practicability of employing ati assisV- 
ant in praparinf; a case for tbe trial off the. judge, has bad a practical Uiustoation 
in the yiety great assistancwwrhich the judges of tbe Suddcr have derived from 
that'COuraeM;piocedure under the manageinent of Mr. D. C. Smyth. 

20. The.; tuajurity ,of the Simla .committee are entirely mistaken in their asser* 
tibtVthat the podge has DO trouble with afease until it is brought tu an tssuO to 
require hia’Osdeia Or a judgment, when the papers must be read before him, and 
tbe parties heard.” (p, 30.) 

21. *l'here is not a mqre trouhldiiome and vexatious part of a judge’s duty tlian 
the having to call over the hie, and pass some petty order for causiiqr the aitend- 
aiMie of a party, or for accelerating the filing of a paper or the appearance of u 
witness. I speak within bounds when I say that one.^third of the judge’s time is 
occupied in looking after such and similar matti^s, which would he- equally well 
managed by tbe assistant, who would be all tm lime intorming himself of the 
forms of proqess and thtf regulations applicable to them. 

, 22. Not to trouble the Hoard with further remarks ut preseut, the substantive 

proposition tvhich 1 would wish to suggest is, that the Sudder Dewantiy Adawiul 
rnsjUfo called upon to furnish rules foi- the employment of covenanted o-ssistants 
in matters connected with the administration of civil justice. If rules can he 
framed such as tu afford satisfactory grounds for believing that tlieir introduction 
will he attended with benefit to the suitors, relief to the judge, uiui the means of 
instruction to the juniors, doubtless the Supreme Council will not hesitate to suggest 
their adoption by the focal government, with a recummendution that the employ¬ 
ment of assistant-s may be extended to the courts of civil justirx*, i|j|||d nut hi 
restricted, as at present, to the offices of magistrate and collector. 

23. It doc.s not appear to tnc necessary tu defer submitting the.se remarks until 
the receipt of tlie inlormation called for fronj the prcsiilencies of Fort bt. George . 
aud Bombay. 

(signed) II. Shahetpear. ■ 

Calcutta, 19 May 1836. * ■' 


(No. 476.) 

From //. Chamkr, Fsq. Chief Secretary to the Guveniment of Fort St. Jud. Cun*. 

George, to W. II. Macuafiftten, Esq. Secretary to the Government of India. ‘3 Aug, 1838. 

No. 11. 

Sir» 

Para, i, I am directed to acknowledge the receipt of your letter of the i8th Judicial Dcp. 
April last. No. 30, and to transmit hercwitli, for the inlbrintition of the Right 
honoofabie the Governor-general of India in Council, the accompanying copy ol 
a letter addressed to the Board of Superintendence for the Cloll<?ge, under date 
the 13111 May 1825, containing the roles cstaldibhed tti tins presidency for tbt 
efiiployitient of tbe Junior civil servants on quitting college, and to acquaint you 
lhat no disciisiitons on the subject have taken place during the last sik years. 

a. I am further directed to intorni you^ that tti conse quence of a necessity 
whiidi exiated, in the year 1826, of rend^ing as many of the jumor usmatatit coi*^ 
ketors 4ia pqmiil:^ available for the public service, a slight deviaiion from the 
rides now submitted was authorised^ *by which all aBsistunt collectors withbut 
pxceptioa who Imd served year and upwards in^tlie proviuces to that capacity 
were made etigiUe, at tlie pleasure of govemnient, for general emoloyioeiit, init it 
^ Wfaa at the l%ne dedared that this iatilude was only temporary and confined to tbe 
^igempy e*«»ted. ^ 

X fiave, &c. 

^ Fort St* ^or|^, 39 M»y 1836. (signed) ^ Jtl. Chamier, 

-n: ■' ” * *. ' f * ' iSceretary* 

'^66.’ ' ‘ T ' 
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(No. 181.) 

From D. Hill, Esq. Chief Secretary to the Government of Port 'St. CT^Vge, to 
tlie Board <rf Superintendence. for the Colley, f?;. ‘ >/ 

'f * ' ' . 

Gentlemen, 4 

In consequence of instructions from the Honourabte'^tijc Court pf Dln^crtors/ 
the following rules have been framed for the civil service of this j^resfdencyJ' 

,ist. Civil servants on quitting college sl^U be sent into the provinces, artd em¬ 
ployed for at least two years in the Revenue Department as assisttat cpllector^ 

2d. The time which a civil servant, while attached to the College,' may,’'^ith 
the sanction of government, have re.sided in the provinces under the supertn- 
tendence of a collector, for the prosecution of his stiulies, may, to “the extent of 
one year, be reckoned as part of the prescribed period of two years. 

3d. Should any peculiar case occur, in which the application of the foregoing 
rules would be attended with great and unquestionable injury either to the public 
or to the individual, such case will he specially provided for. 

4lh. As far as the state of llic service will admit of it, government wdll select 
such persons as shall have acquired a practical knowledge of revenue in the j>ro- 
vinces to be judges of the Sudder Adawlut, and of the provincial and zillah 
courts, chief secretary and secri|jary to government in the Judicial and Revenue 
Department, register to the Sudder Adawlut, and secretary to the Board of 
Revenue; and will select to fill vacancies in the Board of Revenue persons who 
have stirved as collectors in the provinces. 

I have, &c. w 

Fort St. George, 13 May 1825. D, Hilly Chief Seerellry. 

(A true copy.) 

(signed IL Chanuer, Chief Secretary. 


Mir?UTE by the Honourable /I. Rossy Esq,, dated 10th August i83t). 

Under the system of revenue administration introduced by Regulation I, of 
1820, the junior civil servants of this firesidency, when they first enter upon the 
public service, are appointed assistants to the commissioners of revenue?, by 
whom they are placed under collectors possessing the powers of magistrates; and 
und(?r these latter officers they get, or may got, a knowledge lioth of revenue 
business and of the aclministralion of criminal justice. But "as Mr. Shakespear 
truly observes, they have nothing to do in the administration of civil justice, and 
consequently they cannot acquire that practical knowledge of tlie business and 
proceedings of the civil courts which is requisite to qualify them for the office of 
a civil judge. 

In a note recorded by Mr. Shakespear in the Sudder Dew'anny Adawlut in 
1831, and to which he lias referred as containing the opinion he still entertains, 
he recommends that junior covenanted servants should'be appointed assistants to 
the judges of the zillah and city courts, suggesting that they might be employed in 
translating papers, revising statements, performing such ministerial duties m the 
courts as the judges might commit to them, making local inquiries in the interior, 
registering deeds, and J^epuring suits for the decision of the judges. 

I was also a judge ofthe Sudder Court in 1831, and objected to covenanted 
civil servants, however young, being employed to do w hat would afford them little 
or no useful instruction, and what can be better and mete economically done by 
uncovenanted officers. 1 then thouglit, and still tliink, that the knowledge nquired 
for the discharge of the functions of a judge would not be attained .by giving any 
length of time to such employment^ as tlie five first of those above specified; and 
in regard to the last, viz. the preparation of a suit for decision, I would now 
observe that it is an employment for which a junior assistant is not fit, and which, 
if be were fit, it would not be right to commit to him. It involves the tracing out 
and the examination of all the evidence which a suit affords; it is, ill the 
trial of a suit; and to ensure right decision, it is' necessary that it should l>e con¬ 
ducted by the judge himself who is, to decide. It is a^very greit objection to our 
present system ol civil judicature, that it allots the juUgc^to employ others to 
* , perform 
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perforin this iro|wrtaht duty for them; and a rule or order which required them 
to entrust its [lerlbrmaiice to inexperienced young men just arrived itt India, would 
aggravate tina ohjcctioo. — 

Mr. Shakespear propose that the “ Sudder Dewanny Adawlut may be called 
updo to furnish rules for the employment of covenduted Assistants in matters con¬ 
nected with the administration of civil justice.” I would rather propose to send 
Mr. Sliakespear's Minute, with all the reports and opinions which have beeu sub> 
niitted to government ou the subject of it, to the Law Commissionens, to be coo- ‘ 

sidered by them when the coostitution of tlie courts for administering civil justice 
shall come under their revision. It is not iikely that rules framed by the Sadder 
Adawlut tor giving employment to covenanted assistants in those courts, as they 
are now constituted, would be adapted to their constitution and forms of procedure, 
as established after they have undergone revision. 

(signed) A. Jtoss. 


(No. 94.) 

From IF. H.^MacnaghteM, Esq. Secretary to the Government of India, to Jud. Coiw. 

C. Macstceen, Esq. Secretary to the Lieutenant-governor of tlie North West 3 * 

Provinces, Agra. 

Sifj 

1 AM directed by the Right honourable the (Ifivernor-genqrul of India in Coun- .tuiiicml Dcp. 

cil to acknowledge the receipt of your letter, No. dufed the 301I1 ull., sub¬ 

mitting abstracts of proceedings for the month of July lust. 

2. In reply, ^ am de.sired to request that hi'< Lordsliip in Council may he fur¬ 
nished with a copy dfa letter and its enclosures from the offieiuting register of the 
Sudder Dewanny Adawlut, No. 3, of the nlislract of civil proceedings for the month j 
of July last. 

3. With reference to the entry No. 14, of the same nlislract, I aip desired to 
request the attention of the Uonournhlo the I^ieiitenant-governor td the remarU 
contained in my letter, dated the ;jd instiint, suggesting doubts ns to the legality 
of di.spensing with the services of the Hindoo law oflicers. 

I have, Ac. 

(signed) IF. JI. Macnaghtcii^ 

Fort William, 31 Oct. 1836. Secretary to the Government of India. 


(No. 3873-) 

From C. Mamtem, Esq. Secretary to the IJeutenant-governor, North West Pro- .iiul. Con*, 
vinces, to fV. H- Mucnaghtni, Esq. Secretary to the Government of India, 13 Aucum 1838 
Judicial Department, Fort William. 

Sir, 

I AM directed by the Honourable the Lieutenant-governor to acknowledge the Jailicid Dt-js 
receipt of your letter, No. 92, of the 3Jst nitiino, and to transmit to you, as 
requestcil, copies of the letter from the oificiating register of the Sudder Dewanny 
Adawlut, dated loth June last, and of its enclosure, entered ns No. 3, of the 
abstract of the civil proceedings of July last. 

2. With reference to the subject noticed in the 3d paragraph of your letter, 1 
am desired to refer you to my letter,. No. 3I72, of the i.'jth in&tant, in reply to 
ybura of the 3d October. 

, I Jihvc, Ac. 

(signed) C. MttcsTvecH, 

. <• • Secretary to the iJenlenant-governdf, 

Agi-a, 17 Nov. 1836. Norl!h'VV'est Provinces. 
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No.o. 

Trftfrtlritf 

Civil 

Jud« Cons. 

13 August 1838. 
No. 7. 

£nclusurt. 

SmklerD. Adawlot, 
N, W. Prov. 
Pf'Oftent: M. iJ. 

Turnbull,W. Ewer, 
A. J. Colvin, find 
W.Iamben, Eiqriu 
judges. 


(No. $87.) : , , 

Ffwn H. B. jfdringtm, Bsq. Offidatiog Register Suddiir 'Dvirenny 

North West Provinces, to C, Macrumn, Secretary to tito Honaurah|if,tibe 

Lieutenant-governor, NorUi'West Provinces. . 

Sir. 

I.'t eontbtratioh of the ennrt’s atiitiwi ctvH reports for the pestI a# 
directed to ret^uest yoti ivlll submit, for the consideration of the Honourabie the 
Lledt^maW-ffovernor, the acidotnpanying copy of a Minute recorded by Mr. Ewer, 
One of the jndges of the court, on the subject of the abolition of the office of 
register. 

The eburt concur /^nerslly in the sentitoents expressed in Mr. Ewer's Minute: 
they apprehend that little duut>t can be entertahied that tbe nbolitipn pf the<affice 
in questiOtn, by doing away with the only school in which the junior servants of 
the Company bad an opportunity of making themselves acquainted w'jlh the judi¬ 
cial regulations, and of acquiring an insight into the practical duties and powers of 
the civil courts before they were ctdled upon to exercise the. more extensive and 
responsible functions of a zillali or city judge, possessing under tbp system now in 
force original and appellate juristiiction equal in extent to that ^tch was vested 
in the laic courts of appeal, must tend materially to impair the efficiency of the 
judicial establ^i^hineut, which, as remarked by Mr. Ewer, on the occurrence of 
vacancies in that department, they must necessarily be filled up by men who have 
had little or no judicial experience, and who may then be called upon for the 
first time to preside in a court, whose decisions in a large proportion of the cases 
that come befoi'e it"We finid^^and not open to appeal or revision by this court, or 
any other tribunal. 

I have, &c. ♦ 

(signed) 11 . B.- Harington, 

Allahabad, i July 1Officiating Register. 


Mr. Eveys Minute, dttte<l the 10th June 1836. 

1 WOULD strongly recommend the re-establishment of the office of register, or 
something of the same description. At present I know not whence tire supply of 
experienced judicial officers of tiie higher rank is to come from, while at the same 
time the administration of justice is hourly acquiring more importance,'both in the 
ejes of the government and of the public. 

Dining the last year wc have seen several instances of judges appearing in that 
character lor the first lime, without the slightest notion of the duties they were 
ealled on to perform in their own court, and altogether unable to control the 
proceedings of their inferiors. On one occasion, indeed, the iSudder haye had 
the disagreeable duty of reporting an acting judge unfit for the office. 

At present a judge cumiot be absent on leave without a stop being put to the 
trial ot civil suits -in his court. At Mirzapoor the judge was absent for three 
nibnths, and the court shut merely because there was nobody to officiate for him. 
'1 he same has occurred at Mynpoory and at other stations for various periods; 
and a calculation might easily be made, showing the number of additional suits 
wliich would have been disposed of Jiad there been a register to take charge, 
instead of an assistant or [irincipal sudder ameen to conduct the current duties. 

A strict control over the proceedings of the inferior courts is.mure called for 
since the passing of Act XI. 1836, but where we are to find men capable of exer¬ 
cising it, is another matter. The only remedy ia providing education foi*"foture 
judges as we do for collcotors, and the sooner if is applied the better. 

(signed) IT. Ewer, Judge. 

(True copy.) 

(rigned) .. H. B. Harington, Offictatit^ .Regtaters 
• (True copies.) ' , 

(signed) C* Maesween, . 'a' 

Sfcvctary to the Lieutenant-governor of the North West I’rovjnces. 
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Minute by the Honourable H. Ske^ee»pear,^Eat^., dieted 13 1836^ 


iwLCmh 
13 Aujnu t 1A3S. 


? Tbb emtiiMQti expree^ by the Allahabiid addder j^ge* on this irerj'^bn- 
pnrtaat subject are so imieb in ac( 30 fd«»ce with the <^lBioni wbkb I ’ sttbim'ted Lie„t.^var«or, 
to tbe lioani in a Min^ dated the t^tb of May last, that I beg to svggebt the N. W. J^incet, 
coosideratieN of ckein ill cpotaesiou a ith that Minute. . 


{signed) .iST. 


Waatortiaji^ 
for ^jadhbtl ^ 


Minute by the Honourable If. Shakespear^ Esq., dated 19 Octob^ t^i 3 ^ 7 * 


Jud. Com. 

13 August 1838. 


In my Minute, dated the i of May 1836, I wa.s not so fortunate as to Employnwm of ja* 
impress the Governor-general and my colleagues with my own view of the vasjf nior t ivil servauu 
importance to the best interests of die country of some systcroutic plan being !“ *'’V**'*^*** 
adopted for training up the junior inenibfr.s of the Service for einplbymeut ip Ihf 
administration of civil justice. 

It is a subject, however, nhijfh I feel bound liy every consideration of pupljc 
duly to press on the attention of the governinenl, and 1 think this a fit opppr^ * 
tunity for lioing so, at a moment when we are about to be deprived for a length 
limeof personal conununication with the Govcrnor-geneiul. 

His Lordship will have many opportunities during his touli of satisfying himac^ 
of the present slate ot the judicial estabtishmcni, and 1 nut much mistaken indeed 
if bis Lordship does not find, that as the present incumbents arc disposed of, there 
are few among lilieir juniors who are competent to sit in judgment on the proceed¬ 
ings and decisions ot the c-xperienced native functionaries, who.se acts they#re 
expected to control : or at all events, that the number so qualified are rapidly 
diminisliing under the present sy.stem. 

(signed) //. iikakeipear. 


From W. H. Mama^hien, Esq. Secretary to the Government of India, witli die J"**. Com. 
Ciovemor-general, to R. D. Mangks, Lsq. Oliiciating Secretary lo the Govern- ‘3 Augurt 1838. 
ment of India. No. 10. 

Sir, 

I AM directed to transmit to you. for .“iihmi.ssion to the Ilonoutpble tbe Prenident Judicial Dcp. 
in Council, the accomjianying copy of a Minute recorded by the Kiglit honourable 
the Governor-general of India, containing the impivssioris entertained by his Lord- 
ship on the question of the judicial education off ivil servonts. 

•2. Tlie fiapers which gave ri^ to this Minute, and specified below, are enclosed 
herewith in original. 

I have, &c. , 

Head Quarters, Camp Delhi, (.signed; /#'. //. Macnagkten, 

19 February 1838. Secretary to the Government of India, 

witli the (voverDor-general. 

Letter from the Secretary to tlie Govermoeot of Bengal, dated 3 May 1836. 

Letter from the Chief Secretary to tlie Government of Fort St, George, dated 
30 May 1836. 

Miugtc by the Honoun'ble H. Shakbspear, Esq., dated 19 May 183b. 

Mioute of the Hottoorabie A. Ross, Esq. of 10 August 1836. . 

Letter from th? Secretary to the Ueutenant-goveilior, North West IVoviacaa, 
dated 17 November 1836, with Enclosure. 

. Hole tbe Bonourajile H. Shakespear, Esq., dated 13 December 1836. 

300. 
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SP^IAL aEPORTS OF TU^i 


MiKtJTF. by the ilighi honourable fctic GoTeroor^geneiab dated i7:FebrtM^ 

The important subject of the best mean^ of providing fiirjoor civil seryutaa 
suitable education for the office of civil judge, bas at dinerent period^ been dtar 
cus«ed, with much variety of opinion, and it was specially brought to ibl^ notice of 
the Council by Mr. Shakespeer, in a Minute of tbg igtb May 1836 (on yhicb 
servations were offered by Mr. Koss, in a Minute ot August lo, 183Q, ai^ in a 
subsecjueot note of 'l>eccmber 13, 1836, referring to a Miuute by Mr. Ewer^ Judge 
of tile Sudder Court in the Western Provinces^ of JunC/io, and a letter addressed 
to the local government by that court ooHeciively on July ist of the same year. 1 
have continued to give jjay attention to the opinions recorded in these pimcrs as tte 
opportunities of observation and experience have occurred to me, wd 1 now pro¬ 
ceed to state briefly the impressions which I entertain on the queiuon. 

Mr. Shakespear refers with genei*al approbigion to the letter of the Western 
Sadder Court, who are inclined strongly to the re-establishment of the office of 
register, or the adoption of some arrangement of a similar character., and who 
would tliink it^ necessary to give our officers a training to make them judges, as 
we do to make them collectors/’ 1 observe, however, that in his Minute of May 
19,1836, Mr. Shakespear states, that he tos no wish to see the office of register 
restored, “ as it in fact became incompatible with] the extensive powers with which 
it was necessary to inveiU the native judges.” Mr. Shakespear at the same time 
feels strorifrly that the present system affords no opportunity to our officers of ac¬ 
quiring information in respect to civil justice, to the forms of pleading, the rules of 
appeal, the constitution and powers of the inferior courts, and still less as to the 
general principles of Hindoo and Mahomodun law, and the civil Regulations, He, 
refers to opinions recorded by Mr. Pakenham and Mr. Macnaghteu in 1831, and 
strongly supports them, as to the propriety of employing our junior officers to 
some extent in different ministerial duties, in the courts of the judges, of which the 
most important is tlie preparation of cases for decision, in the mode in which so 
much excellent assistance was rendered to the Sudder Court by Mr. D. C, Smyth. 
He proposes to call upon the Sudder Courts for a scheme of rules for the employ¬ 
ment in this manner of the junior assistants. Mr. Ross, on the other band, con¬ 
siders that the preparation of cases for decision, ** which involves ihe tracing of evi- 
clence,’’ is the most iinporlani part of a trial, which ought if possible to be always 
performed by the judge himself; that it is a great defect in our existing practice 
iliat such prepanition is so greatly made over to subordinate ministerial officers, 
but that this defect would be in 110 measure remedied by entrusting the duty to 
inexperienced junior civil servants. He would refer the wdiole subject for tiie 
consideration of the Law Commission. 

I would first advert to the opinion of the We.stcrn Sudder Court, which is 
shareil doubtlessly ofiiers, that it is of advantage to bring up our judges in some¬ 
thing of itn exclusive and Kcparatc course ot training. 

I should, for myself, accede only with much qualification to the conclusion, 
that for the provisian of well-qualified judicial officers to tbe Indian service a 
distinct course of education, or a distinct class of men, is either expedient or 
necessary. 1 have always been inclined to doubt whether for any profession ot 
for any career the early training t;f young men in one particular course^ and 
apart from othere, is conducive to good ; tor it forms them into a caste; it limits 
within that caste general knowledge and general experience; it gives to each 
individual, however inferior in natural qualification, a claiixi.4o advancement 
within the course for which he lias been instructed; and to this degree it Umits 
the powers of those by whom selection for advancement is to be made. 1 know 
how fairly open the question is to argument upon both sides, but for one, I would 
rather for the liaval, military, or Indian service select candidates who had acquired 
the standard of qualification from general ^education^ than accept in anccession 
all who might be presented to me on the ground that tb^y had b^t educated in 
the naval or militai^ colleges, or at Hailcybury ; but if tins view.yhe at.all tenable 
in first selections, it may, ns it seems to me to be, urged with n^ucl^greater force^ 
as applicable to a subdivision and close classification within the services in Indio* 

1 must strongly doubt whetlier a judge in India ^an be prtjfipunced 
lor the duties imposed upon him who has not had conaidc^ablp experiences in 
revenue matters and in the general business of tbe country,,, and iviie has not bien 
in that contact with (he people, and in tbat familiorily with their prejudices, Iheii! 
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. babits, their attachmeiits, tiieir merits and their faults, which a conuexiou with 
tfae£r mehied ioi^^ an lulimaie knowledge of iheir landed temuea, and the Civuacrvwiu.' ■ 
frequent their differences, npwrt Irom the reserve and formality of a court . 

of Justice, seem htil to jpromise* As it seems to the most accurate knowledge 
of regulations and of mrms and pretedents, and even the long apprenttceahtp of 
a court, would but impcifeetly supply the want of this^expcriecice; on the otiier 
hand, it would appear to me tnat a high revenue officer cannot be pronounced to 
be fit for his duties who is not also well conversant with much of that knowledge 
which would seem to l)e essential to the judicial character; and I should not think 
with great respect of the seal and of iho abilities of any one who had suc|;essiveiy 
filled appointments in the magistracy and Hie collectorship, and who had not at 
the same time become much imbued with technical and with legal learning. 

This acqtrih^ment, grafted upon an habitual control of establishments and an 
insight into the w^a^s of men« would perhaps give a ve^ satisfactory degree of 
qualification for a judge in this country ; and though different men will in very 
different degrees so qualify themselves, and though their dispositions wilt, uith 
much variety, more or less incline them to that class of their mixed duties which 
may, bear a judicial or a revenue character, I have no fear but that while the 
feeling of the government on the propriety of seeking a knowledge of all classes 
of duties is thoroughly undprstood, and an active superintendence exerciBed over 
the exertions of the service, officers will be found well able to fill either department. 

It is to be remenibered on this subject, that much iufurmation upon judicial 
principles and procedure is necessarily acquired iu the mere ordinary porfunnance 
of the duties of a magistrate and collector* Our magisUates are, in luct^ criminal 
judges, with considerable powers, and a collector has very frequently to conduct 
invesiigations in their nature w holly judicial. In cither class of situuUotis an officer 
must become familiar with rules of process and principles of evidence. 

A collector has to conduct in the courts of justice nunicM'ous suits on behalf of 
government, which must afford him instruction in their pleadings and practice. 

A collector mixing with the people from his youth must also have an intimatlf 
knowledge of agricultural rights and tenures, with which so much of the litigation 
in our Indian courts is connected ; and ho cannot avoid forming at least a general 
acquaintance with both the Hindoo and Mahommedan laws of inheritance. It is 
fortunate, also, tjiat an Indian judge is not required to master a voluminous and 
complicated body of sUilutes and precedents, and that the duty of judicial ud- 
ininistralion generally is\ere very simple; so that, without even the more 
extensive study which may fairly be expected from a number of iutcUigent and 
zealous servants, an Indian magistrate or collector would ascend the bench with 
much of very valuable preparation, and with comparatively little of difficulty to 
encounter. 

While 1 am, upon these grounds, disposed to think that the existing practice is , 
not open to all the strong objections which Mr. Shakespear feeks to it, 1 am yet not 
insensible to ,the advantage of mixing, if it could be efibcU.*d, some early and 
more direct practical acquaintance with the administration of civil justice witli the 
other experience which is acquired by the junior civil servants. 1 am favourable 
to thb employm^t of any leisure M'htch can be spared from more pressing 
avocations, to the object of acting under the judges in the preparation of cases, 
in the mode which Mr. Shakespear ha.s suggested ; and 1 should readily coueui 
in a requisition on the sudder courts to prepare rules under wliich such idfinis- 
terifti co-operation could best be afibrded. 1 fear tbat few of the jutiior officers 
will be found at present to possess leisure for the pur[>ose; and l^wouid not 
withdraw them, by any compulsory directions on the subject, from tliose duties of 
revenue inquiry and^^tlement w^hich are of paramount importance as bcii^ calcu¬ 
lated to difiue the rijftts and possessteps of the community with a certainty and 
clearness hitherto unkao^n, and to give invaluable facilities to all administration. 

But I doubt not that there will be fouhd officers who, from their desire to acx^oin- 
phsh themselves i» all that may tend to Uieir greater efficiency as public setVauts, 
and hi pursiUntce of mti expressed wish of the government, would malie additional 
exeitioifs hs. orderenable thei^ to devote some {portion of their time to this nevr 
descriptioo of doty. 1 should not object, thcl^fore, to an iastruction to the judges 
officers, of qpg betow of jenot piagistrates and deputy collec* 

one ckss |o seex and the other to render assistance in this 
sW. 3 S • form. 



4^6 SPECIAL REPORTS OF THi^ 

J raining^of Jiinior form, SO as not to Occasion detrimcnfto the prbper fanetions pf way. The same 
Civil Servant*. opportunity might be taken of making more generally known tl^ valtie attoehed 
by the govcrrvment to a systematic study, altb^u^ aol the imiiBaediatc 

coor*?t* of duty, of the laws apd regulations which most.b^ rHeirred to in |be 
decision of civil controversies. ^ ' 

Tliat the actual amount assistance thus afforded to the civil judgea wottid^ 
according to its degree, be useful to tlij^rn, I do not doubt. The appoiotmeat of 
uncovenanted officers of a superior class to render exactly the same description 
of assistance, is an arrangement wliich has been strongly recommended to me by 
intelligenl officers of the Judicial Depmjiraeat. The duty would appear to me to 
be rather u faithful and intelligent superintendence of the coUecrion and record cf 
evidence adduced by parties or their agents, than the searching out of evidence 
by the assistant so employed, for which Mr. Ross would consider him not 
qualified. 

It will be quite proper, 1 would however add, whatever be the immediate 
determination of the government, that the subject, as connected with the perma¬ 
nent scheme of our Indian Judicial establishments, should be referred for the 
deliberation of the Law Commissioners. * 

# (signed) Auckland. 

(A true copy.) 

(signed) IV. H. Macnaghteny 
Secretary to the Government of India, 
with the Governor-general. * ^ 


Cons. - MiNiTTK by the Honourable IV. W. Birdy Esq., dated 27th July 1838. 

Aul'. 

No^w. The opinions expressed by the late Mr. Shakespear, and by the judges of the 

Sudder C'ourt in the VV'^estern Provinces, on the necessity of providing some means 
for the judicial education of the junior civil servants, are by no means confined to 
those gentlemen, 'fliere are many others who still continue to think, that since 
the ahulition of the office of register to the zillah and citjr courts, no school exists 
in which n. practical knowledge can be acquired by the younger servants 01 judi¬ 
cial duties, and that some exclusive and professional training is necessary before 
they can be properly qualified to preside in a court of justice. 

I do not concur in these opinions. It is true that in the office of register, to 
which it not unfrequently hap[>eno(l that junior civil servants, just out of college, 
were appointed, without any experience whatever, and almost without the power 
either of understanding or making themselves understood, some knowledge of 
forms and of proceedii^s was gradually acquired ; but it was attended with great 
inconvenience, arising from the youth, ignorance, and inexperience of the junior 
servants employed, and the undue influence of the native officers of the court, on 
whom they had to depend, in the discharge of their judicial function^, for guilfiince 
and instruction. By ditit of deciding they become at last conversant with deci¬ 
sion^; but knowledge so acquired is at the expense of the parties concerned, tod 
to disseminate it by such a process is (to quote an observation of Mr. Courtney 
Smith), “ as if surgeons were to be instructed in their art by dissecting living 
men/ 

It was, therefore, 1 think, w ise to abolish tlie office of register, and to postpone 
calling upon the junior servants of government to pre^e in courts of civil 
justicij until they became, from niaturer age and experience, better qualified for 
the purpose. A knowledge of judicial forms and propeedings is not the only 
requisites for a judge; he should possess likewise an intimate acquaintance with 
the habits, manners, feelings, and prejudices of the people; an acijuaintance which 
is not to be picked up within the walls of a kutcherry, wh?tj| fi judicial officer is 
compelled to sit fmfu morning till night, surrounded by w’hoae interest 

it is to blind botli him and the people as to the real character of ^ach other, tod 
keep them as far apart as possible. ‘^ ^ ^ 

In fcict, it is pnly in the Revenue Department that any real intercoursie Witli^the 

. . -jS: p«op*« 
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pcopl^,can be carried on, and it is on that account llmt at the Madras presidency, IWag® ofA»n»e» 
«3 appears front the letKET of the‘Chief Secretary to ti»e Go«arJil»e»t of Fort Sb C wt aawiBtt. 
Gepi^; dated 30th of May 1836, the junior civil servants are required, on 
leaviiig^Ue|^'^‘enter the fievcuite'Depaitmcnt^ as assistant coUecton* under a 
promise that, as ^'' as the state of the service sgli admit of it, the gpimnnent 
will select such as sball have acquired a practical knowledge id' revenue in the 
provinces to hie judges of the ziliali and provincial courts and of the Sudder 

Adavhat. '' 

> 

“ lliis arrapgetnent/' says Sir Thomas Munro, wiis adopted noi. inere|j to 
teach them revemic business, hot because it enables iliem to sec ilic natives in 
their besl form, as mdustrious and intelli|^ut husbandmen and tnanulHCturcrs; to 
biecoii\e acquainted Milli their habits, manners, and wants; to U^e their prtju- 
,dices against them; to beconsc aittached to, and feci a desire to befriend and pro* 
tect them ; and because this knowledgje and feeling will adhtjrc to such servants 
for ever, and be mosi useful to thciii ami to the nativCvS during the rest of their 
iivesf* 

T1k‘ truth of these rernurks no one, I coiKjiude, will venture to deny. Moreover, 
it is quite a mistake to sup|K)se that a knowledge even of judicial proceedings ond 
forms is not to be obtaimsd in the oflices of magistrate atui collector. As justly 
observed in the Minute of the Right honourable the (iovernor-genend, dated the 
17th of I tbiuhry last, “ Our magistrates are, in fact, criminal judges with eonsi- 
del able powers, ami a collector has very frequently to conduct investigations in 
their nature wholly judicial; in either mss of situations an officer inuAt become 
familar with rules of process and principles t»f evidence/* Hence it ajmcttrs, that 
while the necessary qualifications fora civil judge cannot be satisfactorily acquired 
^ w ithout going through tJie oflice of collector, the oflicjfts of collector and magis¬ 
trate afford an excellent pre|>aratlon for discharging the functions of civil judge. 

If in the naval and military services of England it would, as stated by hia Lord¬ 
ship, he preferable to select candidates who had acquired the standard of quali¬ 
fication from general education, rather than accept in siicccssiori ail who bad been 
educated in the naval and military colleges, such a principle of selection is still 
more applicable to liic Indian service. 7 he atternpt to euritine*^incn to a particular 
line, and train them in the modti suggested, was once tried and found impracti¬ 
cable. AVhene\cj there is a call for particular qualifications, the iiubviduol who 
possesses ihciii must he selected, let Inm belong to wlnit line he may. So long as 
the civil service continues an exclusive one, there is no other alternative; and it is 
a rcnuirkahle fact in illustration of this necessity, that iriiice the introduction of the 
revenue system of 1829, the majority of the mernbcfrs appointed to the sudde*r 
Boards have been judicial n)un. 

The more general, tlicrefore, ti)o knowledge and experience in dift’erent depart¬ 
ments which a man acquires in his progrcs.s through ihc service, the greater will 
be his facilitic.^ for executing the duties winch he rnny be required to perform, und 
the more vuluahle will he Ins seivices to government. It is ol course dcsirabk- 
to afford the junior civil ser;vHiits every facility for qualifying tlirmsdves in tlic 
Judicial as well as in the Revenue Ihqmrtniciil; and foi this purpose tlic plan 
proposed by Mr. Cameron (or the judicial education of native candidates for the 
office of moonsiff might perhaps be adopted. On being apfioiuted assistants to 
the commissioners of revenue, to be employed at the discretion of those officers 
in any of the districts composfmg their respective divisions, they may, when not 
engaged in revenue or other dutici^ ol a pressing nature, attend as aM-sessors at the 
cutcherry of the civil judge, in order to acfjoire not only a knowledge of forms and 
proceedings, but likewise a laniiliarity with the disposal of judicial questions, which 
on being eventually required to preside in a court of justice, ^.cannot fail to be ol 
the greatest advanftige. 

(signed) iff./F. Bird. 
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TpiJivi 

Port William, JuDjciALp^ARTmain:, ^ i^ih i$3& 


Read the Minutes and ibrr€^>ondeaqe noted on the 
pe-establishing the office of remstcr, and of otbqr propoawiw^J^ $eci»infig. at|. 
adequate knowledge of law and j^roccdurc in jqnbr. civil servai|is ia1thia:.^^ 
blishment \ , 

Resolved, that with reference to tlie Minute of ^ R^gl]|^ honoorable the. 
(iovernor-gcneral, dated the 19th Febraaiy 1^38, the foUowingjielter be written 
10 the secretary witli his Lordship, and that the question )be referred to the Law ^ 
ConiTnission. ^ 

Ordered, that a copy of the foregoing Resolution, with the papers cotwsictedi 
with it, be transferred to the Legislative Pep^rtuient, for the purpose of bebg 
communicated to the Indian Law Commission. * 


lufi. Cons. ‘ (No. 168.) ^ 

*3 August 1838. From 7 \ 11 . MaddocJc^ Esq. Officiating Secretary to the Government of India^ to 
No. 14. fj Macnaghten, Esq. Secretary to the Government of India,, with the 

(Jovernor-gcneral. v . ^ ^ 

Sir, 

.imjitiaiDepi. I directed by the Honourable the President in Council to communicate to 
you, for the information of the Right honourable the Governor-general, tliat the 
subject of his Lordship’s Minute, qated the 19th February 1838, on the question 
of the judicial education of civil" servants, which was forwarded by you tp Mr. 
Mangles in your letter of the sarnei date, has met with that attention from the 
Honourable the President in Council which the high importance of the question 
therein di.scussed is calculated to excite. 

2. On the first point to be disposed of, viz. the expediency of re-establishing 
the office of register, the President in Council is of opinion that no sufficient 
reasons hi support of that measure were adduced in the Minute of Mr. Ewer, one of 
the judges of the l^uddcr Court in the Western Provinces, of date June loth, j 836, 
while sufficient objections against it are admitted in Mr. Shakespear s Minute of 
the 19th of May in the same year; and the present organization of the civil ser¬ 
vice, taken in connexion with the extensive powers now exercised by native judges, 
seems to jirecludc the practicability of restoring the office of register, were it even 
desirable to do so. 

j. The question therefore to be decided is, by what iiieaus, since the office of 
register, in which young men were early in their career introduced into judicial 
jiractice, and had opportunities of becoming acquainted with tlie forms and proce- 
dnre of courts of law, is not to be re-established, provision may he made for 
training up a portion at least of the juniors of the service in suqli a manner that,, 
aliliongh their career is commenced in the discharge of duties pertaining to the 
Revenue Department, they may not be without opportunities of attaining consi¬ 
derable proficiency in faiowledge of the law.s and the forms and practice of the 
court^' For, in the opinion of tlio President in Council, whatever argum^nta may 
lie adduced in favour of a system under which a certain ijumber of the.gentlcmeiA 
ol’ the civil service should be set apart for thfc judicial branch of it, find should be 
confined exclusively to that branch, he concurs eiit&^ly in the sentiments expressed 


* Copy of Note by the Jate Honourable H. Shakespear, Esq., dated iBtli April 1836. ' 

1 'o Secietaries to GoVernmAfits of Bengal, FiMPtJSt. George,Bombay,'dated iBdv April 1836* 
From SecretaO'to Government of Bcogal, dated 3d aAy 1836. f ‘ , ' " 

I'rom Chief Secretary to die Government of Fort George,dil^d aotjti May tS3drWitb 

I’rom Secretary to the Lieutenant-governor, North West Provinces, /^ted iTtl^oyeipjl^r 

MinuuS by tile inte Honourable 1 :L Shakespear, £sq., dated I0tb May 1836. 

Minute bv the Honourable A Ross, Esq., dated tot^ Aiq^ost . ^ 

Minute by the lute Honourable H. Shakespear, Esq,, dated i3tli Dec,el t 

Minute by the late Honourable H. Shoke^eaf, Esq., dated iQtli Oietobirf \ 

better from Secretary to the Government of ladpi with the tiovr—- Tdeled l^ehHiaify 

1831^. with Enclosure. /> i*'' . -'A ’r./.* 

iNlinute by the Honourable W. \V. Bivd, E^., ^dat^^ d7ti^idy I 
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^hy the Goveriior-geiieridl, tbal such exclusiveness woolil» itvlndii» teadi t9 a greater 
evil than aii^ aiivauteit^ vrkicb it is Rlidy to proddcet becatwe tne officer confined Sematt. 
to his court and la its forms and proceedings from the begianing of hif ^^camirt can 
never tiafh the dppiMrt^ winch the revenue officer enjoys^ of personal 
course with at] cb^ of the people, nor those in^pocmenta to bterest 
their affairs^ fipom'which the revenue officiw acquires a considerable knowl^l^^^df 
their characters for good as well as for evil; and while the most serious pbstac^^ 
opposed to the success of dSr efforts for fhe good eovernm^t of India consists in 
ignorance, on the part of European functionaneSi of the language, habits of thought^ 
feeKngs, and prejudices of the people entrusted to their rule, any scheme of con* 
iining a civil officer throughout his career to the courts of justice, whore he lycs. 
apart from the people, can tend only to perpetuate, with respect to one class of 
functionaries, an evil more or less unavoidable, and inherent in the ctreumatapeas 
in which we are placed, anc^ in the opinion of his Honor in Council, is least of 
all calculated to convert the individual so situated into a wise, and intelligent, and 
beneticent judge. 

4« Besides, when it is considered how very large a portion of our subjects ^ 
belong to the agricultural class, or is connected by dealings with the peO(de who 
cultivate the son and pay the government revenue, and how much ot tlie entire 
capital of the country, which must be the suincet of litigation in the civil courtSi 
is employed directly and indirectly in agriculture, or in advances of seed, grain, 
tuccavee, and for paying the government revenue, nod that the revenue officer of 
all others has the best opportunities of becoming intimately acquainted with the 
nature of these and all other transactions of the various parties concerned in the 
multifarious operations of agriculture and revenue receipts and disbursements, it 
would seem that a familiarity with the revenue system is indis|)en8able to 6t a man 
for the efficient discharge of the greater portion of his duties as a judge. Nor is it 
to be overlooked that the revenue officer, even in the discharge of^ltis proper 
duties, cannot fail to become apt in the adjudication of disputes of precisely the 
same nature us tliosc w*hich come by a different process under the cognizance of 
the courts. He has to investigate and to deckle upon questions of partition of 
disputed boundaries, of contracts, and of accounts; he has to take and weigh 
evidence, to decide upon the validity of documents, and to interpret as well as to 
obey a considerable portion of the Hcgulations of the Bcngab Code. With the 
opportunities wind) such duties afford him of exercising and improving his talents, 
ami acquiring, with much cx|)erience, habits of regularity and application to busi¬ 
ness, and a fitting confidence in bis own judgment, it would be imrd to imagine 
that when lengtli of service and the exigencies of the State caU him from his duties 
in the Revenue Department to the discharge of functions purely judicial, he should 
be found altogether wanting in sufficient qualifications to uudertake them. He 
may be ignorant of the forms of procedure of the court in which he is appointed 
to preside, and he may be too little acquainted with those llegulalious which 
apply exclusively to the administration of law; but these desiderata are not attain¬ 
ments so difficult to he acquired that a man trained in haliits of regularity and 
application would permit himself to labour long under a deficiency in such kinds 
of knowledge. 

5. Under a system also which admits of the employment of civil officers succes¬ 
sively in diflercut deparlincnts, the government, with the knowledge which it 
possesses of the characters and qualifications of the members ol' the civil service, is 
enabled to select for the highest employments in each branch of the administration 
those individuals, out of the whole body oi the service, who appear best adapted 
for the performance of the duties which they are appointed to discharge, an advan¬ 
tage which would be in a great measure lost by any separation of the members of 
the service into distinct classes. 

fi. Entertaining these sentiments, the Honourable the President in Council 
entirely concurs in opinion ivith the Governor-general, as expressed in "his Ixird- 
ship^s Minute, that in India the exclusive employment of any portion of the civil 
service in judicialgproceedihgs would be calculated to limit their opportunities of 
acquiring general knowledge of men aud things, and in so far tend to contract 
their minds; w hereas experience of the duties which each individual mast, in his 
capacity of magistrat^^d then of collector, have for many years been trained to 
perform, will, out of a llumerous body of zedous and intelligent servants, produce 
M many who may ascend the* bench as judges, “ with much of verj^ valuable }>repa- 
^ Nation, and comparatively litd^f^ifficuity to encounter!*’ 

^ 3 8 3 ' 7 - The 
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Traimin' al^unio* 7. TIic President in Council is, bowever, averse to tbe exercise byibesBooe* 
Civil Servants. officer, at the some titnc, of the duties, of niftgistrate aad'CotlectiVi iiasd 

it for preferable tbol such s syMem of grsds^ion^ and promotioQ stu^U^^ intro- 
ducccl as ivould enable goverfttoent to employ civil officers, IH^their ptcffenifient 
irorn ^subordinate situations, firit in the capacity inagistrato, from which grade 
they mipbt afterwards rise to be collectors, and after serving in'^tbal; capao^ for 
u sufficient period of lime, might be eligible to be promoted to die situation of 
judge. 

ti. His Honor doubts the practicability of tbe plan of employing young men 
under tbe rank of deputy collectors and joint magistrates in judicial duties, under 
the zillah and city judges, *which is recommend^ by the Right honourable the 
Governor-general. He has directed that it shall be submitted to the Indian Law 
Commission, to be taken into consideration in connexion with the code of pro¬ 
cedure, in the arrangement of which the Commissioners are at present engaged- 

9. The President In Council has not, however, judged it expedient at tbe present 
moment to call upon the Sudder Court to draw out niles, as*suggested by the 
Governor-general, under which tbe attendance of young civilians in the zillah 
courts, and their subordinate co-operation in judicial proceedings, might best be 
regulated, as the present rules of procedure, according to which the court could 
alone draw out any subsidiary rules with regard to the occasional employment of 
young civilians in Judicial proceedings, are akely to be considerably modihed and 
altered, and it would seem better that these subsidiary rules should be formed 
with reference to the new law of procedure, and that it will be sufficient that the 
subject should at once be referred to tbe consideration of the Law Commission, and 
tbe question has accordingly been referred to that body. 

10. '^riie papers connected with this subject have been sent to the I-^aw Com¬ 
mission with a letter, a copy of which, with iht pafiers already considered by the 
Governor-general, and a Minute since recorded by Mr. W* W. Bird on tlie subject, 
is herewith enclosed. 


I have, &c. 

Fort \Villium, (signed) 11 . Maddock, 

i;5 August 1838. Officiating Secretary to the Government of India. 


^'Ons. (No. *282.) 

13 Maddo(:l\ F4sq. Officiating Secretary to the Government of India, 

to ,/. C. C. Sutherland^ Esq. Secretary to the Indian Law Commission. 


Sir, 

Irgislaiivc Dept. I AM directed to forward to you cojifes of the papers noted in the margin,'*' and 
to request the attcution of the Law Commissioners to the subject to which they 
relate, in connexion^ith tlie system of judicial procedure, in the arrangement oi 
which tbe Commissioner^ are at present engaged. 


^ I have, &c. 

Fort William, (signed) T, Jf. Madioch^ 

13 August 1838. Officiating Secretary to the Government of India. 


• Copy of’Noic by the late llonoaraUe H. Shakpspedw^ Ksq., dated 18th April 1836. 

To to GovetnmenlB of Bengal, Fort St. George, and Boa;bay, dated i8th April 1836. 

From Sc’iTt'tuTy to Government of Bengal, dated 3d May 1836, 

From Ch\ff Secretary to the Government of Fort StGedrge, dated 30lh May 1836, with findofura. 
From Soerttarv tu tbe Lieutenant-governor, North West Provii^saa, date( 1 ^ 7 tii November 183®* 
with F.nrlosurr. W. 

hlinuU' by the late Honourable FI. Shdkespear, Esq., dated 19th May i8jni6. 

Minute by the Honourable A. Rosa, Esq., dated lOBl Augnat 1836. 

Mjmite by tbe 1 ht« Honournbie H. Shakespear, doted 13th PeOMttber 1836. 

JMiuutc by the late Honourable H. Shakespear, iilsq., dated 19th OtWfk 1837. 

Letter trom the Secreury to the Government of Indio, wi& ^^enmr-geaeral, dated 19th 
February 1838, with Euclosure. * 

Minute by the Honourable W. Bird. Em., dated illlv ^ ‘ 
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From H. MacfU^1den\ Secret#!^ to the Gowromeat of the C vn Semmti 

Govcnwg-geinefal/ to 3R H. Esq. Oi^oittiiig Secretary to the 

Government of iiRa. * 

1 AM*drrect*d by Om Right honourable the Governor-general to acknowlodfip 
the receipt of your letter. No. l68. dated tho I3lh ultimo, communicating the 
sentimeats of the Honourab^ the President in Council oa the quesiioti ot the 
judicial education of junior Civil servants, 

2. In reply, 1 am desired to acquaint you, for the inforiitation of dm Presidhprt 
in Council, that his Lordship approves, for the reasons stated in your communi¬ 
cation now acknowledged, the reference which has been made on this important 
subject to the law Commission. 

I have See. 


till. Com. 
1 OcittUftf 
No, 5. 

Judicittl. 




Simla, 

6 September 1838* 


(signed) fV. H. Macmghten, 

Sec^ to tlio Gov' of India, 
will! the Govcrnor-ceneral. 


(No. 1572 of 1838.) 

From J. Fo IVilloughbjf^ Esq^ Secretary to the Government of Booibay, to the Louih 
O theiating Secretory to the Government of ludio, Fort Willmiu. 

Sir, 

I AM directed to transmit, for the purpose of being laid before the Honourable .ludicial Dept, 
the President in Council, the accompanying extracts, para. 17, of u letter from 
the assistant register of the Sadder Dewanny and Sudder Fouzdarry Adawlut, 
dated the i jlh of September last, and paragraphs to 31^1' a circuit report 
of the Judicial Commissioner for the Southern Mabratta country, on tlie completion 
of his tour. 

2. The Honourable the Gox^emor in Council is awitire that the subject of 
training the young civil .servants for tlie judicial office, referred to in the 17th 
paragraph of the assistant register’s lelter, and in the 24th to the 31st of the 
report, has excited much anxious consideration, and that much discusKiou has 
occurred regarding it in the Indian Law Commissi on. U will no doubt receive the 
full deliberation of that body, when it arrives at the point in framing the code of 
civil procedure. 

3. As, therefore, anything that could be done by this government in respect 

to the Bombay presidency would be partial, I am desired to refer the matter for 
the consideration of the iSupreme Government, leaving it to liis Honor in (’ouncil 
to hand over the papers to the Indian Law Commissioners, or to take sucli other 
course in respect to them as may bc deemed fit. ' * 

4. The Governor in Council, however, is of opinion tiiat it would be unwise 
to break in upon a system which has been so recently established as that of making 
over the decision of all original suits, with certain exceptions, to the native judicial 
functionaries, and because it is a very great question if it would he just to train 
junior servants to the judicial office by giving tiie decision of questions of riglit and 
property to inexperienced liandp. 

5. In respect to assistant judges trying appeals, the Governor in (Council 
thinks that this should onlv be allowed where the state of the businijsi of a parti¬ 
cular court requires it, ancl never when the assistant is not amply qualified for 
the duty ; nor ftwp the purpose of providirfga school of instruction for ushistauts. 

1 have, &c. • 

(signed) Willxjughhy, 

Secretary to fiovernment. 


f 


Bombay Castle, 
28 July 1838. 
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Extract of a Litter from (he AssieittOt R^ieter of the Sadder 

dated thd i sth of Septembw 1837. ; . 

Paro. 17* The defect tt«der the exuting systom jlji the ^ 
a judicial education for tbe junior members of the administratton hj^ tbatexo^nt 
school, the trying of original suits, adverted to in tbe 24th to 31 st paras., has, 
1 am directed to obeerve, more than once incidentally presented itself to the 
attention of the judges. Tbe subject involm tofiicft of IdghiM* impottat^ ia 
the judicial system, and amongst these there appears to the Judges a diffieohy 
somewhat hard to be reconcile^ which arises from the distinction of authority in 
die European and native branches. If to the former are to be confined the high 
grade in judicature of appellate jurisdiction, it will, tbe judges conceive, be obvious 
tliat correspondent qualifications must be posseted by these functionaries; and 
amongst these the court would assign, at nearly tbe top of the list, a practical know* 
ledge of the character, habits, and customs of the people, the attainment of whteli, 
however, appears to the judges to be hopeless, excepting by some such means as 
the schooling above adverted to. Upon the return of the absent judges, and when 
a full court can thereby be assembled, the subject wilUbe brought on for con* 
sideration, with tlie able and judicious remarks Mr. Greenhill has offered, and the 
court will thereafter submit its sentiments to government. 


Extuact of a Circuit Repoit from the Judicial Commissioner for the Southern 
Mahratta Country, dated 1st August 1837. 

Office of iiHsistant- Para. 'J4. This office is requisite in many respects, but ow ing to tbe present 
a/l 1 t ou**^'^^^* *** nearly so useful as it ought to be. By the code^ as promulgated by 
No juH^ial Bchool Elphinstone's government, a judge could refer small causes to his assistants ; 
for civiiionti. but this enactment was altered by subsequent governments, and no original suits 
can now be tried an assistant judge, excepting a very small class, such as suits 
in which the native judges may be interested. He may, however, liear appeals. 
The singular position in which this class of public servants has been placed by the 
alterations in the code, ^lls for grave consideration ; and although it has a long 
time back, and often, pri^lsented itself to myself and others as requiring the atten¬ 
tion of the legislature, I have hitherto been deterred, by various causes, from 
alluding to it in an official manner* 

25. 'I'hc spirit of legislation has been of late to employ natives as judges, either 
for the sake of economy merely, or for their supposed efficiency, reserving to tlie 
European civil servants the much more difficult and important office of jud ging 
on appeals, executing decrees, and of controlling (he native servants. These ate 
dciicaie and difficult duties, requiring great practical knowledge of the detail of a 
court, and also an intimate acquaintance with thelmbits of the people, their usages, 
and rules of conduct. I shall not allude in this place to the knowledge ofVtlie 
rational rules of evidence, of procedure, and of jurisprudence generally rtHjuisite 
for a judge to possess; in,short, I vtould say that something tnore is required of a 
judge of appeal and control than common sense, and a merely studied acouamtance 
with the Regulations, and that W ithout it, a man of talent even, is not likely to fill 
the judgment seat, at first especially, with credit either to himself or the govern¬ 
ment. 

2(i. The operation, however, of our present Regulations is fast bringing the 
judicial branch of the service to a condition w'bibh I cannot cooteniyplate without 
anxiety. The juniors have no opportunities of learning; they are partially employed 
in criminal cases only (and these necessarily of too kerious a nature to be entrusted 
to a young man on his first entrance on public employment), and probably have 
little or no opportunity of gaining an insight iptp ^|ie business of, the courts, 
till they arc at once raised to tlie bench, where they have to sk ih final judgment 
on the decrees of judges of (at greater practical knoicfledge .and experience than 
themselves; and that such a state of things would lead to a loss ot ptMic con¬ 
fidence, and to contempt of the Judicial administration, 1 thintc there fi too tnuch 

27. The actual state of the judicial branch of the 8€?p|e, ftwms to render an 
early and serious conridmdion of ib^p imbjeet^m^^ to 

suggest it, 1 would allude, ewith great defef^e, jto ^ 

existing defect, which would pei^a^ not be 

I !2lt. Bv 



«i*gW 


jumdlctipnr to r^inre tbe piriocipu midder «ine«a. . *|. W<»idd prop^e to i atoji the 
ass^at id<%e^t^"«daeoii^ wHh 

' • ■' ■ -• ' 

‘99' ^. thlftiVieEy itoporuat adds would itw } 

... - .- . |,^8^l^(»^»e»MheIoigI!llt«odMd«r 

t^JPOW o j»dgwMsak>»o<y l*d8e 

^_,-__ - " „,.j8*fL«unpteat 

those of;« (Wffioult ntituto» to« mom ei o^neiy ed jiyv ant, onlyT^fw^ra 
(pye tlie public tbe adyimbtge of two doscnp^om of pomS^ whidroIVtiSbr tqiiIk 
would be ymy acceptable, and it^buld ’lbb^pdnci{>nl''8tRjMlor aipfbB of 

die towus, Bud.in aome cases would allow of the reducUon of a junior 


'uNJka>" 


ajBoea. 




50. If it itore left ^ the soitore to file thdr casee In either court, a competition 
for the confidence of ttie public, would arise, end an index to the public opHiion in 
regard to native and !European judges, generally and comparatively with each 
other, would bo obtained, whereby the sonictimes questioned and important Ikct, 
that natives prefer the administration of justice of the Euroiman civil servants to 
all others, would be determined ; but the diificnlUes of regulating such a system, 
so as to prevent some courts fhxn l>eing overwhelmed, appear to be considerable, 
and I am not prepared to say that it could be carried kito a practice. 

31. If such an alteration as allnded to in para. 28th df the present law were to 
be made, 1 am inelined to believe that the appellate jurisdiction now possessed by 
principal sudder ameens and assistant judges, should be abolished, as it must be 
advantageous to lessen ^be grades of appeal, so as to bring the final appellate 
court as near that of original jurisdiction as possihiei and the first step of the 
ladder of appeal (qf which tiiere may be six) being the w<^t, can only promote 
litigation. .. 


(Trtic extract.) 

(signed) WUkmghby, 

Secretary to Government. 


(No. 295.) I. 

'From T. H. Maddock, Esq. OfBeiating Secretary to the Goveromentof India, to 
J. C. C. Sutherland, Esq. Secretary to the Indian Law Commission. 

-* Sir, 

In continuation of my letter. No. 282 , dated the isUt instant, I am directed by 
the Honourable the President .in Council to forward to you the accompanying 
copies, of letter. No. 1.572, from the Secretary to the Government of Bombay, 
date^ the aSth uldino, and 'of its enclosure, and to request that you will Jag. the 
same before the Indian Law Commissioners. ^ 


Lcgi.<s. Cent. 
Qo August 183S. 
No. a«- 


Legfaiacive Dt?pL 


Fort William, 
20 Aug^t 1842. 


I have, &c. 

(signed) T. H. Maddock, 

■* Officiating Seci to the Gov‘ of India. 




Ffom (he Indian Law Commissioners to the Right honourable Lord Etknborough, 
’ Ooveri^ 'general of India; dated 2d July 1842. 

'My.Lord,- f!'. 

W£..bave now tim. honour, tp toply to your Lordship's letter of the 4tb April last. 
2. Tbis cotnmuniqgtjon embraces three topics: ? 


2d. The 


Jufiicmi CotiB 
4 Nov. 184a 
Nd. 12. ^ 

. 4 cknuwl/'i|g:t‘ bin 
lAtrilBliJp'is it^tUT Crf 
4 ih April 1 H 4 '-*, 

lat. Tiui tmuutHS 
and oi thf* 

(*tiiu|Miny'H c»V(*aaaied 
JudicLat nervaota. 
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dibftnv'fl sadder oir Be 


mn?© 


supwor tgoarti of 


5 <H 

?<j. Tbr »|>[)oiiitJU< 4 it 5 !<i. The ex, 

of« ^ iwdtf&toeiUJIi . I 

«ijrii|»-f court, • to ciy l> of Uie < 

3«1. Till* coijfmifjff j ncMf 

7Z>t-:'^u cj^tcDt oforitfro ttl ctvil i.urig<»jeMoo. > r ^ f 

Before UStmitttag*'*'' ,3'. Wc proposc to submit oSir sentimeDts on these topics in tbe<wder 4 iX which 
an noticctl tiicm; but we think it will conduce to a clearer onde^andingvof 

lilMtorical "ru*«mint of ' the whole sulyect, if, beioro euteriug upon the coosid<l»ti<m olrtJb,^,^partjicplar 

before your 

Madinb, and Ibjiiibny. ^ ' ^ 


points, «ie place before yow Lordship jL£ 2 |^S&i^lSjtfi&tfjiS 8 ii 8 ^ 
y. judicial systeuis prevailing at the thVd elBilllwBScBSrol’ ^^ 

A jKwW* ’ BBBlMjji, knioiting ihm oiWi^ai titeilr 

bobs to their preaeo t staib 

^ ^atSi^phs 4 to 104 of this addms. 

wamtivi ofthcjatii- 4. On the consoliiJalion of the judicial system of Bengal in I793 the adminis- 
riai ^yflimofitf^uKui. tratioH of civil juiJtice was vested in zillah and city courts having untiled original 
jurisdiction: provincial courts of appeal, and the Sadder Oewanuy Adawlut, the. 
Company's lugliest court of appeal* consisting of the GoverEior">gciieiral and mem- 
Co 


tu J 7 UM. 


bers of Council* 


Oitti). 


Ditto. 


5, The ziHah and city judges were authorised to refer to tlieir registers suits 
for property not exceeding 200 rupees in value, but their decrees were not valid 
until countersigned by the judges. 

(). The only native courts which found a place in this system were those of 
certain functionaries styled referees (aumeens), arbitrators (aaliaan), and inoonsiSs, 
who were empowered to try, either immediately or by reference from the zillab or 
city judge, suits for personal property not exceeding 50 rupees in value. 

AiiorafioiiHHiiuvrru- /. Theisc establishments wcrc perhaps originally inadequate co the duties im- 
d. n d ii«r, Mary hy the posed upou tlicuK How cvcp tliut muy havo bccD, it iif eertam that in process of 
h. 4.)< iitJKiuioii. increase of litigation consequent on the general improvement of the 

country and the growing confidence in’the Judicial tribunals, rendered ultci;ations 
in the system necessary; and as these causes continued to operate, various me^ 
thods were from time to lime resorted to, to check the growing evil of overbur* 
thened judicatories. 

8. These remedial measures, as they affected the European agency, consisted in 
removing the primary cognizance of the more valuable suits, from the ziliah and 
city to the superior courts ; in augmenting the number of judges, and increasing 
llie powers of single judges of those courts; extending the judicial functions of 
the registers j and appointing assistant judges to share the labours of the zillah 
and city judges. 

But thSb limited number of civil servants at the disposal of the govennnent, 
and the heavy expense attending this description of agency, presented serious 
obstacles to a general resort to it, whilst a lilieral policy pointed to a more ext^- 
sive employment of the natives of the country as a means l>oth of increaaitqj the 
efficiency of t)io courts and of improving the moral conditiow of the people, 

n.fl.ip h In fhrt (iivii 10. The various changes in the civil branch of the judicial ^stem from 1^93 
'*1^ ^ present tin|e may be thus briefly stated. . ' 

>)rcMi.i tiMir. Original suits, exceeding ^,000 rufiees in value, were transferred from ttie 

1817 .^ ky,illuli to the provincial courts, though subsequently those^'between 5,000 and 
0,000 rupees w*ere allowed be instituted in the zillah or provincial ^^ourt at 
election of the plaintiffs. 

above 1,000 rupees, were also mad^transferable from l^e zilia]i 
^ the jirovincial court, at the discretion of tl>e Sudder Dewanny Adawlut, which 

court was further authorised to call up frtmi llbe provincial courts any original 
suits of the value of 43>tt^3 rupees Jihe amemnt then limited for appeals*to* 
the King in Council), which tliey cleen>ed could be more, conveniently and. expe¬ 
ditiously tried by themselves. This last-mentianed j^wefi Wo ttad^rSMuidf^ (he 
court never exercised. 


K Rfi'.ro «>!' tlir rmu'dial 
mrumirrR udojilnl, iia 
rcp|n c'U'J l'.;iirt»poun 
ft|:vnoy. 
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12, Each judge of a provincial court, sitting tingty. was 
u considerable part of the tunctions of the whole court. 

. ii I’lb I.r in.,.- 

i3v *y 33 ihe provincmi 
5,000 rupees made cogi^aB^j^tte 
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186 >t. 

^ 1831 . 




valiidity of hU SlTiwlJrS?^ 

ID iQWiNl^ 56D be e 3 (iende 4 ID or pw»»*«i tiiftf. 

10,000 rop^ 'jtW tppointiBont of additioiliff n^iittini’|(iN>vji^ Jw>and 
Ae 9 eipAt!m.‘iff’.^ ^ Uw ^pN|lvktGil^ ooura «<«t« wmIa^ oti^abbdtc 

trial of'OiigM Aoils.'' --; ^il^- - 

the {mMndil t^Ms whs ahofi4^ in tS^i, iittii 
‘ri-3a.', ,' , '■; '■" ' ',. ■■'■'■■' - 

16.1^ la i 8 oi the |)Uf(NW#*^f« 

Kfllering (he iUlali juagjw iof any portion of tltftr wbfra 
vented their perforiMSg tbeiBKlves. it wasvalraKshe<!nn''t 1 ll^ 
been tevii^ with the d^tgmrtioQ tSTiKfittilh^ ' *• 

ly.'Ot^ttiKttldbdilo native* to act as refhtees and arbitratmvtore recalled, and 
the origmal jnrisdicrion of the moonsiffs was succeesivdiy extendtHl, first to stiit* 
for personal property to the amount of 64 rupees, provided the cause of action 
had arisen within one year (in 1817, extended to three years) befoie the institution 
of the suit ;nextto sinwar suits not exceeding 150 rupees.; and lasUy, to ail deserip* 
tions of suits (except for lakhiraj lands) not exceeding 300 rupees in value, 
subject only to the general rules of limitation for the institution of suits. At this 
point it now stands, but the moonsifis have not jurisdiction over British subjects, 

European foreigners, or Americans^ excepting in units relating to arrears or exactions 
of rent. f 

18. ISuddisr ameens were first appointed in 1803 for the trial, by reference 
from the ztllah judge, of suits for real and personal property to the valuu of 100 
rupees. 

Their powers «‘ere afterwards enlarged to suits of 150 rupees, and in special 
cases of 5O0 and 1,000 rupees, tliis hut amount had since 1831 become the 
general standard. , * 

ip. Finally, in 1831, the office of principal sudder amcen was constituted for 
the trial, by reference front Uie zilloifi judge, of suits to the value of 3,000 rupees- 
Their jurisdiction now embraces causes of an unlii|;ited amount; and tlio few 
original suits which remained to the zillah judges haife thus been virtually tnins- 
forred to the native fsnetiontiries. ■ In a recent report on the subject of special 
appeals 'we have recommended that all suits cognizable by the principal sudder 
atneens, and sudder ameeus, should be instituted immediately in the courts of those 
officers. 

20. It is unnecessary to detail the various changes wliicli the system of a{>peal8 
underwent during the period under review. It may he stated genermly, that pre¬ 
vious to the year 1831 a regular appeal Jay to the zillah judge from the decrees of 
all his subordinate courts, and a special appeal to the provincial court; anil when 
such first appeals were tried by the register or sudder ameen, a special appeal lay 
to tlic zillah judge. From the, zillah judj^'s decrees in original suits an appeal 
lay to the provincial court, and a special appeal to the Sudder. Dewanny Adawlut. 

Prop] the decrees of the provincial courts in original suits ^n appeal lay to the 
8od<^lm'. 

21. Under the present system the decrees of moonsifis and sudder nmeens are^‘ 

appealable to the zillah judge, whose decisions Ihcreon are conclusive. But the 
sadder court may authorise the reference of any such appeals to the principal 
suddermmeeii, ifioffl wbOto^ decisions thereon a special appeal lies to tlio' zillaii 
judge.* ^ 

, fVoro the priactplsl sadder ameen’s decrees hi original suits not exceeding ,5,000 
titpe^ in affloaaVah appetd lies to toe zillah judge, and a special appeal to the 
, Sudder Dewanny AdawUt From the decrees of toe zillah judges in any original 
aoits wM«h-lw<^cihltolvo*i* they may have retained on their own files, and from 

• ■ ■- the 
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tli« ideeiieei of the prim^pd sodd«r aOiMnfrllii^oi^jhMlfwaa^^^ 

& iv^tsi' appo^'fioB to'lhoouddef oowt. 

22/Tbe salary of the jtllah, jodges Is 2jJfpo rU|jeet p^'liaehii^V 
annum, and that of an additional judg^, rupees 2,l6& io.'$ in^seht/or adj’oPb 
per annum. Principal sudder ameens of the first grade receive fibo tupee^/ fiioste 
of thfl^'secood grade 400 ruwes per mensem. The sadder ameens have ss/o rupees 
per mensem. Moonsifis of the first grade -receive 150 rupees, dmse of the second 
grade 100 rupees per mensem. , \ - > 

23. The following statement shows the quantity of civil business dependiug 
before and disposed of by the zUIah and suboidioa;te courts in the Lower Ptovinces 
during the year 1840 :— 


"N unihrr 

of 

JuiJt'*'”*, 

DKHCRIP'nON OF JUDGIiW. 


NuaitKir 

Atl nutted 

witiila 

ttie 

Year. 

1 

fwlniltted 

or 

received 1»y 

trsnifcr 

in 

the Year. 

Total. 

DfiOMisd 

on 

Trial, 

^ DU- 

mUMd 

D«&ult. 

Adjusted 

or 

drawn. 

[ Tmsfi* 
iferrod to' 

other 

CouAa- 

dfspossd 

of. 

l>e* 

pondiiig 

on 

1st Jan. 

1041. 


OnToiNAL Bum: 

MiMuirtinH - - - * - 

Hmidi r Aroruus - • - : 

rt7,7Sft 

ij/204 

01,508 

7,053 

,8,0iM 

137^304 

6,172 

57,170 

2,550 

16,310 

m> 

. ■ 

1 

UMi 1 
270 

0,065 

401 

06,708 

3,707 

41,001 

2,375 

Ad 

;jf» 

4 

1 

oniMNAr, Butth and ; 

AyvKxtM: '' 

Prinripiil SuddtT Aniwjns • • 

ZUKili Juilg»‘« - - - 

Addlfionn] Jiidgr'u " " -J 


17/i7» 

10^050 

3,200 

20,000 

3,760 

1,236 

2 O 0 

*78 j 
103 

1,207 

20,700 

10,070 

24,020 

5.500 

4.170 

1 

i 

41),OiO 

100,141 ^ 

:Vl,870 

i 

180,030 

71,062 

10,400 

10,200 

20 , 0:13 

136JIKM 

53,726 


S«r3l.v.\ur AND Mihcrllankods 
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Mttoiiujfl’u juiil Swddor Ami*oni! - 
rrincipid Hucldor Anitjens - 
Zilluli Qitil oddltloDal 
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00,888 
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iimiiti'Mii tiuCrimiuai 24. TI1C svstem of Criminal judicature established in 1793 has, like that for the 
ri'ml'nwtu tiir*""’ administration of civil justice, undergone extensive alterations. 

inwui tiiiK. Originally tlje zillah and city magistrates had judicial cognizance of petty 

offences only which they were competent to punish with 15 days’imprisonment^ 
or fine not cN'cccdiiig r>o rupees, except in the cases of certain descriptions of land- 
hoiders, when the line might be increased to 200 rupees. 

For petty thefts they could award corporal punishment or one month’s impri¬ 
sonment.* 

All otlier trials were disposed of by the courts of circuit and the Nizamut 
Adawlut. 

2ti. The first enlai^ement of the roagi^ate’s power extended to sentences,of 
imprisonment not exceeding six months, with corporal punishment in cases of 
theft, and in other cases with fipo not exceeding 200 rupees, commutable, if;not 
paid, to a further imprisonment hot exceeding six mmths. . » ■ 

>:>' Subsequently they were ein|>owcred to pass sentencepf two years’ impriaonmeut 

with corporal punishment on persons convicted befi^re*them of aggravated thefts, 
simple burglaries, or receiving stolen property; ti) winch cases pf conviction oft,wo 
or more thens Were afterwards added; and lastly, they were empowfiKd to. sentence 


* Corporal punishntent was abolished in 1634, and the undermentioned addhional periods of tm- 
prisoun^ent substituted in sentences passed by— ■ ^ * 

The N izaaiui Adawlni and sesaion courts - - - 

Mb^istrutes and ^oint magistrates - - - - ^^ 

Assistants^ principal sudder ameens, and ladder anieetia * t month. 

I'his chancre is to be attended to incite perusal of wliat follows. * 












tber WiuratennKit«yaw, posoos comr|Bi<>^ 

ttip gcObBS^VKas agmvatioiu «oai« Acts cectaio $pM{fic .offences 
M to ^ of itblcb wisents 

..'.'V'' ";'’^ :'f’f , 

37. Aocordiog to the «s|git»il plan die xilldi jadgesavere tikeerise iiiagUi|i|**> 
tmtia idiO'tfaa aepMaiion of the two oBSeea ms legalised^ and at the Baeae dma 
the offices ofasmtant magistrate and joint magistrate w«» coastiluted* wi^ lhe^ 
aameJtidi<^i .iP!^^ ^ ^ inagutrate.; but the former office ints been 

ffiscoDtinued* "Tne offices of magistrate and joint ma^strate are now held bj 
cidlectors and deputy collectors, or the former ate held as distinct appdintitmhts 
in the Lower Provinces. 
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28. To afford relief to die magistrates, they were authorised to refer for trid to i 787 . 
their assistants such petty offences as were origtnaljy within their own judicial 
cognizance. 

Subseq[uently tlie assistants were empowered to adjudge boUi fine and imprison* isor. 
ment, commuting the fine, if not paid, to an additional imprisonment of 15 days; nttu. 
and in cases of fiieft, both corporal punishment and imprisonment 

• And evemiially the government were authorised to invest an assistant with Ifbitto. 
special power to pass Mintence of imprisonmeot not exceeding six months, with a 
fine of 200 rupees, cornmutable to a further imprisonment of six months; and in 
cases of theft to six months' imprisonment and corpisral punishment. At the same 
time the magistrates were authorised to refer to the Hindoo and Mahoraedan law 
officers and sudder ameens of the ritlah courts, trials for offences not requiring a 
severer punbhment than 15 days’ imprisonment and a fine of 50 rupees, commu* 
table, if not paid^ to a further imprisonment of 15 days t and in cases of theft one 
month’s iniprisoqpient and corporal punishment. Inis rule was made applicable isai. 
also to principal siiddcr ameens. 


2(). The judges of the provincial Courts were also judges of the courts of circuit. 
Tlie jurisdiction of these courts was eventually extended; in ordinary casoi, to 
sentences of imprisonment for sevop years, with corporal |Hmishmcnt for certain 
descriptions of ofiences; in cases of robbery by open violence, unattended with 
certain circumstances of aggravation, and In aggra'Cltcd coses of theft, burglary, 
and receiving .vtolen^projperty, to 14 years’imprisonment with corjioral punish¬ 
ment ; in cases of Wounding with intent to murder, to ) 4 years’ imprisonment. 

These courts bad also the power of imposing fine^ fixing a specific period of 
imprisonment in default of payment. 


30. To increase the efficiency of the courts of circuit for the despatch of current niti«. 
and appeal business, single judges of the court were invested with similar {lowers 
to those conferred upon them in their civil capacity. 

. 31. Ail trials in which the judge of circuit differed from his Mahqpiedan law dki,,. 

officer regarding the guilt or innocence of a prisoner, and all trials id which the 
offence proved required a severer punishment than the circuit court was competent 
to award, were referred for tbe’determination of the Nieumut Adawlut. 

32. In 1829 the courts of circuit were abolished and their duties were transferred * 
to commissionerfe of circuit, who w^jjc likewise commissioners of revenue. Hut 
this plan was found to impose too onerous duties on the commissioners, and since 
1832 the rillah judges, in the capacity of session jftidges, liave, with few exceptions, tHav. 
disciiarged the f unctions of the fomi#r courts of circuit. 

3l3.«Formefiy the cooicse of appeal in criminal cases was from the assistants, oitv,. 
principal sudder ameens, suddejc ameens, and law officers, to the magistrate or 
joint ma^strate, and from the orders of the letter officers to the courts of circuit 
or session, with a {briber appeal to the Nizamut Ady.wlut. 

34. The system of |riminai appeals has been lately revised, and the fallowing ,ictxxxi ans4i. 
are the rules iibw in force: , 

^ f ■ From 
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N(x XVll. of 1837, anA the Act respecting theesportsiion of warlike 
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Ftm the sentebces «bd otden of itowiaaAts, pfilid|)id wdd«r 

iKMetM, and law officent, dife appeal Hw to the magitltoto or'|^ img^ 

From those of tnaj^strates^ tuid jennt akid aiAi|K^^ 

special fjowers (except io certain ibioor cases) o&eap^^ iltss^'lhe tesnoa 
and from sentences or orders 'passed in criniSaal tmh'by die 'slesstoQ judges, oUe 
appeal lies to the Niaaroat Awarlat , 

The decisions of the appellate authorities on sttch appeids ‘ate find, eMcpt diit 
a power is Tested in the Niaunut Adawhtt to cafi for records of n^>*eritoiBal 
trials of any subordinate court, and pan orders thereon. ' fiat no soperior eoott 
has power to enhance any punishment awieded^ dr to punish my person acq iritte d 
by the court below. 

35. The salary of a collector and magistrate in Ae North-western Provinces is, 
wc believe, 2,350 rupees per mensem, or rupees 27,000 per atmutti; lb the Lower 
Provinces, rupees 2,000 per mensem or 24,000 per annum. 

That of a magistrate is rupees 1,125 J>cr mensem, or 13,500 p^nnnum. 

Deputy collectors and joint magistrates of the first grade receive 1,000 rupees 
per mensem or 12,000 per annum; those of the aeemid grade rupees 700 per 
mensem or 8,400 per annum. * 

Assistants to collectors and maghitnttes and to deputy collectiuii and joist 
magistrates receive rupees 4 bo per mensem or 4,800 per annum. The salaries of 
the Hindoo and Mahomedan law ofiicers, not bein^ sudder ameem, are 60 rupees 
and 100 rupees per mensem respectively. 

36. The following statement shows the <]aantity of criminal business depending 

before, and disposed of by the session and subordinate courts in tee Lower Provinces 
(luring the year 1840 ^ 
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37. The courts of Sudder Dewanny and Nizamut Adawlul at Fort William, as chaiiK^'Mntiw’cimao- 
consliluted in 17^3, edhsis^d of the Governor-general and tha members of the 

Council; but, to obviate the delay of justice which arose under this arrangement, ivijnimnt aSXi, 

and to separate more distinctly the judicial functions of the government from its 

legislative and executive authority, each court was made to consist of three judges, iw»i. 

styled respectively Chief, Second, and Third judge; the chief judge being otic of 

the civil members of council, end the two puisne judges selected from among the 

civil servants not members of council. Two judges were necessary to hold a 

court, and on a difference of opinion arising, the voices of the majority determined 

the question. The special sitting of the court wort, summoned by flie register 

under the direction of the chief judge; the senior puisne judge exercising tlic 

power of the etiief yndge during the non-attendance of tlie lattei*. 

38. The duties of chief joUge, however, were found^ incompatible with those oitio. 
of a member of council, and to complete the soiiaraiioiv of the judicial from the 
executive authority, it was enacted that the chici judge should l>e selected in the 

same manner as the puisne judges. But this law was repealed two years after' 1807. 
wards; tbife office of chief judge was replaced on its former footing, and pmvisiou 
w'as made fw the appointment of three puisne judges. 

3(>. The business of the courts being greatly on the increase, the junvernment inth, ihh. 
was empowered to appoint as many puisne judges as might be found rwjcessary for 
its despatch; and to prevent the interruptions in tlie proceedings of ilie courts from jh(w, ihw. 
the occasional absence or indisposition of the judges, and further to increase the ihh. 

efficiency of the courts, any judge sitting singly was empowered to hold a court, ^ 
and generally to pass orders or judgmpis, excepting lor tlie modification or rejversiil 
of the orders or judgment of one or iSiore ol^the judges of the court, or of those 
of au iniku'iQr court. 

40. It was provided also, that in^ coses of a difference of opinion between four nuoi. 
judges preseota and the pupiber of voices being equal, the chief judge, concurring 

with any one of the other judges, should possess a casting vote. 

41. The distinctive appellations of Chief, Second, Third, Fourth, &c. judges of oitu. 
the sudder courts,^haying in soino instances been found productive of inconve¬ 
nience, they were abolish^ in 1829/ 

42. In (he changes ij^the judicial system which took place in 1831, separate 
courts of Suddea Dewunny and Nizamut A<iawlut were established at Allahabad 
for the Western Provinces; and at the same time, in consequence of the accii- 
mukticHi of appeahlicivti and criminal, before the sudder courts at Calcutta, the 
powers of sinrie judg^ were further increased ; the rules on which subject were 

^ also made applicable, tp the Western court. And it was provided that, when in 
4 3^4 any 
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any case the opinions of the judges of one <oourt of Sadkier .l^wiuinjr. w Nizamut 
Aaawlot were balanced, the Question Hbould be refiSMed fovs 
court of Sudder Dewanny or Nraiunat Adawlut ' 

43. By a recent enactfnent tlbe sudder courts have t)e^ eibgowertld (d 
to their registers the duty of preparing appealed cases ibr iriat, and of exlbbtiisg 
the decrees and orders of those courts. V . 
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cuiJiler juilgd*. 


rrtvotit BttiAriaa of the 
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44. From 1811 to 1829, the sudder court of Calcutta was conpmed of a’chief 

judge (not being a member of tlie Sttpreme Council) whose salary was Sf^oo ^bca 
rupees per mensem, and puisne judges drawing sicca rup^ 4i5d3« 5. 4. Bet the 
|)owers of the chief judges as described i^re, difered io nothing fropa those,of 
his colleagues, excepting that special meetings of the court were summoned, when 
necessary, by his direction; and in cases of _ of voices, when tonr judges 
were present, the chief judge, concurring with one of the other judges, possessed a 
casting vote. . > 

45. TJio Presidency sudder court now consists of four permanent and three 
temporaiy judges; we believe, however, that this arrangement'is at present in 
abeyance by order of the Honourable Court of Directors; tbOt at ARahabad, of 
three permanent judges. The salary Of die permanent judges is 4,350 Company’s 
rupees per mensem; the temporary judges receive 3,500 rupees. 

46. The following statements show the quantity of civil and criminal business 
depending liefore and disposed of by the courts of Sadder Dewanny and Nizamut 
Adawlut at Caleutta; the former in 1841, the iatto’ in 1840., 
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47; We «bio<dil e^nre, tiuit tine preceding aaiTftdve dkies luiit «mbi^ Civil Spfyente. ^ 
of the twritoijics tfaNTBe^el pretideoc^, ia^vldcb die Remietic^ are not ^ t n, MLnteit*' 
in force,^|lod in which are establidwd special of judieitir athnidiedahQii, ii<wimit<aiknM*tk« 

hut the statements of business in the Calcutta sndda coorte include cases received 
from the special ^ourtSoSul^ect to iMijumdictipO. • ^ ' ■■•■■ ' p 

48. The Madras judiciaf system, instituted in i8oa» was formed upon the model 

of that established.in 1793, for jBet^l. It co«»isted of— iniultodiiiiscr**^ 

Zilti^ courts for the triid of civil suits in the fim tnstance, wiUiout any UmittMioo ^ CnriLJcrmcATomtiji' 
as to the amount or i^ue of the subject of litigation; , suns oourM. 

Provincial courts of appeal, for heariog appals from the ailah courts; . pnybwkii e<nrt> of 

And a sadder adawlut at the prwidency, for hearing appeals from the provincial sodser Ad»«t«t 
courts. 

49. The judges of^ziliah courts were authorised to refer to their registers suite ***'**• 

to an amount not exceeding 200 rupees, with a discretionarv power to revise their ‘ 
decisions, and to grant commissions to natives to hear and decide suite for a value oomaitaioww. 
not exceeding 80 rupees, viz. suite preferred to them directly against under-rcntCrs 

or ryots; suite against other persons referred to them by the Judge j and, suits 
submitted to them as arbitrators. 


50. In iSo^l^the original jurisdiction of the .sillaJi courts was limited to suits 
not exceeding 5,000 rupees* and suits, exceeding that amount were transferred to 
the jurisdiction of tlic provincial courts. 

In the same year, the occasional appointment of assistant judges, to aid the 
judges of zillal) courts in disposing of arrears, was authorised; and the jurisdiction 
of registers was extended to 500 rupees. 

Ttie original jurisdiction of native commissioners or moonsifls was alsft extended 
to embrace all suits for money or personal property witi>in the former limitation of 
80 rupees; and authority was given for the appointment of head native commis* 
siouers, or sudder amcens, for tlic trial of suits reforred to them hy the judges, not 
exceeding 100 rupees. 

The same jurisdiction was conferred upOn the law pfficers of the zillah courts. 


Jurbdtciinn of ziUaU 
coorit Ihnitod. 

J nriMUctioii of prtH 
\ Uic)a!oourt»ext«ndodi 

AimUtOnt of 
zilltth cfnirtn. 

JurUUietloit 

(txteudoU. 

r«Iiktitrii cummbftiouorii 
or uioorwllTd Idom. 

rtr^ad oontinb'* 

tlouiEtn or (iudUc*r 


51. In i8i6y ttu) office €hf mooDsiffi was put on nn improved footiag» following District moonstflrtt. 
ihc arrangement made in Bengal in 1814. Everjr zillah was divided into districts, 
comprising one or more whole tahsildaries or police jurisdictions, to each of which 
a district tiioonsiffi*' was appointed, with power to determine suits to the value of 
200 inipees. 

In the same year, a Regulation was passed df^claring the head inliabitants of Mibg,. 
vtlhigcs to be "inoonsffis tn their respective villages, with power to decide bujLs 
to the value of 10 rupees, and to settle by arbitration suits to the value of joo 
rupees. * 

And the old institution of puncliayets was revived for the adjudication of suits, puncUaya* 
without limitation of amount or value, upon the agreement of bolli parties to that 
mode of trial. Village punchayels to be assembled by the village irioonsiffs, and 
district puncliayets by the district moonsiffs ; the jurisdiction of the former being 
restneted to suits for money, or other personal property; that of tlie latter being 
unrestricted. 


The appointment of sudder amcens was restricted to the la^ officers of the jfirikiiii'tKm oromi/ienr 
,zillah...CQurt8, the jurisdiction being extended to 3,000 rupees. ( xtcndiHi. 

52. In 1821, the jurisdiction of registers of zillah courts was extended to ^ ,000 Jurindicliun of 
rupees, of sudder ameens to 750 rupees, and of district moonsiffs to 500 rupees. 

53. In 1833, ^he junsdiciioii of ihesc officers was further extended to 3,000 jurtwiictiopofrr^gb, 

rupees, 2,500 rupees, 1,000 rupees res(>ectively; and these arc the present 

limitations. » * 

'# 

54. There are ^districts in the Madras presidency. Formerly each district Au*muy uiinh cowt* 
constituted a “ zill^” and bad its own zillah court. But in 1827 a considerable 

change was nfede, &rft by the establishment, of auxiliary courts under assistant 
juices, with the full bower and authority of zillah courts, and afterwards of courts 
30b. ■" .. ... . 
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with neariy* similar powers tmder naUre jndges, now called pmc^ sudder 
ameens. In eiebt of tbe 19 district^ the zUlah courts have beeo a^lUhed. In 
seven of those districts they have been sticceeded by courts noder 8ssistai|Et.j\idges, 
and in tlic remaining one 1^ a«cour| under a principal sadder ameea. - 

In one zillah, Malabar, besides tbe siltah couct, dtere are two aitxiliary coasts 
under assistant judges. In another zillah, Canara, there are alio two auxiliai-y 
courts, under priocrpal sudder amcens. 

55. The .provincial courts are each composed of three judges,.members of tho, 

civil service. _ ■ 

Until 1S31, two judges were required to constitute a court. . In%at year, a 
Regulation was passed authorising the judges to sit singly, subject to the restriction 
of not reversing any order or decision passed by another judge of the court, or by 
any subordinate court. 

56. At first the provincial courts had no original jurisdiction, except in cases 
specially transmitted to them by the Sudder Adawiut. Since^Sog, they have had 
original jurisdiction in all cases above rupees. 

57. The Sudder Adawiut, or chief court of appeal,as originally constituted, 
consisted, as in Bengal, of the Governor and the inemben of council. 

By Regulation IV. of 1806, it was enacted that the Governor should be the 
chief judge, anti that the second and third judges should be appointed from among 
the covenanted civil servants, not being members of council. 

By Regulation I. of 1807, it was enacted, that the chief judge tbouid also be 
selected from among the covenanted civil servants, not lieing members of council. 

By Regulation Ul. of the same year, it was enacted that the courts should in 
future consist of a chief judge, being a member of council, but not tbe Governor 
nor tlie Conimanrlcr-in-chief, and of three puisne judges, to be selected from among 
the Company’s covenanted servants; and this constitution has continued ever 
■since, excejit tliat the Governor in Council is empowered liy law to appoint addi¬ 
tional judges at his discretion. 

58. In iSjf) the Sudder Adawiut was empowered to call op from the provincial 
courts original suits amounting to 45,000 rupees. This power it is believed has 
never been exercised. 

.rif). Until 1831 two judges were required to constitute a court. By Regulation 
Vill. of that year the judges were empowered to sit singly, subject to the restric¬ 
tion of not reversing orders and decisions passed by anotlier judge of the court or 
l)y subordinate courts. I’hc puisne judges are designated as first, second, and 
third. When sitting together the senior presides, but he has not a casting voice. 
If three judges arc present, the majority decide ; if two, and they differ, they arc 
to wait for the attendance of the Utird. 

I'he chief judge never sits except w'hen one of the puisne judges is absent, and 
there is a diflcrcrice of opinion between the two who arc present, or when there 
i.s only one judge present, at^ a case arises in whicli he thinks the decision of tlie 
lou er court .should be reversed, for which the concurrence of another judge is 
necessary. 

60. Below arc presented at one view the several civil judicatories at present 
existing, with a specification of their jurisdiction, original and appellate. 
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ORIGINAL 

JURISDICTION, 


APPEtLATE JURISDICTION. 


Sudder Adaudutt 

Compost'd of a chief 
judjyo, a nicmher of Uio 
(.iiiiiu'd, ;um 1 three puisne 
jiid«;es, moinherst»fllie civil 
j^crvicf ; salary td' each 
puisne jutlju', rupees 

jter anntftii. 


Authorised, at dtscre- 
liou, to call up. original 
suits, Bled in tlie pro* 
vincial courts, amount- 
ing to45,000 rupees and 
upwards. * 


Regular appeals from decrees of 
the provincial courts in original 
suits. 

Special, from decrees of the pro¬ 
vincial courts ojn regular appeals 
from d^'^rees of zillah judges, and 
from decrees of assistant judges 
and principal s'udder. ameeas in 
suite above \,ooo rupees. 


* The differenre is, that princl|>al sudder aiueens are restricted from fiikiog cof^oizaiice of suits io 
\irbich ofticers ol guvenmtent ^re couCemed. * * 



nxnmi hxw 


5 J 3 


COTHT. 

PravinMt GmHH^ 

Eadk coinpo^d 0t three | 
judges, meokliers of ibe 
civil service. The salary of 
the 

1st Judge, 43 ,oco Its. p* auiu! 
ud ditto 38^06 E«. ditto 
3d ditto 35,0^ Rs. ditto 


ZillaA Courts, 

Salary of the jodge^ 
e8,ooo rupees per anpoaou 


Auxiliary courts under 
assistant judges. Salairyof 
the assistant judge, i6,BoO 
rupees per annum. 

Auxiliary courts under 
pi'inclpul suddor auieeus. 
Salary of principal sudder 
anioiMi (uiicoveivanted), 
e>,ooo rnpets per annum. 

Attached f.a Zilhh Courts, 
Uegister’s Salary, 

1 st Class, H,40(.» Rs. per ann. 

Ihito^y/iooKs. ditto. 


oploiifils ' 


A£PKI.t.ApKt JOAIftOlt^TloH, 


No. 9. 

Tralningof JuRifOr 
Civfi Servants. ' 


Origbeift! mdts ab«#e Begular, from dfcbi^of tiOah 
ig,ODo tmpoeiu jddgea to otigiiial aoiti, add ftom 

decSetm of OMUtaat jiidgd* 
principal audder am^na id ««i* 
ginal suits above 1,006 rupees. 

Special, from d^veea of iiBah 
judges on logular appeals ffotn 
assiataut judges, principal siidder 
ameena, ragiatoni# and audder 
ameeus. 

Odgtoal suits to the Ri^tar^ fiom dacreas of aaaii* 
amount of £,ooQ rupees, taut judges and principal audder 
ameens m original suits not oa* 
ceeditig 1,000 rupees, and flrom 
decrees of registersysuddet ameens, 
and district moooaifls. 

Special, from duress of 
taut judgesi principal audder 
ameens, registers, and sttdder 
ameens, on regular appeals from 
district moonsilFs. 

Original suits to the Regular, from decrees of sadder 
amount of 5,0oo rupees, ameens and distrioi moonStSs. 

Special, from decrees of audder 
ameens on rei^lnr appeals from 
district mooiisimi. 

Cfrigiual suits to the Regular, from decrees of district 
auiount of 5,000 rupees, moonsilfs. 


Original suits rei'erred Regular appeals from decrees of 
by the judge to the sudder ameens and distiict tnoou* 
amount of 3,000 rupees, sifl% rdened by the judge. 


Attached to Ziliah anil Original suits referred Kegtdar appeals from district 
Auxiliary Courts, by the judge, &c., to the moonsifis reierred by tlie judge, 

Sudder ameeu’s solary, amount of ‘2,500 rupees. Sic. 

2,4(10 rupees per annum. 


District Moomiffs, 
Salary, 

1st Cla+;s, 1,680 Rs. perunn 
2d Dili(», 1,380 Hs, ditto. 
:3d Ditto, 1,200 Us. ditto. 


Original auits to the 
amount of 1,000 rupees, 
prefeired directly, or re¬ 
ferred by the judge. 


Village Moonsiffs, Original suits to tlie 

amount of 10 ru|>ee.s 
preferred directly as 
arbitrator, at the request 
of both parties, to the 
amouQt of 100 rupees; 
jurisdiction confined to 
suits for money or other 
personal property. 

District punchayets as- Suits for real and per- 
setobled by district moon- aonal properly vrithout 
sifTs. limiution of amouatror 

d value, both parties con- 
^ senting. 

Village punchafets as- SuilB for money or 
sembled by village mpon- other personui property 
bid's. viithout limitation of 

amount or value, both 
parties consenting. 

•4 
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No. 9. ^ 

Trmmng of Junior 61'. As in Bengal, the ol8co of magistrate itraa oi^tnalljr vfated^ia the zillah 
Ciril Servunu. joages, who were also charged with thes, supeHntendence of the'^iee. ' Tte 

Criminal oiiiartoriea magistrate was confined to petty offences, and pctty‘lheftli atfit was 

ofScc'^rs^tnte' in Bengal prior to 1807, theft'pofwr of ponishment being hmitod to^imprisonment 
vMtadbiiiiwijBdgta. for 15 days or a fine of <50 ropees, (200 ct^iees-in tbe.caeas of aenondamaAc.) 

for the fioimer, and imprisonnimit for oae month, or 90 cMdces with n ratter, for 
, the latter. . , 


'nMMfemdtoeaUw- 62. In iSifi a great change was made transfisrring the office of nf^isttate 
and the superintendence of the police to the collectors of ilevenue, with the same 
jurisdiction and powers of punishment as h|d been preriously vested*tn the zillah 
judges. The zillah judges were still howdm chared with oriminal jurisdiction, 
the cognizance of cases punishable by she monuls’imprisonment with 30 Strokes 
with a rattan, or a fine of 200 rupees, having been transferred to them from the 
courts of circuit, and to them was left duty pf committing to the court of circuit 
persons charged with graver offences brought be^re< them by die magistrate or by 
the police. ' 

powen cxtmded. 63. In l 822 the criminal judges were empowered in special cases to pass 

sentence of imprisonment for two years, with corporal pfinishmeot not exceeding 30 
strokes with a rattan, (since commuted to 130 lasbes with cat of nine tails) and 
this is the maximum of their power at present. 

joiat crimiaai judgea. 64. Assistant judgcs of auxiliary courts are joint criminal judges of their zillahs, 

and have the same power and authority as the criminal judge. So also have 
principAi auddar principal suddcf amcens, cxccpt in cases in which persons charged with offences 
•meims. Europeans or Americans. 

Sadder ameana. 65. Suddcr amccns of zillali and auxiliary courts are authorised to exercise 

jurisdiction in criminal cases referred to them by tile criminal judge, joint criminal 
judge or principal sudder aiiiecn presiding in the court, with the same power 
of punishment as the presiding officer; but their sentences are liable to revision by 
him. 


66. The jurisdiction of magistrates remains in general as it was settled in 1816; 
but as in Bengal they have extended powers under particular acts, sub<coliectors 
arc joint magistrates, and assistant collectors are assistant magistrates, with the 
powers of the magistrates within the local limits of their charges, or in cases re¬ 
ferred to them. 

The courts of circuit were originally constituted as in Bengal, and still exist, 
exercising the same jurisdiction and powers os w'cre exercised by those in Bengal 
until 1829. 

Foujdarrir xdawiat. 67. The judges of thc Suddcr Adawliit are alsojudges of the Foujdarrie Adau lut. 

The jurisdiction of the court corresponds w'itli that of thc Nizainut Adawlut of 
Bengal. 

68. Wc subjoin statements of tite administration of civil and criminal justice 
by the several judicatories in the presidency of Madras from ist July 1839, to 
301I1 June, 1840, thc latest period, 12 montb.s, of which we are able to give any 
account. 

f iinnK<;»lutdy raom- ()(). Wc liQve recommended* the abolition of the provincial courts, and have 
minjni. pioposcd to cstabiish 18 superior zillah courts to take up the whole of the 

Cn.iu-'pardirein a|)|)t‘Unte jurisdiction heretofore cxcicised by th^m, (except in cases liable to the 

juristflction of the Privy Council reserved for the Sudder Adawlut) together with thc 
appellate jurisdiction of thc zillalt and auxiliary courts as at present constituted, 
and to organize a set of subordinate but independent zillah courts, by continuing 
those already established in some districts under assistant judges and principal 
sudder aincen.s, and by establishing others of the same class in all the rest,‘to 
exercise original jurisdiction in all cases vwvv cognizable originally as well by 
the provincial t courts as by the present zillah and auxiliary courts; that is to 
say, in all cases beyond the jurisdiction of district moonsiffs, and in all cases 
wichin the jurisdiction of district moonsiffs in which the partilis suing prefer to 

have 


joint 

auKifitrntM, 011(1 
onaiflUiots. 

The incnl llmftn of tiioir 
clmrgofl or in coieH ro 
farrird to tiidu. 


• Reports, sut August 1840, ttuU imb July 
t Report, 4tb December 1841. ‘ 
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. their cati^ trk^ tod decj4^ tjj xerdiH^,|Rpi>cUate juris- Tniniog of Jttw« 

^dlptioii except w caw la thatp tte>TO^rior'^ antler CSv^i 

j&pecial .; .% ^ ‘ ^r-rrrr^ 

70* Wo lttire almpiopoeed ttmt 

71 ^ Wa^lwve recomtiiefided that the sobdittinaieliHah courts/^tall he Ootiducted 
partly asdiilaat judges and partly by ptincifNil'sadder atneensi or prtncipai ^dder 
ameens; or in other worda^ partly by covenanted civil servants and partly by natives 
^and persons not coyenantra^ at the discretion of the local government. In 
making this re^mnieinlatioti, statet) ^ that we loofced to dispensing eventimlty 
with assistaiijt ji^gesjidtog^ and placing 4i the judges io coutis of this class 
:oa<tbe footing of principal sadder aiieens^ hut that we thought it expedient (hat 
the change should, be brought about grisdually. 

72. The subject baa been referred to tlio governmeiil of iMi adras, with an inti¬ 
mation from the government of India that it is coiistdeired desiraUe to got rid of 
the class of assistant judw altogether; and to httroduce the principle of making 
over to iincovcnaiited judges (native or European) the duties of original jurisdic¬ 
tion^ unless in cases reserved on very special grounds* and of confining the Euro¬ 
pean covenanted judges to the decision of appeals luid to the functions of general 
control. It is not expected that it will be possible to do this all ut once, but the 
Governor-general in Council has expressed a hope tlmt it will not be necessary in 
carrying the proposed reforms into effect to adtl to the present number of cove¬ 
nanted assistant judges, which is above shown to be nine. 

73. In the department of criminal justice we have rccomniettded that the ciiiuStmi ihpiiruii«i 
jurisdiction now exercised by the courts of circuit should be vested in the judges 

of the superior ziiiah courts as session judges, and that the present jurisdiction of 
criminal judges ohall be exercised by the ,^ges sitting in the subordinate zilluh 
courts, who shall also commit to the siiperioi* court persons charged .with crimes 
and offences beyond their own jurisdiction! as the criminal judges now commit to 
the courts of circuit; leaving the existing system untouched Jn other respects. 

But wc believe that further changes have been proposed by the governuient of 
India. 


STATEMENT i^owing tha Civil Business dope by die Courts in die Presidency of Madrai, 

i8d9-*40» and remainiug. 


OUIGINAL SUITS. j APPEALS. 


Sadder Adawliit 


r Centre 

pToxincialCourtsJ Northern 
of Appeal - ' Southern 
I Western 

Total 


Superior ZAllah Judicatories: 

Judges and assistant judges 
j* Assistant judge attached to a zillah 
court - - - 

Principal sudder ameens • * • 

Kegisters - . . - - 

judder ameens * 









PUpoiert 

of. 

luRtituted. 

Depend !iia» 

Diipotid 

of. 

InutKutsd. 

Ospvndirig* 


- ' - 

- 

12 

34 

4 ^ 

9 

12 

22 

’5 

67 

9^ 

18 

11 

30 

38 

39 

59 

10 

7 

5 

30 

35 

13 

4 

4 

4 

n 

39 

4C 

41 

34 

60 

iGfj 

170 

208 

i,iC7 

i 

(})388 

00 

<7 

1 

«.348 


« 

. 

3.5 

62 

• 

164 

J 35 

G43 

108 

59 

59 

«5 

402 

(«) 




350 

7A45 

(a) 

3.074 

()Cnt 


183 








993 ‘ 

5.^93 

2,229 

a,407 

3.303 






isy= 5 S= 2 rrr 

ontinued) 


* Report a 1st August 1840. 
i Under Reg. VII. of 1809. 

<a) No sulu ar^instttut^ before die register suddear ameens. W’bat tliey receive are referred 
to them by the judge, asdstent jud^e, or principal audder ^ameen of the court* before whom all 
are instituted. 
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SPECIAL REPORTS OF THE 


No. 9. 

'rraiiiing of Junior 
Civil Servunis. 


Injerlnr Zillah JudictUorm ; 


PuDcbaycu 


Total - - . 


Inferior Zillah\ r« . . 
Judicatories / ’ 

OiiAKt) Total 


original serrs. 

l)i»p««ed 

of. 

Ifuttituted. Oep««)diug. 

5^»395 

.55,336 


4»035 

3 m^ 

' >,854 


59^^ 

84,87® 

16 

16 

ftl 

H 

6 

6 

30 


ft? 

50,460 


^4.899 


69,849 



^AP1»fcACS, 


AliSTUAI'T of thr A<lntiT?i«trRt,t(m of Criminal Jurtlflo Ly the Judicial FottctloimTliw fa the XaitrM Pitsitlonoy, 1830-40. 


J Toiaj. ' 



I’oIkt- - r ,,700 r>, 7 (M) I JVW; 

I 

DisIriH rlitJo - lOH/idO lOiLOHU 7n»ri7 27;inH 

- 7i 7,})20 7,iMJ2 2,()}W 

( riMiiiiuH!ouit>; *• 7,7i)3 2,07**1 2,140 

('ivniil dUti- 


ifl ! i 


Truusportation. 


TuipmoniTicot. 
Fimffa. With 


1 I’I'c I 

(ifol ! < 


j With Without *£ IJodar Above TiukT Above 
‘FlojfKUHS* F1‘>8 b 1“S* 0 7 Yeun. 7 Year#. 7 Year». 1 7 


I'Ou’idrtVi'o Ailttwlut 


JIAO A3 289 t AO 


6fi r 14 I A8 09 


v 74 - ^ Presfdency of Bombay comprises (i a) twelve districts, of which six 
v™,'i«r Km' k'l^. uvo Oil the coast (Goojurat and the KookaBs), aad six^ above., die Ghats (the 
Dekhaii, Khandeab, and the Spatbern Mahratte country)/' 


'0Mi|O't!«'tl ihpi’liu 


75. luKitT the system which obtained until 1827, each district iiad a judge and 
|uiiyiniou(iai ihkh. ^ colloctor, cxcopl iu the territories above the Ghats, where, after the Oekhan was 
i'urmcd into y.illalis in that year, one judge presided over two colteclorates. 

Lucotm-. 7 ^’* ^ European judicial fuactionaries ia ®ach aiUah Vere, utaider the deaio- 

miuution of judge, register, and assistant-register, vested ♦rith the trial of all 

original 









* 

or^nal suits, excejit tlMMe of very smaU apnoont. Tbe judgie tried ori^nal i‘««»i»«fjadsifc 

suits beyond the cogiusance of the M^istc^, and. all appesik. The n^^htet's juiis- 

diction was at first linated to suits of rupem 200, bpt his decrees were, final up to K»is«*ttviuii Lof itos 

rup^ 35. His powers were afterwards raised to rupees 500, and anristant 

roisters were ^pointed for trial of the suits under riipees aoo, which tbe register *" ”'***”• 

used to decide. I * 

77. Special powers were then confenredion registers who had served, six yeaw 

in the judicial line, euabitng them to try original suits not exceeding rupees 1,000, rrrfuaoT’***™ 
and to hear appetris fitim tm assistant register, suddo- ameens, and rooonsifis; his 
decisions tiiereott being final, unles%iander special appeal. Appeals from bis 
deCirions in original suits above mpees 500 went direct to the Sadder Adanrlut. 

78. In A. D. 1827, tbe jurisdiction of the register and assistant registers (front amuRM con 
that tiuio'teratcd senior and junior assktant'judgw), was greatly enhanced •, but in 

1830 all original jurisdiction was entirely token away from the European function* Ofist"** .(i«iiKiicUun 

artes of every gtode, except as to suits hi whirh the goveminent was a defendant, or 

any European or American, or any near relative or dependant of a native judicial 

servant of any grade was a party. And by Act Xi. of iSsfi, principal sudder 

ameens and sudder ameens were empowered to try suits in which Europeans or 

Americans are parties. The suits still reserved from cognizance of natives are 

tried by the assisfant judge, from whose decision an appeal lies to the judge. If 

he coi/tirm the decree, his decision is final, otherwise tiio case may be fiirther 

appealed tt tbe Sadder Adawhit. 

79. In the Dekbun, where natives of rank (sirdars), are exempted from the smiiwt' kuii« tn tin, 
jurisdiction of tlie ordinary courts, the jude® of Poonah, under the title of agent 

for sirdars in the Dekhan, and the judge oiDharwar, as agent for sirdars in the 
^ Southern Mahratta country, try all cases in which any native of rank within their 
rcspeclive jurisdictions is defendant. These sirdars are divided into three classes, 
and an appeal lies to foe Governor in Council, and not to the Sudder Adawlut, in 
all cases wherein a sirdar of the two first classes is a party. 

From decisions in sirdar cases by the assistant agents, an appeal lies to the 
agent in tbe first instance, and from bis decision a special appeal, eitUer to foe 
Governor in Council or the Sudder Adawlut, as the case may be. 

80. The whole numlicr of original suits decided by (16) European functionaries <irigim,i .ii cui* 
in 1838 was 84; of which C5 were sirdar cases: the proportion of the whole !vv■'«wr« 
number (84) to that decided by natives is only t.35 to 1,000. 

Tbe civil functions of the zillah judge are thus, with a trifling exception, con* Pr.'*. •Ilf civil fiinrllor 
fined lo deciding ordinary and special appeals, from his assistants, and from the ' 
native tri^nals. I'lie nssistant judges try appeals from the native functionaries^ An.i ju.fpo, 
decisions, os referred to them by the judge, or filed by themselves if at a detached 
station. ^ 

81. The salary of every zillah judge is rupees 28,000 except at Surat, where a on.uro|>««tt 

it is rupees 30,000. omtvra. 

Thai of an assistant judge at a'detached station is rujMJcs 14,400. 

At ttie sudder station, rupees 8,400. 

82. By tbe Code of 1827, civil juriadiction over a certain class of suits, those 
relating to land, was given to the collectors of revenue, titcir assistants and head 
native officers; and by a very wide construction put upon this part of the code, 

Uie entire cognizance of every suit having the must remote connexion with land, 
was taken away from tbe zillah courts, and transferred to the collectors. A limit 
has, however, been put to this very extensive jurisdiction by Act XVI. of 1838, and 
the revenue officers are now confined to, 1st, giving possession of lands or tbe like 
to any party forcibly dispossessed of the game, if a plaint be prefermd within six 
months of tbe dale of dispossession. ^ 

sdly. Cognizance of aH disputes regarding rent of the current or former years, 
between lyot and superior Holder, which the parties may submit to arbitration of 
tbe revenue officerw 

3dly. Of all questions regarding use of wells, tanks, and water-courses, or of 
roads, and 

4thly. Of. all diaputea Aspesdting boundaries, such being by the Act still reserved 
for the collectors' cportol * * • 
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,liiiistlictiuii of iiirtive 

juHjjCh. 

lUf^ulation \ Ih of 
II. of 

«>'fnfPeMswt in 1827 to 
Muilf' uuUniitcd in 


Hoducod iu 1801. 


Ilavr no criiuinft] jnris- 
illrtioru 


Court of ftpiKHl. 


lifiil oiluiiuil JuriiKljC" 
tion. 


It^ liholitloii. 


l^aviiicM diriMtt nppoul 
to Suildir L'dawliit. 


Siid(ior Uiliiwlut liow 

iri^-oruiini/ud in 182(1. 


And in 1680. 


judge* perfonn 
circuits. 


Tl^roo circuit? 


518 ' 

# 

83. The civil jarisdiction conferred on 4 he native judioial aerKiiat* mss 
ceeditt^iy limited 00111*1827,' nioonoilfe being only empowered to try :suit» fer 
rupees 50; sodder entceDS for rupees too. ‘ In that year e?ery ludive .iiinctienai^, 
then terni^ commissioner, tyas empowered to decide eousea up to fopees sop-;;' 
and might have his powers>i«xtended to rupees 5,000. In 1S30, ori^nai juris? 
diction, to an enlimited extent, was conferred on every native functionary ; thee 
of the European officers being striedy confined to a few special cases already 
mentioned; 

84. In the following year, however (1831), this jurisdiction w'as very mueb 
circumscribed; the principal sodder amceos «lone being invested with nolimited 
oriipnal jurisdiction ; tlie power of hearing appeals from decisions of other native 
functionaries up to rofiees 100 being also conferred upon them. The jurisdiction 
of sudder ameens was confined to rupees 1.0,000.; that of inoonsiffs reduced to 
rupees 5,000, tbe limit fixed by the Code of 1827. 

85. The native judicial functionaries of tlie Bombi^ presideocy have no criminal 
jurisdiction whatever. 

86. From the zillah courts, constituted as above, an appeal formerly lay to- 
the court of appeal in Coojurat, and from it to the Sudder Adavdut at the presU 
dcncy. The court of appeal (v/hile in existence) bad also jurisdiction for the 
trial of any original suits referred to it by the Sudder Adawhit, but we have no 
reason to believe that it was ever called upon to exercise it. 

In 1820 it was found practicable to abolish the first-named court as an inter¬ 
mediate court of appeal ; and though it was judged expedient to re-organhe a 
court of appeal for Goojurat in 1828, it was again and finally abolished in 1830. 

87. In the presidency of Bombay, therefore, for the last 22 years, with exception 
of a brief interval, the appeal has been immediate from thezillali courts to tbe court 
of highest resort in civil cases. 

88. The system, wliich at one time prevailed at the other presidencies, of vesting 
iu tlie Governor iu Council the .supremo jurisdiction, both civil and criminal, was 
in force at Bombay so late as A. U. 1820. In that year, on the abolition of the 
Goojurat court of appeal, the judges of it were constituted the judges of the Court 
of Sudder Dewunee and Sudder Foujdaree Udalut, the Governor and members 
of council being thenceforth relieved from the judicial duties which, as judges of 
that court, they had hitherto been required to perform.* 

85). The new Court of Sudder Dewanee and Sudder Foujdafee Udalut was com¬ 
posed of a chief and tlirce puisne judges, the puisne judges being still required to 
perform their former functions of a circuit court, visiting the different zillah.H (the 
Six Coast Districts) then sulyect to tlieir jurisdiction, delivering the goals, and 
generally [Mirforming all the duties devolving on a circuit court. 

90. These combined lubouss of a superior and circuit court having been found 
too onerous for the judges of a single court, the court of circuit and appeal was, 
in 1828, re-organized, but soon abolished as above stated. The duties of a court 
of circuit however were not again imposed on the Sudder Foqjdaree Udalut. but 
instead thereof the zillali judges were, under tbe designation of sesskm judges, 
invested with tiie ordinary jurisdiction of a court of circuit as regards the triffi of 
criminal cases; aud the three junior puisne judges of the Sudder Foujdaree 
Udalut, thougl) still required to perform circuits, were relieved “from holding any 
but Slate trials or any other trials of a peculiar or aggravated nature which from 
any circumstance government, on re|}ort from thd local authority, may wish to be 
reserved for that purpose.” 

They are only required, on these circuits, to receive petitions, abd make a 
general inquij^ into the judicial management of each ztllah visited by tbe com¬ 
missioner. - 

91. The presidency, for tliis purpose, is divided into three circuits, which may 

be termed the northern, middle, and southern, each benig visited once io the ydar 
by one of the commissioners. . 

92. In 

In 1827, the Governor in Council was, Ridde n of thn Sudder 

Cdalut, ap|)eo!8 fiom decisions passed, by tb^ nillab^jud^ Sbovi . ns iigiidtts for sirdars, 

ride paragraph 79/ These functioxb the Governor in Couiidl sthf dxMlieia ‘ 




4il» v|ieidiN»iMw ^ ^&Mer umZSZZ 

uiiiIirt'-'4«^i^''t|S>'>)p»b«ft«B,-oC''tbe.>powi*iJw^ of*the 

weiiwtte^iwilld^te ^ ^ « SKiil 

ctttiit;'of'llttiie lp..-»itteo^aoe.-;.,>.^^ 

1$^ iti>)»s'ci|wdt; of ciuetjMge* »t, the 

iivh ct^seo^'thO ftiit hotf of UKl’tltttlftlhe ^.jNMlMice. m e*B naa 
which the Member of Couacit bu beea called in* aince his appointmeot )for .^ 


pactieulmr.dtfl^« ---M ,. ... * 

93; Kelflila Ml aei^ CmcI^ noNimioriMi 

exceot ttMtt of haili^^MoafidBf iroto w^ the oamber of voieea bappetw to be 

eqMr”' /'V/^vr-/'^•■^u r,. ,* '.■■>■■,,, ....... 


94. liie jp«taent a^ iMt of the Wort are oceapied ia tryieg cwaarttorfi 

appeals direct fcpm the decifiona Of Mnstant jOd^ to cases above rupees, 

«M ond^apiilisl'iaMiaiailliM^^^^^ 

and assistant judg^ as welt'as in miscettaneous busineasu .A|ppeah> to . the 

Sndder Bearaoee’:Udalutareria..the .iiwtaac%, taken np bv a si^le jui^c of 

the court ; and if h^js #^Osed t«> e^icur la lthe decisbp of toe lower court, his 

decree, affieroingtii, is;£nat.{ he . sep. reason to dtmbt the correctocm of the 

decisiae,.,ior find m thofiBse any df inteveft or idiporta^ that has not been 

yet decided, be refers ititoafjdl |»urt, consisting of three judgm, of whom he 

may himself bo one.. In crin^al cases the oMt has to revise alt sentences cria(A»i<«ue»«ruw 

passed by session judges Sw mom tfan mven yeato’imprisonment, or solitary 

cunanement for aia months, and '1|as gcMtally to exercise control over all silliai 

judges and magistrates.* 

95. The salary of the senior puisne jod^ bSB for some years been Jit. saiwie. or tiwjwiaM 

fixed at - - - - » i' - - - - 40,000 

That of the second 36,000 ^ 

Each of the others at - - * * - * *35»dO(» 


By very late orders from-Englaiid 'it is understood that the senior and vacli 
of the otlier puisne judges is tierdafter to rebeive rupees 42,000 per mmurn. 1'he 
three juniors get each 316 per metisoih, as travelling allowances, in addition. 

06. The criminal and masisterial oowers of tlie subordinate authorities may be suuorfiMtr cni«in»i 

• t • 'n I ‘ J trilmmili*. 

very briefly cxpmioed. 

97. Formerly, each judge, besides being the critniual judge, was also the CriintiUil jutlm’ wiiljr 
ma^strate of bis own ziUah, until l8t8, when the duties of magistrate were trans- 
letred to tlie collector, exceM.at tbo ludder station of each court, which remained 
subject to the control of the judge, ^ magistrate; but in 1830 the police and CollHtlorM now 
magisterial duties of «ich suddet, station were also tfausfetred to the collectors, 
excc{»t at the city of Surat, where they are still performed by the judge. 

,1)8. In. 1830 the powers of thc*^ erhhioal judge’^were increased to those o 4 a criniinnijM^*** iB»d. 
.session judge, in which capacity Im has to peirfortii at! the functions of a court of ’*** 

circuit, trying (with the aid of pis assistants) dll cases involving more than one 
year’s unprif^nment.; and, tlie nujpber of eiil^is having been reduced to six by 
placing two coUectorates under the juriadictibn of one court, the session judge, 
in four.out of tlie six. Has to perform circuit twice a year to the subordinate div i- iVrfoviii circuit* 
siou of the zillab, there to deliver tile gaol, hod generally scrutinize the state of the 
estabiiihmeut. 

99. The uMtsiant judges try eriminai cimes referred to them by the session judge outir, of a^sdintatif 
(or, at the detached stations, those committed by the magistrate) having power to 
sentence,to two, or (with special ppwers) subject to confirmation by ttie session ah xix. of idS* 
ju^e, to seven yiiars* iropnsonmeht’with hajd labour. The assistant judges at 
detHched stations have somewhat liigher powers, both civil and criigjiial, tlian those 
immediately untier the tudge’s superigtendcuce; they prepare cases fur the sessions, 
,bdve^lphairge;^tl5B;'|po1;'&e:'■' 

106. lEvm coftc^^fi or sub^feetori'as magiltrate, or joint magistral, has D>lie 4 ;i«r atm) tnci^^' 
beea since t8i8 tested with the entire umgisterml ar^ pdicc duties of iris oun - 

district; 


iS civil cSsefs die tame couwe of mro* 

cediifS is atmi to tile cimitiy tti| B|[|^ Agm firetidtoeies. 

300* 3 X 






No. g. 5 »o 


Ki«i.m«n. ... , district.; aad» since 1830, .of tbe aodd^' 

crimmal cases to the extent of awarding one ^j^'n 

labour and fine. AD cases requiring greater {Hn^lsiMoeitt hit cod^a^: ^ 

AmtiuM coUoetiin trial to ttic session judge, 'l^e assistant collectors ^ alsdi asristant magistrates. 
* 5 ;, K''”""**”* ”***'" Under the Code of 1827, ina^strales power at^udge to fi.B^., ;ordiadirir 

Oriiitiary powers of imprisonment not excoedit^wo months,'Do^ng to thutf Btaripes, and personal 

restraint. Assistant collectors were constituted assistant magistrates; the magis¬ 
trate having power to refer to them any cases witliin his own co^mzance, but with 
liberty to mitigate or annul any sentences passed by them. By a Regulation 
SpseiiJ ia the Dckhan. passed iu the same year for tho I>efchan, then fint brought under Uie operation of 
the General Regulations for the presidency, much great® powers than those 
above stated were conferred on the magistrates in that province, to the extent of 
two years’imprisonment with hard labour, dne, flogging, and personal re§‘trattK. 
In 182;; the power was mvmi to goveroment to invest assistant magistrates with 
ioTfornfe'y"*'powers. In 1830 these powers were reduced, and those of the raagia- 
v.rywicre. assistant magistrates in the other parts of the presktency were enhanced 

to one year’s imprisonment with hard labour; and this is now everywhere, the 
limit to tlic magistrate's penal jurisdiction under Bombay. Sentences, .exceading 
throe months' imprisonment, passed by assistant magistrates, must be conflrmed by 
the magistrate. 


loj. The salaries of the Revenue and Magistilrial departments are as follow: 


Principal collector of Surat 

Per Measem. 
Rupees 2,666 - 

Per Annum. 
- - 32,000 

All other collectors and niai^istratcs 

^9 

2,333 * 

- - 28,000 

Sub-collector and joint inagistriiLe 

99 

1,400 - 

• 16,80a 

First assistants 

J9 

800 - 

- 9,600 

Ditto, rutnagirce and kaira 

9 9 

700 - 

- 8,400 

Second assistants 

>9 ^ 

550 - 

- 6,600 

Third assrstant principal collector 

y9 

500 - 

0 

0 

i 

'^I bird assistants - . - 


400 - 

- 4,Soo 

Fourth assistant principal collector - 

99 

450 - 

- - 5,400 

AH others - - . - . 

. „ 300 to 400 • 

3,600 to 4,800 


OrijgfiDaJ 8uils. 


102. Statement of causes decided by the courts under the Bombay presidency, 
.838. 


OllKrlNAI. SUITS. 


No. 

Balance 
depend ijig. 

1 FUi'd. 

Total, 

l>ecid<‘d 

oil 

inerits. 

Adjuated 

or 

M’Uhdrntvn. 

LJistiMs«od. 

Total 

Balmice. 

European Agency: 




i" 






ti 

Judgi’.s mt agents for Ninlar.4 

‘J 

4 

I 7 

11 

•2 

2 

1 

5 

Afirii8taut ditto - 

- 

1 

^5 

i 

77 

53 

- 

7 

Go 

37 

Judges - - ^ 

- 

0 


i 







Assistaiftt tlitto - 

- 

JO 

H 


39 

10 

1 

11 

22 

7 

Total - - 

- 

16 

4;j ! 74 

117 


3 


^87 

30 

Native Agency : 

I^ incipal sudder aineons 


6 

137* 

j 

1 4,3*0 

4,67a 

2,838 

649 

703 

4,090 

58i 

Sudtler aint'cns 

- 

U 

H41 

I i ‘^504 

13.345 

8,177- 

*.597 

1,699 

*2473 

872 

Moonsiff's 

- 

(>G 

a,73G j 

[ 4<5.('«7 

50,353 

377143 

12,828 

5.7«4 

45,675 

4,678 

J.'digfordarK 

- 

nnt kuovVii 

J44 : 

418 

562 


- V.- 

70 

^ 423 

139 

Total * - 

- 

8l> 

5.084 : 

Oa.s.'io 

68,932 

38,511 

I 6 i 974 

8,176 

62,661 

6,271 

t^RANn Tt»TAL - 

- 

• 

. 5 ,* as 

63,944 

^ 9,049 

38,^76 

*68977 

8,195 

62,748 

6.301 

Apveai.s. 








■■ 

HO 

i 

Agent - • , 

• 

‘j ' 


«5 

s8 

‘ 20 

. 


HQ 


Judges . - - 

- 

i 


919 

>437 

»,oi7 


Ho 

Ho 

1 ' ,335 

Assistant judges • ■ 

^’rincipid .Midiier nineens 

- 

10 1 

378 

1,875 

».*53 

1,222 

42 


Bo 

[ 9 H 

• 

1 

1. J 

V 

87 

81 

1 

Ho 

mm 

I , 1 

Total Subonlinate Courts 

M) 1 

1)10 ' 

2,895 

3.805 



1*3 

*,547 i 

i ,*58 

^luider \daw1ut 


■ 

uC j 


” » 45 ' 

' 

»43 

■ 

■ 

143 1 

102 

















I04> Statement showing the amount of criminal busiaeta dispose^, . by |he 
tribunals under the Btnnbay presidency, 1838. 

Balance of past year with disBicl and vUla^ officers - - - 64? 

Magistrate - - - 300 

Judges - - - - V- 316 

1,264 

Received during the year - - - “ - - 37,987 


Totai. - - w 3,9,351 


Disposed of 


r y district andl 
village police/ 


Acquitted 

Punished 

Under examination, 


12,301 

* 2.939 

703 


By magistrate 


Transferred to magistrate - 
Acquitted - - 5.818 

Punished • - 4,200 

Under examination, 548 


Byjudge 



Transferred to judge 
Acquittfid 
Punistied 


1,053 

1,401 


Under examination by jtfdgo > 


2.5,943 

13,308 


io,56f> 

2,742 


2,453 

289 


* Sudder Fou<(iarce Uddlut. 

Number of offenders whose trials referred - 

Sentences conhrmed: Death - - w * 

Trausperttttion for life - 
Imprisonment for life 
Ditto with fine * - * 

. , \ Acquittals 

# 

.. Review of sentence on petitioa •> 

Confirmed 
> • hl^n^d.or anmiUed > 




272 


244 

""28 


A 


” - 291 

' . .aot 

• ,*9»' 


291 





N o* 

^iipoMl of original 
Itf. 


AbMOM of judiekl 
tMdniiig tn thoM 
dcitlM to bfloona 
chrU jodgM of tppeal. 


Anil ttMiM jodgM in 

MOM! OOMI. 


^rfneiplA of odmlMioD 
to the Compmy'e civil 
ftmice, tnd edueatioual 
tfninlDg of their civil 
tlTVOUtV. 


i<»5. IV b» uen from 4 » Ak^nig 
ftftiiratioii ibr the 

Bon^y prendeacies, and it h pro|iiosed to eiKtead^ln ufartiF. 

baaed upon the prindpVe of «ta|doyti>g' MtawjoiA^! «ad daO^ipsiici^ia 0 

nrhnary disposal of ’soita, nader jQid anfegaiarfls of igb .tawBeiBnto '^ja ppeadsadaw 

j^ropean fboetioiiane^ ondfliroBIbbcuigmRlBftf^l^ltbkaii^am 

conduct'of the native jodgeSb'' f-t b - ".••i 

106. To the jostice aod spuiid poDcy,hf Vv 

but in reducing it to practice^ an evildf i very seD Oui ttattii^' hat’bi^' i^fftd, 
which has already been eateiin^ery ten, ana ;h if not Mthe^ed 
impair the judicial administration. We allude to that whi^ has attrac ’}^r 
Lordship’s attention, the abeenoe of ail previotia traimni^ in tt 
of first and local appeal the government imist |Hrioeq>ally look fiir tbe guida 
and control of the courts of priman jurisdictioD.: .' Atpreaent there ia> not a single 
situation in civil branch of the Judicial De|>nrtm!^,ip,®®Pi*‘^f a cov^ 

nanted servant before his elevation to ibe iibpor^t ftor in 

Bombay do the zill^ and assistant judges exercise ahy pH^al jii^iimn^h before 
they are invested with appellate jurisdiction. " , .T. ,, 

107. In the crimimd branch, ttose dvil servants who have risen through the 

grades of assistant, joint magistrate, and ma^trate, have the benefit of the ajsow- 
Irage and experience acquired in those offices when called to exercise the powm 
of a session judge; but in Bei^al at least, aucb n preparatton »not eosddered in¬ 
dispensable, and an officer conversant only in revenue matters is equally eligible to 
that appointment. , % : . . 

108. In devising a remedy for this anomdous state of things we have been 
led to review generally the (irtnciple of admission to the Honourable Company’s 
•civil service, and the edocatioBal training both in Enj^nd and India which the 

f )crsoiis nominated have to undergo before entering upon the active business of 
ife. 


the great importance of the duties which the civil servants of 
*'''**^ ‘ tire Oompatty are destined to perform in the various braoebes of our Indiau admi¬ 

nistration, ond the extent to which, from the weakness of the native character, the 
happiness of the peo|)le depends upon the individual disirositions and capwities of 
the officers placqd over them, it will readily be admitted how essential it is to the 
credit of the govefnntent and the welfare of the millions committed to their charge, 
to raise to the utmost the moral and intellectual qualifications of the covenanted 
civil service. In the depressed condition of the people caused by the long period 
of misrule and confusion which preceded the establishment of British supremacy 
in India, the benefits of the strong aod settled government which succeeded were 
no doubt sensibly, felt; though flm instruments employed were bqt.ill qualified by 
previous education, and pursuits for the discharge pf the nety duties .whi^ devolved 
upon them ; but circumstances ore now greatly chaoged.. j^Opulatlon has in¬ 
creased ; cultivation and trade have extended; European residents me gradually 
spreading themselves over the country; and the commercial and other transactions 
of life must be expected to assume a more complex cbaracter .as st^c^ty advances 
in civilisation,. aod the elements of it become , more mixed, x. iit„every step the 
country takes in the march of general prosperity and improvemcolf,the .duties of 
those employed in its civil administration become the more delicate and iinportaat, 
and wljiist extensive efforts are niaking by means of at) improved education to raise 
the qualifications of the natives of the country for tbe stffiordinittevituations'iindeiv 
government, it is a matter of paramdnht importance, to' wactfrom thOSe'fbr wh(^ 
the offices of greater responsibility and control afe bxdosiveiy reserimd a h^Hth' 

standard of qualification than has yet been required;, d 

reganung ito. In the sliggcstions which wc are about to stibmit toybuf' Lonlslit^ oh tlds 
" subject we advocate not those measures which abiltratded|y we sh<^d 'chdiidi^ the 

best, but such as we believe will be fouhd tbU'tootd efiMnhl; (idhsiltim 
due regard to the patrona^ vCsi^ in the Hohouriiffie East' " 

' 11• We think tne first object should .bo to extend as ^ «|TP!ta(®l|cah^ 

»* cci»tt»mice. of selection for the civil semioe; and by adcqitiiqt the pr^cifdftcP^ ceitopoti^, 
to secure from apiong a large body ofeandidatoe t 

possessing st^rior talents and acquirements. . .■> ; ‘'f , • , ' 

» na, Witk 



fptiscM^lH)iiit iii|i(Bfaab Mmdd'te Midbltettiitraiii 

f<»'a<H&iNii«4a'iiM<ei«|l’i»i^ »?lllil|iji‘io«tMBiwtwirf .iii^ 

iioo,: 

daljr q^lified the result of. it, tite rapoin^ieiats ipt^e.civibserKk^^lm^ 
boatow:^. occojptlijDig to priority in ^ ^amipera’ lists.. . ,... 

_’' A' ■- '• jW^ ti'' 1 JJk 








.^13. If this sdietne emuKtt be edopitM^ifl ilKfidleili«xttttr» roe^iniifedi^Ab om. 
Q«ar «n appiXMieb tO'St j^ qieysiie fii^ pMotie«jbi%aad«tlMRt ii^ »tt ewen^^ 
eipieof oompetitkmbe'pmwlveaj:' mt. 

* h" 


stations they are dastided to fill. We 1 iaw 0 xed nri as thn agis at '^hica'scabol 
eiiecat^ is .usually • Oompietedy^a^ stodeot ia.prcipiHrad to <|)rofit by au 
advanced coui^' of study m .scieoce apd' i^eiiarai- kitwarled^e. Tbe adakioiial tbnep 
years ioate ao,'tiie <ainiiBiui> afu^ at tabteh a.civU seiWBt woidd qutt>£n|^bRd.liQir 
India, which wa think a pralefiible mbimiua to dMpiiUiw establish^ :‘;>V 


115. The course of study to which the civil serVShts sbtiuld de^6tb th^selV^S uiun. 
during the remainder of theiv stay in England is, in^our opinion, Hiitoiry'lii gChCt^li 
and the history of India in mpdculart politietd .coonomy i moral aod politicai 
phii(»ophy; -ana joriapradencc^o^tecially that branch of it which nd^tea to the 
conflict of lawa It would bte advim^e that a syUhbos of these subjeett slmuld be 
prepared, in which the best sources of inrorinatiou should be pointed o.i}t. 


116. The progress of the students in these departments of knowledge should uitio. 
be ascertained by annual examinations 3 and the examiners idioiild have full autbo* 
rity to reject at the final examination any one whose aUainmabts did not reach a 
certain flxed standard, or whose general conduct and character were foimd to be 
unsatisfactory. > 

1 ] 7. It would of course be osschdal to the success of ibis plan that the standard oittu, 
of qualification should be ri(^'dly'adhered to, and that die Board of examiners 
should be so constituted as to cotninand the confidence of all, and secure the sap* ^ 
port of put)Uc opinion in the firm and upright discharge of their duty. ' 

118. We do not attach Importance to the study of the Oriental lanj^ascs in unto. 
England beyond such 'an elententary acquaintance wiUi them os would accelerate 
future proficiencyin lifdia. If is in the latter coifdtry that the greatest facilities 

for acquiring this description' Of knowledge exist, add we think the principal part of 
the time spent in England Would bO’ most profltably devoted to the pursuit of 
European literatnre and sctetac%;. Considering also tlie very limited .menus of 
instruction in^be Oriental languagtM'nvailable irr Engiand, tbejHSstablishMient even 
of a low Oriental test mi^t interfere with the princMe which we suppose wilt be 
acted upon, of allowing the civil servants to choose meir own plans and places of 
histructton. . ,* 

119. On their ill India, ti,3 attention .of tbe civil servants should.!^ prtu- nitu. 

cipaUy directed to study of the vcimacuiar ian^^ages, proficiency in two. of 
which should bo reqqu^ of tbem. . * , 

*120. Their professional studies should now assume a beat character; means 
sliould be HordedJ^em of attiring a knowledge the system of the internal 
admiqistfWmn of the bounty, i^d ojnhe priqcipbd of law and'equity which twye 
regniated tlm.decisioiKpliC' tbe,^!!^^; f Ftf. this purpose the Begulations 

eimcted fprj^c gmUeobf pri^epcy 1leporU of cases decided by Her 
Majesty^s and the Ci^pany's supertbf courts; and tht^noet osefuil portbns of the 
Hindoo and Msihbmeddh law^Wldcb Imve bran rendered aceessibb to the English 
student ty friiudatbns aqd ti<^l$si% sbduld be made the subjects of lectures. 

And towd^^ptBCtlcitt' ktiowlec^e of ^administration of 

josticc,l|K student snohld to required, at to attend the trials, 

^0. • t X1 . civU 




KrliiCfttlon In F-tlglanr] 
of till* rJvil sfirvHiltfi. 


Tmiotmr of tji*; dvU 
HorvAitlK on IhJoK re- 
portf^d ijimliflt'ii fco 
ImKi- a |iuit in intblJtf 
buHlius!). 



riding i^r of th(B ,inf|);ier8;?«biefa^^^^^^^ jjy?* 

as d» #abO“'’' 

on a (M^iiasioa, a(ouI4 »bo ^ araikbie/for 


greater odvanta^ tb^. tba sijpranHt fco^rti^ with ^^if .amniin^ 

course o^procedu^,,; ,,. " ”''' "''"''' 

' 131 '. Ibit^odi^l esk^HMatibns sbtkld 
progress made tn Uiase various brandies of study; anil on a 
a certain test, he sbouKt be declared q^ti^ed to t;ake a j' 

123 . In this stage of bis nwickte, we tbinic.^" very desirable that he Bboaii^ be 
afforded the best opttortoaities of perfecting bimiself in the and aeqaiif- 

ing a general knowledge of the manners, btihits^ feelings, ana institntions ofjjie 
people. ■ V-' • ■■ . ■" ’ ■ 



123. In our courts of justice the native charaeter » seen, in its worst aspect; 
and the unfavourable impressions wfil'li^Ute mind of the young dvjilnii receives 
from this partiall view is too apt to I'fjve a pr^udklat knuBnee npotr. the whole 
tenor of his future conduct. On the 'other hand, first injpressiions drawn from 
intercourse with the respectable classes, and a more general sbrvej of the people 
in their Ordinary intercourse with each other, would lay the foundadon for a- kind'* 
liness of feeling towards them, and a reasonable consideration, for tbeir pnjitdices 
and failings. 


i 24. It is chiefly at the beginning of his career, and whilst holding a subordi¬ 
nate situation, that the 'civil servant will find time ior the prosecution of genera! 
inquiries, and the greatest readkess on the- part of Uie natives to communicate 
their sentiments. Tlic possession of superior oi^ is at all limes an ohskWik to 
free comnf^’nication witti the people; nor would we advocate in the higher ji||||ictal 
functionary' that familiarity of intercourse which would be useful and proper in the 
officers of revenue. 


12'). To the acquisition of this description of knowledge the revenue systenns of 
Madras and Bombay are pecnliarly fkvourable; there, the annually recurring 
ryotwarry settlementa require a constant ami local intercourse between the 
revenue officers of government and the agricuUorai inhabitants, and the minute 
information respecting tile interests of the different classes of the village commu¬ 
nities, the various rights in land, and the instruments by'which those rights are 
modiikd or transferred, necessarily acquired in the course of sucli detailed arrange- 
ments, cannot but prove valuable to the future iudieik officer, 
r- 

We would therefore recommend for those presidencies that the civil ser- 
vdnls, on being reponed qualified to take a part in’*public business, sliould be 
attached as assistants to collectors and magistrates for tlic period of three years; 
that is, we would continue the initiatory system now in force,there, wbicli was. 
introduced during the governments of Sir Thomas Munro and Mr. Elphinstone. 


127. Uegarding the junior civil servants on the Bengal establishment, welind 
it more difficult to come to any decided opinion. The detailed village settlements 
which have been for some years in progress in the Westei'a Provhicas and Cut* 
tack, and partially in Bengal, Bchar, and Benares, afford perhaps even batter 
opportunities of acquiring practical information than the ordinary revenue ai-rikge* 
nionls of Madras and Bonibuy; but these scltfements are now di-aw'iog to a clok, 
and wei understand that in about two years tlie whole will be completed either in 
perpetuity or for terms of 2.', or 30 years. The principal business of the revenue 
officers will then be reduced to the simple duty of collecting the revenue and 
making tlic usual air,ingcments in the departments of Abkarry and Stamps; and it 
is only the occasional failure of a settlement, or the inai}agemeot,ef a few estates 
under the superintendence of the court of wards ;whieb would call fiar locakand 
minute iuvestigafiotr. To a knbwlev^ of tb^mere ropfiM of a llengat cbUeetOrls 
office as conducted at the audder station, we attach im imj^orknee:^ 
for judicial duties. ' ^ ... ; 


128, ‘NVlicrc the charge'of the phlke is also vested' in .tho 
(as is universally die case at Madras and ^Sowbay), the -e 

the assistant int(i|pc iuteribr for the purpose of to^l'ini 


tunity for acquiring inform^ioq, and would operate os a.theck.ob 




S^!^ which w« g«!!««l 

»W!^^i «6 of S^SStSiL ^*^'‘’*»»' mwBfe 

a; otlRirxviae «e would ^ o3iS5!^ ?««»,•»». aj i0iihpr,4wh 
e. ^te wcjdiuruwiau^to^^^ s«^le«te<| /w Uw 

nm ft period <rfW years. ^ " «"«» »« «««il prt«e»% adv<«rt, upd cotitiftttc 

cho^ tlie ahil^ia^*^” 0001^^0^? “‘ofossil proparatiqn «x- would p„i 

ju^eia! iioe ; il^ m we Jiixmosf tfes/al^i so ehMln*’^h*”S “‘“pipyiuent iu tbe «'*J«<»w»l 
exddrfedrto line. ^ ^ 

"“^^“ rl’^-Mheex^S^ndesdfWaeS ' ^ ; 

the period of adectb^^riw^ir *“• ***® ***^'* *'^‘*“^* career a nitw 

deferred to as late a period ‘T^f ‘ '* *>’'»“« bl ^• 

allow of the fullest developmeit of tbo^e fonsiderntiotis, td 

govcnmicnt in the distribntmn of its agency,^ “hhcations whicli should guide the , 

ser^Lts in Enlind/Sld^o^^tbSTsfa^ilaf irtllr"’ ws, irr«. «»tr. 

S‘;s 

of government, we thin* the accurlt^^all!^ '^*^*^** 
right and wrong, and the i^enerar kiiowli>ii4iift ,, ihc principles of 

«uch a course of study nrust lead, will be " f 

•pm'foMfc'juX.i K»T'»” wi% 2 rmVr".nzn“"* 

ffsr''"' 

Cali?,J'* « > »■ Mi...a ^ 

.to .ubi«, «f 3 “<liml to.m»g.^vXS^rfrf S' ‘■^“'“l "flndii, ™, 

tbemn reared to, is appended to {Lis address Tt iw *^ *'* Ooderieh 

to the judicial tr«„i„g"of hativ^rb^r^inJH 

purpose, escept that in the case of English SeJtlS! .T*"^ “PPhcahlc to our 
cipie insisted on in the letter to Lord olxlcrich dn° *'” *dofect of moral prin- 
posed 1 ^ Mr, Cameron, of constkStLibf u Tlie mode pro¬ 
to all of us uiffexceptionable; anti we Recommend judicature, iii)pEare 

first apjwuntmeiit to tbe judicial line, should !«• «''Servant, on his 

a mofussil court superintended by ft t^ovenan^ “ «« official assessor to 

if°‘ toOiuiTOl, 

teml duties now left principally toihe Sve r u ^ 

ten^nee of iriiicb ite ^dgbfj henStSrd&IL"*^ ^ **«* 

denraWe than he ahould be occ^^ 2 KeJIS^^;i ^ titthfcr a ^ 

teftal iwvesggatwmsepdiieeted.wt«wof,hoadftctinj 


‘‘ ^ servants, Wr c«, 

:»,.!■'■■■ % •■ '.’■ ■,"■'■■ ■■■■ . , . ’ • ' ..T. ^•“r pf,h,,j„„ 

■’3«to. ■ ■• ' ' ■'■■•■ • ■"■••■ . , ■ ' '' '■ '•■ 
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137. To the majority ^of the Gomifusaton^s k Appears 

—imriiisaioiiuw. Revenue Department 99 they cooifemplftte, A young n^ ^mU 

a better c^^imand of the native languages, wbich he man of oAmily^ be 
nually using, than if be were occapted A^og ttieyaoie time ip the dtn^ Of W 
assessor to a Court without any obli|^tioa or paying^ any iiced to take ap s^vve 
{>art in the proceeding# as an intpylocutoti |t appears to tkem^ also, thet a 
whose duties h^ve brought him into co^act with people of all classes, W have 
afforded him opportunities of makin|j^ himself acquainted %vitb their tnaoplys and 
habits, their ways and forms of dealing, and intercourse with cadi other, and the 
details of their economy gepcraily, brim has conversed with them freely, and is 
used to hear them speak vrltbout reserve, is likely to be bettm; able to deal with a 
witness so as to elicit the truth froiti him, and to know when has got the truth; 
better able to estimate the value of native documents exhibited in evidence, 
to understand the merits of causes turning upon the ordinal^ tronsactioiis and 
dealings of natives among themselves; better able, therefore, in general to perform 
the office of a judge, than one of the same standing who has had m oppoitunides 
of becoming aerfbainted with the character of tlie natives except as U has been, 
exhibited by thoaC wliom be has had to do with only as adverse litigants, or as 
tutored witnesses, although by bis practice in judicial business be may have be* 
come better versed in jurisprudence, and more expert in applying its principles 
and rules. < . ^ 

138. They do not apprehend, how ever, that a young man w'ell grounded in 
jurisprudence by the education proposed to be given him in England, and having 
in view to attach himself eventually to the judicial lincr^nd being of an age at 
which he may be expected to have attained some stabifity of character, would 
altogether neglect this science during his temporary employment in active duties 
in other brancheiT of the service. They would expect him rather to prosecute 
the study and to improve his theoretical knowledge whilst laying up a store of 
iofonnatioii and experience, which must he of the greatest service to him when 

^ he is called upon to apply th%t knowledge practically in the discharge of judicial 

functions. 

Oil the c»ni|»iotiojn>i 139 * On tlic Completion of the last stage of his probationary course, tlie civil 
servant should be eligible to the office^^of jitdge of a court of primary jurisdiction, 
from which he should be promoted in his turn to the situation of zillah judge of 
5 distinguished of the officers of this grade the judges 

ihwic« to fis€ totiir of the sudder courts siiould be selected. The number of courts of original juris- 
diction to be reserved according to this plan for the covenanted officers, should, 
i iiijiwo, Bflfoffiing; tu as fui* as practicable, be so regulated as to insure to each three years' experience, in 
the trial of original suits, before his promotion to be a zillah judge.* 

wodifioatKMi oi to rc'. 140. By tlius sccuring to the civil servants destined eventually to superintend 
comioomiution coi»- coutrol the native judicatories an appropriate training in the first place, and 

jeoiiuttfovnirrUqiort. aftcrwards u duc degree of expencirce in the administration of justice in courts of 
primary jurisdiction, wc think a sufficient remedy will be provided for the great 
defect which ne noticed as attaching to the present Judicial systems of Bengal and 
Bombay. And with the full information which we have obtained in the course of 

our 


* Wc^ve adverted in two previous noteft to the roanoer in which the institutions which we con- 
teniplurc'hir the improvement of the English portion of Indian judi^ture may be made conducive 
to the judicial education of the young civil servants. The subordinate civil courts will consist of 
severnt judges with various degrees of knowledge, and various amounts of salary. Th^ will have 
to lulminister English law, Hindoo law, and Mahoniedan law. Tha chief of each court will distribute 
the suits nrnong himself and his colleagues (afVer the plaint has disclosed the nature of each suit) 
according to tlic qualifications of each Now we think that when this court shall be esublished, 
young civil servants, before they arc sent CO administer justice in the mofussil, might Officiate as 
inienor judges. Nunc but the most simple suits would con^vd to them in the bc^ning of tliek 
career, by the chief of the fourt, none but such suits as, accordiug to the tt^iy ^ the presemt 
system, arc intended to be brought before the court of requests.* uit provisim in our ssiieine 
for tlie transler of Suits to judges of higher qualifications if unexpisiked iliScu&ties should eibi^ge in 
the course of their investigation/ 'II10 young civil servant wtli thus oxevcisf tbe jadiciaf functaon 
in such a manner that his inisUkes may be prtventeiMby the transfisr of tfie nitt, or by consultatioa 
with luH superiors, or may be set right by an immediaipho the Re will exereue Ids 
function under the eye or the College of Justice and thb u^efniniMit. iand in fibe presonce of the 
watchful imd not very submissive public of the capital; RowlU soquimhaidta'oa alltil 

itiOthod. and the art of weiahine evideaoe. and of MiNiiiaiifia taur'lrciin not. * 



fM|maeiit«fiti|^<Hrtt /twrwciul^twtsb t« «»o 4 tf]i.<m^i|)e«»ne 

^Hcipiei 4 bil-r^wHi«odittiqa^^. 4 ^^ «|(M»iiM)ii^ Rq^uct 

^Mag« m th^;^ jiiieial ^blishsients. «t, y«dna»t;to sfniGt .tl;^; j||-^rigini^ *>-'—^ 

be b:ft.«y^nt«ri!y in h»o<t,< 4 ‘ tlw iwtiHCfudge*. >, ;-„ u -m ■>■■ 

Itibilkii'Akttl^bjeVil^'hav<e once be^inn attnelied tofbe JudkiiilD«wft<> Bmolvnitiita ^ 
in^rit iimjp^ have no^^^^ for dUappoin^arit^ 0^li ffiterei^ to the |t<fcttOiafy 
advatitagefirOf other !ine$^ the emolumetiii of it?%bould bcao adjusteid ^ rewhr 
it on the irholc the most lucrative branch Of tlieservice. ■ ’ 

*142, Uaviog thus submitted 40 jfour t«ofdshi]> Uie suggestiups which have ;8««oniitppi^ 
occurred" to us on the first topic proposed for cousideration, wp proceed to the 
second) vis. the expediency of appointing a chief judge with superior emoluments •uudorcoun, 
to ^ach ol tlie supi'cme native ouuits. 

143 - I*' England, the judges of the superior courts sit together, in the presence Aea^vn* w 
of a numerous bar, awl a large concourse of spectators. |n those coum iher^UM C. 
numerous occasions, besides the pfonounemg of decisions, on which it is fitting 
that only a single authority should spfjak in the nlime of the court. On all such ^ 
occasions It is desirable tlmt what is ddiiveied should be expiessed with propriety 
and dignity of language and niannc r, and not incfely that U aiiouki be miobjec** 
tiofiable in substance. There are also many occasions in which decisions are 
pronounced, where, if the chief justice delivers his opinion on liic law, or faclSn. 
correctly, and in a luminous manner, the judges who follow will be shorter in , 
the exposition of their own views, and will frerpientiy do no more than express a 
flimpic assent. In this manner a great deal of time is saved to courts. In Engiand, 
also, the chief justices have in charge the Nisi Prius sittings at ‘Wealftninster ond 
London (including most of the great mercantile causes) in addition to their share 
of assize business. This is, perhaps, the most difficult duty discharged by the 
English judges. It muy l>e added, thatj until very recently the Chief (krott of 
the Exchequer discharged, alone,^a large emiitable jurisdiction; lie at present 
tries all the revenue jury cases. The Chief Justice of the Queen’s Bench is 
Coroner of England. The chief justices arc usually appointed to the Privy 
Council; and more thnii one of tlicm are commonly promoted to Ibe House of 
Lords, w here their services have often been of great utility upon judicial apiieals, 
as well as other !(?gal matters. The present Cliief Justice it is believed exercises 
particular funciious in conducting the business of the House of Lords. Tlic chief 
justices arc, moreover, entrusted with various tu’ (^ffidu duties of minor importance, 
including the apppoiutmeut to several subordinate oftipcs. 

144. As the occupation of chief juMiers in tlngland requires, rather than that OiiiiUflcatioiii mimw 
of puisne judges, powers of communicating their sentiments with impressive 
effect in the presence of a public' audience, whilst the most valuable qualihcations 
of puisne judges arc frequently not combined in any high degree with that of 
eloquence; so, in England, there is no difficulty in Wlecting for the one or other 
station. The Attorney-general usually succeeds to any vacant cliicf justiceship. 

The Attorney-general will commonly he a person cotnpclent to lake a pari In the 
debates of the House of Commons; at all events, he will geuerally have acquired 
distinction as a leader of causes. The talents of a leader ol causes, and those of a 
learned and sensible junior, who, possilily, would he very incompelent to address a 
jury with effect, but the value of whose legal ojiinions was generally appreciated, 
will often indicate the proper person to be selected with a view to a chief justice¬ 
ship or puisne judgeship. The promotion of a puisne judge to a chief jusUceship 
is unusual^ and if it were common it might tend to shake the pubuc opinioririn tlte 
independence of the puisne judges. It often happens, in England^ that the puisiie 
jpdges of a court have, in many trials, at Nisi Prius, acted under the control and 
directions of the chief justice, as their leader. 

145.. In India, none of these circumstances exist to affect the couKlitution of c<Tntr*»t«fcircum- 
tbe Company’s supreme courts. The iunctions of the sudder judges arc confined ^ indta,** 
tO' the judicial business befpre their courts. In Bengal, and Bombay, the 
{^ea^at part of l^e civil business of these courts is disposed of by 'ilhe Judges 
sitdof smgljf. Ill the Sadder Court at Calcutta, about two^hirds of the civil 
suits MO thus disposed of $ and in that of Bombay, about one half; and the 
same tnight take piece at Madras under the i^xisiing law. The number ot* 
gractiliooeirs is very ^ ^ and ^ e believe the audience, generally 

speaking consqi^ of IkUe more than the parties mterestsd or theif agents 
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ofJumor amthofised pleaders, and other parties or t^ir agenJis awaiting tbf^r^ of 
^vWServaiJU. ' mvn suite* ’ ' "k ;Jr ^ 


uift npjvjintwwit 146. Ito'r do the circutostances of the two countries differ’le% with regwhfelo 
ciodjRii judge*, tjie mode in^ which the judges are tq>p<|h^d. sphere of seleclion for the 

highest judicial offida under the Company’s control is limited to the civUjservice, 
in which promotion regulated'^^on the^'principie of seniority as the geneml mle# 
j It is seldom, that very superior qdaUficiNfeioiia are to be found in any particnltr 

judge which would render liis elevation to an eminent position in the court COn« 
(lucive to its greater respectability, and^the improvement of the administration pf 
justice; whilst from the peculiar nature of th#civil service, selection according 
to individual merit, unless that merit is generally acknowledged, has been founfd 
to create/Jissatisfaction. Indeed, it was an inconvenience of this descrip^O 
wdiich induced the Government of Bengal, In 1829, abolish theSdistinciKvc 
appellation of the judges of the Sudder Court; and as the duties of all the sadder 
.judges are essentially the same, there does not appear to be any sufficient reason, 
while the constitution of the Sudder (Jouft remains in Other respects unaltered, 
for re-establishing the distinction of rank and emolument that formerly prevailed. 

r<»pf)(ip»i coiiogtior i^jr, Tlic lughest courts in the country which we shall recommend (and which, 
*"**^** fov the sake of distinguishing them from the present supreme courts, we propose 

to coll the ^colleges of justice) will consist of the judges of the supreme courts, and 
the judges of the sudder courts. The chief justice of the'^Supreme Court will 
l)ecomc the chief of the College of Justice. 


148. Should our recommendation on this subject meet with the approval of 
the goyernment of India, the chief justice, as president of the college, will be 
invested with certain powers of superintendence and direction, which would give 
consistency to its proceedings ; whilst the combination of the knowltdge and 
cxpeHence of the English and Indian judges wrould tend greatly to improve the 
practice of* the couvts, and generally to raise the standard of the judicial admint^ 
stration. 


nitia ■ 140.“We admit that the appointment bf English lawyers to preside over courts 

which arc to superintend ^atl the judicial establishments is not unattended with 
risk; but wc think, that, upon the whole, it*is preferable to the appointment of 
judicial servants of the Company; for we think it more probable, in tlresc days, 
that an English lawyer may be found free from the narrow prejudices wirhich his 
professional education has, it may be admitted, a tendency to create, than that a 
judicial servant of the Company should be found with a mind sufficicutly disci* 
plined in the principles and distinctions of jurisprudence to watch eliectuaiiy over 
the whole administruiion of justice. 


Ijut topic; Ex|H 5- 
dii'Dcy of liivo^Un^ the 
Buddiir coiirtB with 
orighiaJ jurisdiction. 

Rctufoim uKUinit Buoh 
ft nctiBurc. 


150. The last subject is the expediency of investing the sudder courts with 
u limited extent of original jurisdiction. 

151. To this measure w e think there are, under present circumstances, serious 
objections. We consider the great object of tlio sudder courts to be, to fix and 
niainluin right principles ; to preserve uniformity in the administration of the law ; 
unil to exercise a general supervision and control over all the inferior courts. The 
system of special appeals, which we have recommended in oUr Report of the 
4th December 184!, for the better attainment of this object, would throw open, 
the sudder courts to a large class of apfieals now altogether excluded'from themi 
and we believe the present number of judges would not be found moi>e than sufii* 
cient to the dcspatcli of the business so increased, even under the modification of 
the present practice of trying special appeals which we have suggest^id in the 
Bune Report. 

152. We entirely agree with your Lordship that man can be capable of 

appreciating the value of evidence who has never heard a witness examined, and 
who is not well acquainted with the mode of conducting causes jn courts oi(ju6tic]e> 
and generally with the national character as well as the national languages); for 
upon the value of such evidence, and such knowledge of|fh&iticter and of Iqnguag^, 
the decision must in roost coses depend.’* # 


\ 153. In most cases the decision must depend upon these things, but not in 

/4II; and even in those cases in which it does ^pend upou these’things, ^it does 
^^epend upon these things only. In many eases it depends wdioU||W^ 

\ ." 4 ®“ 
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uMd^ coirecfi^noWiedge of tbe piincijpfes of law or jurisprudence, upOn ti^e 
off^plying t)t€9e|iriuciples to the fecfe whiph evideuoe establishes, upon habit s 
^oiys;j|iciuog from mO evidence (amming i| to l>e credible) the %! 9 i vKbiih form 
a proper basis for th«: applieat|^ of tha|^aeu)las of law or jorispi^d^ce. 

154. We now take the liberty of observing that this knowiipi%e and ifaeiedibits 

are what aVe specially requisite in ah a^>enate jftdge. We admit that no than * ®®**»**^ 
ought to^ appointed an appellate judge ^lio hte not acquired practical'skill in 
the^decision of original suits. 

*55* We admit, also, that if cpnsideraflon# of ecouoray dp not forbid^ tire 
practical skill thus acquired by the appellate judge might with advantage be%ept 
up by the occasional exercwe of original jurisdiction, while the. mdinary judges 
of fttst instance would derive benefit from the model ihujt exhibited to thftir obser¬ 
vation. 

156. But we hold that, m the qualities most easential in an appellate judge Ahs 
not likely to be found united to an initmate acquaintance with the national 
character and the national languages, it will be expedient tp have some judges in 
the appelloite court whose unacquaintaoce with the national character and languages 
must be excused on account of that knowledge of law and jurisprudence, and of 
those judicial habits which at present, at least, can be most cfifcctually acquired iu 
courts of English judicature. 

157. There are three functions, as it seems to us, which an appellate court may 
perform, though it does not follow tliat every appellate court performs all the three. 

First, to say whether the evidence appears to have been properly taken and pro¬ 
perly appreciated by the court below; if not, the course is tq have it investigated 
afresh, either by the same or another court of original jurisdiction. 

155. The appellate court ought never, wc think, to set up its own opinion in 
opposition to that of the court which heard the witnesses give tiieir evidence, 
further than to order a fresh investigation; but it may, upon reasonable grounds of 
doubt, order that the .same inferior court, or another, should hear the witnesses over 
again, or merely that the inferior court should reconsider its finding. 

159. The only one of these three courses known in English practice, is the 
second. Upon a motion for a new trial upon the ground that the case Ims not 
been properly investigated by the judge and jury at nisi prius, the court, if it 
assents to the grounds of the motion, orders that the case shall be investigated 
again by another jury. The evanescent nature of a jury makes it impossible to 
direct that the same jury should cither reconsider its finding, or investigate the 
case afresh. 

ifio. In the supreme courts of India, there being no trials at nisi prius, and 
no jury in civil cases, the analogy of English practice is preserved, as far as those 
important differences |>ermit, by the court which first tried tiic cause order¬ 
ing a new trial before itself; a proceeding which seems to be rccornmenrled by 
nothing but the preservation (little more than nominal) of the above-mentioned 
analogy. 

iCi. Secondly, the appellate court has to say whether the facts of the case have 
been correctly elicited from the c.idence (assuming the inferior judges opinion of 
the credibility of the evidence^o be correct.) If it thinks they have not, it should 
correct the error itself. This is what is done in English practice upon a demurrer 
to evidence* ' 

162. Lastly, the appellate court has to say whether the court below has corrcctly#Ditto. 
applied the law to the facts. Here, again, if it thinks the court below* has erred, 
it sets right the error without any fnrtter inquiry. 

163. If this is a correct ticc|P|i| of appellate judicature, the appreciation of tes- vittn, 
fimony from the ntlionul chsvS^*r, and the demeanor of witnesses, 15 no part of 
it; though we do not deny that an appellate judge who is capable of such apjire- 
ciation would hrio^ to thl^^decisiou of quesUons of law more of ihe/desi^ 

* ucute^ 

is Sot everything caUed « fset ||i common spcedi that is tt fact for diis < 

vocaawia otnnem eyentam qut od jura vel conoUitteodii, vel immutoada, vel lolleada v' 

)eidmi|tk> Doctrina Paj^dectarum. I» 173. 
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g^^teim$ of mind^ and perspicuity 4ijf jodgraw^tii^ th(||i wha fail pot ifait>>1 
yantugea;. . ’ '' ■-# . ' 

t#4* CQp^lusion^ we to appnse ^ycMir Lordship Sie qyeslioii o| yjiie 
best mode pjf thuinin;; the junior civil j^rflius in tbe^ieml d||paitineiit was 
to 08 hy^order of thf honourable t^e president in court, in August* 1838, to be 
considered in cooDonon with the genem system of judicial procedure; nud as this 
address cohtaj^ occurred ;Jj|» ujS on die subject, we take liberty 

of requesting your Lordship’s [lermission to submit a copy of it to the Iwnouruble 
the President in Council, as u iCorixiid r^^ply to the official comtrruaication ad¬ 
verted to. 

We have, &c., 

(signed) A. Amos, 

C, H. Cafne^t* 

F. Milkit, 

D. ElUoU, 

H. BorradaUe. 


(A true copy,) 

J, C. C. Sutherland^ Secretary. 


Mr. Cameron's Minute on the Means of educating for Judicial Functions. 

The Committee of Public Instruction suggest, as the best mode of supplying 
the want of official knowledge, as well in the young men educated at the public 
seminaries as in others, that “ a certain number (say five) of native assistants on 
smair salaries sliould.be appointed to each district, three of whom might be placed 
at the disposal of the judge, and two under the orders of the revenue commis¬ 
sioner, the latter being available for employment in any district of the division at 
the discrt tioFTi of that officer. The three attached to the judge might be posted,” 
the committee procee d to suggest, according to his judgment, eitlicr in his own 
court or that of the principal sudder ameen, where they would he very useful, after 
n sliorl lime, us confidential clerks, und they wouhl obtain the very best practical 
cdnciition, esjicciully as to details and forms for nmnsilfs." 

Having myself, on a former occasion, been obliged to give much of my atten¬ 
tion to the subject of preparing natives of the East for thq judicial - office by 
appropriate moral and intellectual cullure, I am desirous of now stating liie 
opinion nt which I arrived : and for this purjiose these papers have, at my request, 
been transferred to the legislative department. 

The occai^ion which attracted my attention to the subject was the preparation 
of a plan for judicial estjjtbHshments for the island of (ycylon, which was part of 
my iluty as a Commissioner of Eastern Inquiry under the Colonial-office. 

As the least trouhlesome mode of explaining my views, 1 annex the letter to 
l/ird (uulcrich, in which I proposed, that in every court of original jurisdiction 
there should be a paid and perioanenl officer assisting the judge throughout the 
conduct of the cause,' and giving his opinion upon every matter arising for dotei- 
sion, which opinion, however, should have no legal effect, and indeed no other 
effect than suMi moral influence as the learning and character of the officer deli¬ 
vering it, and the arguments by which he niiglit support it, should produce upon 
the mind of tlm judge. 

Thi.*^ proposition received the assent of the Seerdfcary of State for the Colonies, 
and the plan has been gradually brought into operation at Ceylon. It is there 
connected with the plan of assessors which I had previously recomihendcd ; but 
4here is, ol course, no necessary connexion between them. A paid and permanent 
officer, witli the proposed functions, might sit in every court, though no unpaid 
and unofficial colleagues were associated with him. 

To the reasons adduced in my letter to Lord Goderich I have now only to add 
sonic remarks upon the merits of the plan, os compared with, other plans which 
' ave been proposed or adopted for the attainment of the same end. 

* fim^only aware of three such plans. ^ ^ 

The plan of appointing the probationer to a Sierkshipror other office in a 
justice. ^ 

" 2. The 


^ SecreUry Maddock's letter, No. doited I3tb Aagu^ ^83$, and N<k 



^ The pkkorof «{>pc»int^ m judge ibr the deeiideo 

The idea df itpfMMiitihg the pebe^aner to lake the etidl^Q|iee which 
the jUdgeit^aflerwi^ to d^^e. - 4‘‘'^ •'^ ' ■^■' ^ \' ;■ '' 

^ I* The first it the phiu which forn )3 part oT 1% recomnlii!^^ of, 
mittee of Public lastructioa, aad it is, 1 pink, much to be prefcV,fed to the bther;^. 
two; bat if is Kabte to objections Vhicn do not apply “^to my pi^bj^ition^, i^ 
which in iny judgment far outweigh the small advantage which L admit it to 
possess in point of economy. ^ \ 

For, a person employed as a clerk or other oflieer of court, tlibugb he'^ docs 
indeed witness with more or less attention the transaction of Judicial business, 
does not himself transact it* The process ucccsssary for coining to a correct deci¬ 
sion, the process necessary for making a decree, does not pass through his mind; 
he does not acquire actual experience of that duty for which it was inteud^jllrto 

fit him. 

2 . In the second plan the probationer (if it be4mt abuse of language to call 

him so), whose business it is to hear and decide small causes, does indeed acquire 
actual experience; but he acquiii^s it at the ext»cnse of the unfortunate suitors, on 
whom hb education inflicts all the misery resulting, not only from injustice, but 
from injustice aggravated by Uie fallacious promise of jaitlice* ^ 

Moreover, as smiill causes arc generally the causes of the poor, and large causca 
aie^^gencrally llie causes of the rich, the unseemly aj>ectacle is exhibited of a judge 
learning to adjudicate well the rights of the great and opulent, by adjudicating 
well or ill the rights of the vulgar. 

3. The third plan, that of making the probationer (if here again it be not an 
abuse of language to cal! him so) take evidence ujion which the Judge is afterwards 
to decide, is open to the objections which have been statcij against both the 
others. It is not, indeed, open to these objections in so great a dearce as each 
is respectively to its own shfire of tliern; but it is liable to anollier of very great: 
weight, viz. that it sejjarates two functions, diose of hearing and deciding, the 
union of which is essential to the best constitution of a court. 

Tlic arrangement which tliis plan suggests for educating men to the admi¬ 
nistration of justice is such, that under it the administration of justice must be 
dcfcciivtr even though performed by the best-educated men. Jn tltc plan which 
I propose there is no sucli injurious distribution of the functions of hearing and 
deciding. 

In that plan the probationer actually transacU judicial business himself. He 
acfually performs every office whicii he would perform if he were si judge, not 
even excepting the office of deciding; but his decision 6aii do no harm. He gets 
all the lM::riefits of real experience, without inflicting upon the suitors any of tlmse 
evils to which judicial inexperience gives ri.se. 

1 have now only a few words to say on the economical part of the subject. 

I must candidly admit that the plan l propose'^ is more exjicnsivc than any 01 its 
three competitors j for in alt of them the probationer, thotigh paid by tlie public, 
is not paid for learning the business of a judge, but fcr some service which must 
at any rate l>e performed, and for the performance of which the public muH at 
, any rate pay. 

I submit, however, that iy|^' my reasonings are sound, the expense of training * 
judges in the manner I suggest will be far more than rcfiaid tiy the advantage of 
placing on every bench a man wijo begins liis judicial career with a thorough " 
practical knowledge of hi.s duty. Of course, during the illness or temporary ' 
absence of the judge, the probationer will be generally competent to transact any 
business of routine. ^ 

The expense, too, of training judges in this manner will be really much less tbfin 
it may ap|ieiir at first sight. It will probably become still less as the plan work^ 
and becomes understood. It may perhaps vanish altogether in the course of a 
few years; for independcrttly o^any salary which may be paid to the probmtiorix 
he will have a strong tempWMito to accept the office in the promise wbic& sh^ 
he made to jiin that nothing but some momt or iatcllectual defect will pres ' 
being m due time prmnotedvlo flie bench. ^ certain 

That such a promise will Q|»rvale as a very strong indocefneirt is mf f 
by experience^ In CSug^od, young men are tempt^ by the VWunr 
OT succatiu) ai nbl only to m gmtuitously the work of own* 
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ICO guineas a year during two or three yeora^^^ar the of being allowed to 

it®'- ' ■' > 

Iilienv^bougtyt is probable that the omcttdatea. fM/ th^^ of munslff wiU be 

^tdlf^or to piyTor the instriicri^ b# tiins affoi!!i^, oretitm to wbwbt without 
BOtne f^btry; it is, I thinkt clear that a Veiy small salary indeed will be sufficient 
from the first, and perhaps none at alt hereafter will be necessary^ The functions 
of the probationer are not such as to reqfoire l^at he should be well paid, .as a se* 
curity against britery; it can be worth no man’s while to bflfer him w bribe. 

It JB to be .observed^ besides, that although my plan requires an immediate ex¬ 
penditure of money, which the others do not, will appear upon examination that 
this expenditure is is not all to t>c placed to the account of judicial training* I 
expect, from the adoption of tlie plan, a further collateral advantage, itself worth 
some pecuniary sacrifice. It seems to mh that we shall have what is good in a 
plm^Iity of judges, while we avoid what is evil in that arrangement. 

W plurality of jud^s is mischievous, because the disadvantage of dividing and 
weakening rcsfKHisibiiity outweighs the benefit resulting from the joint applicatio n 
of several minds to the same subject. 

Here will be two minds applied impartially to the examination and discussioii 
of each cause, while the legal responsibility of the decision is concentrated upon 
one. 

The probationer, npoir this plan, may be regarded in some respects as an advo¬ 
cate, only that instead of being the advocate of a party, exercising hts ingenuity in 
one out of two cases to mislead the court, he will be tha advocate of truth and 
justice, stimulated by the hope of promotion to the bench, to do his utmost for the 
interest of those his clients. 

Two objections have been suggested to me whicli are certainly deserving of 
notice. 

First,-it may be objected that each suit will consume more time than it now 
doesi' 

Each suit will certainly consume more time than it now does; but, before we 
can pronounce this to be an evil, ive must know whether the time no%v consumed is 
sufficient for a thorough investigation of the case. 

It seems to me that a judge sitting without colleagues, ])|rithout jury or assessors, 
and without any efl’ective public, is likely to be in too great a huiry. He has 
scarcely any adequate motive for stating to himself distinctly the grounds of the 
opinion which the evidence and arguments may impress upon iiis mind. A judge 
so situated must be apt to decide, without any separation of law from fact, of the 
sound argument from the sophistry which may have been addressed to him, and 
of the trustworthy from the suspected evidence which may have been adduced. 

He must, 1 think, be prime to make up his mind upon the wliole matter in the 
gross, just ns an unpractised man makes up his mind in common life w hen two 
conflicting stories arc told him j and, seeing, or thinking he secs, that one of the 
coittending parties is right, and the other wrong, he pronounces accordingly. 

lliis is not tlie proper iiia^e of arriving jtt any decision, least of all a judicfial 
decision, which ought to show what propositions the judge assumes as law*, and 
what propositions of fact ho consideis to be established; and 1 am, therefore, of 
opinion that time, which w ill be for the most part employed on the analysis above 
ii>entioned (us will probably%e the case when two men have to record their joint,^ 
opinions upon a complicated matter w hieh they have examined together) is upon 
the whole time well spent, even though some of it may be consumed in superfluous 
discussions. 


7"he second objection is that the responsibility of the judge will be divided and 
tlms weakened. As the opinion of the pr^ationer tvill have no legal ^fleetj the 
leuttl responBibilitv w ill not be divided, Vm moral responsibility will, however, be 


legal respouBibility w ill not be divided. His mqral responsibility will, however, be 
in a slight degree shared by the probationer, aua in that respect,||eakened ; but 
on the other hand botli his legal and ipoval responsibility will be strengthened, be- 
e his decision wall be bo much more open to criticism wjhen the steps by which 
rrives at it are thus laid open. ^ ^ • 

* I conclude, it may be jaroper to sa^' a fewNsords upo^ the |Dqde adopted 
llritain for selecting persons for a judicial office. ^ ^ 

but iusf there invarheibly selected from practitionei^s at the l^r ; 

purttv there ^administered under cii^umstahces yeiy favoialdo to the 

judfre • j^ing both of the bar and !th§. bench, tha^/howeycf the 

^ B jey ^rullv been who have flrbrie ihrouttii this kind of trajniiur for 


orally been who have g 90 e ihrqpgli this kind of inuniiig for 
. t# " their 
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tiieir ofic«y fottefa 4 |f tbear^eseeUcnoe iffn I dsiitk. bemt^ibuted to tlfM^ 
it is rather to political and social, than to professiomd causes, that the||s^era.^^f 
the eomi|^oa 

to Hitdleetiial jqnali|ht$, tho^ which ihliira suecaes ha wba is aothtllr 

tanning ona side of the question^. are hjj>^^«meaua 4he bo^ calculated a 

jttfU: discrtihination of the merits of . both sitdes. ‘ ^ 

Eloquence, skill in cross*examiaai:toti^nd readiness in talwg ^vantage 
real or seeming flaw uMhe adversary’s cese> ai*© indoed qualities whifth are capable 
of a beneficent apptication. But they exerted at the bar jtVQvvedly apdrsys# 
teinalicaliy without reference to the merits of the case. . 

Even titiis exerted they do not fail to produce. Some go^xi, but that is l>ecause 
they are generally to be found arrayed in sumetliing approaching to uuv^Ugl degr^ 
both oil the part of the plaintiff and defendant. V. 

But it cannot be doubted that they are calculated to engender a haliit oC^pid 
the reverse of what is desirahfe in a judge; a habit of uund which the ad^catc 
imist tbffow off before he esm satisfactorily perform the nobler duties of the j^nch. 

It is net necessary that I should go into a more elaborate examination of this 
part of the subject, as, for a long time to come, it is very unlikely that the bar of 
liie mofiissil courts s^uld be so much improved as to be thought advantageous 
seminaries for the education of judges, even by those who are disposed to attribute 
more merit than 1 do to the system of the mother couirtty. 

.Since writing the above I have referred lo.M. Dumont's work. Do TOri^nisation 
Judteiaire, chap, ixj, pf vnfich 1 had only a gqnaral recollection, ami there I find 
that the plan of training judges, "wHtcli reomfJro the sarfction of Mr. Bcndiaui^^ 
htSr^'^^hontyV is that tlierc should be a judg^ffelegafeTff'cSiS 
ormci oaTT itid ge'should refer such causes as 

It irnot smd^mir to’" 

selects for reference to his delegate. ProtSifary 'Bedfesiri 

causes should not be selected until tlic pleading is completed, and the matter ripe 
for arguineiu or triah 

This plan is open, in a slight degree, to the objections 1 have urged s^ainst the 
second and third of the plans examined above, and would, I fear, have a great ten- 
cieiicy ill this country^to degenerate into the second plan ; and therefore, notwith¬ 
standing the great name of the inventor and the merit of the invention, I still 
venture lo prefer my ow'ii. 

(signed) C. II, Cameron, 


March 1838. 


Lettkr from Charleii Hat/ Cameron^ Esq. to the Right lionourable Viscount 

^ Godet*icll, 

My Lord, Cliester-slreet, lo August 1832. 1^1 

In the report I had the honour fe address to ytwir Lordship on the 31st January 
last, 1 recommended that each court of original jurisdiction in Ceylon should con¬ 
sist of one judge and three assessors, and that the assessors should be chosen as 
the jurymen now are in the maritime provinces, Pv78, Ceylon Reports. 

1 stated to your Lordship at some length, in that Rcf)ort, the reasons wuich vi, 
appeared to me to justify the scheme of judicature described in it. But it has 
since occurred to me, that by a slight modification, that scheme may be made no 
subservient to llic very important and beneficial purpose ot giving to a class of 
native functionaries the skill and integrity necessary to render them fit for 
becoming judges of original jufisdiollpn. 

If this object can be accomplished, a very great saving of expense will ensue; 
for the salary with which a native judge would be aniply ranuneraiqd is quite 
trifling, in eomparisdil tvhh the amount niceBsary to tempt a competent European 
to undertake so laborious an office in so warm a climate, and in so distant a 
re^n. \ ^ * 

But^' i ndep endj^BBy of f(!e econmnical question, it is of tire utmost importance* 
wnth a vidtS^o tlis^uuire stability of our dominion in the East, and^^e impiOve^ 
ment of our native subje^s in general, that the higher classes dmong^hem should 
be rendered mortally and infellectually toiiipetent to fill oflScearof trust. 

^What 1 rfDwJ^rojpose is, tbdt'otfe of the three assessors in each court of original 
jttfisdtction sbOTtd be a ^rtnan'eintly official perixm, receiving such a tiioderate 

3353* ' ^ salary 
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uewaniKy^o i«maiierate a oi^ of reepet^ilii^ atfttiax forgime 

BIS ;wh^|e time ta^be pubtfc* , ^^ . * 

It wouH be scarcely worth the white ^hany soko# t 0 .i||leppt to bribe or ioii-, 
ouMf a fuBCtionary having ic> little power to aftect tiie fete 4 f the tmsCf execpt 
jy reasons louiuled io law and justice; awl as all. the function of office 
ris«e880r will be performed under the eye of the European judge .|ind public^^ 
attempt on }»is part to sacrifice justice to bis private interests cotlld hardly end in 
ythmg 4 >nt detection and disgrace. 

^Ire, then, will be a public servant, obliged by his office to revolve constantly 
in his mind the rnaxinis of law and motality, and to assist, by his opinion and 
advice, in the applicraiion of them to the real business of life, who will at the same 
lime be r^oved, by ids peculiar position, from all temptation to pervert those 
maxims toi^purposcs of chicane, fraud, or oppiiressioft. 

iyipfuni) difficult to imagine a situation be^er calgptated to strengtlieu the prin- 
cipl#^f morality, by exercising them in the solution of real and practical questions, 
and at tlie same time to avoid the mischiefs which might result from the kweeure 
hold which those principles Imve hitherto acquired over the minds of the natives in 
general. 

A native win) has for some years been subjected to this discipline, and who lias 
gone through his upviciate with credit, may* I think, be very sately placed in the 
more arduous and resjionsfble office of a judge of original jurisdiction, and by 
such an appointment four-ljfth.s of the salary necessary to remunerate a European 
judge will be saved to the public, the honourable arnhitten of the upper classes o f 
nativgjj will be safclj?_gratified . and ' nt the^r^^ple will be bAuhd bv 

S ti es of affection to a governmenT" Uces or — 

iro^^ native subtecl;. ag oiT 
HR Advaiitiitfe lo the native comthunit v^. " 

. I have, See. 

•i • 

(signed) C. II. Cameron. 


Minute of Mr. Cameron^ on the subject of the Recommendations contained in 

Paragrupb 126. 




tning suen unu.c:.. 


2. It said tliut in India, and particularly in the presidencies of Madras and 
Bombay, a young civil servant, who has passed some years in the revenue depart¬ 
ment, mulvcs a i)ctter judge than one u ho, .tender the present system, havS been 
always employed in the jutlicial department. 

3. Tiiia proposition is proved by so many and such competent witnesses, 

I capnot refuse my assent to 


4. Bui mider the present system there is nothing that cap be properly called 
judicial apprenticeship; excepting tlie appeal (and the apf>eal considered as a 
means of instructing inexperienced judges is a most defective instrument) there is 
notliiug to coiTCCt the erroneous notions which a young man may fall into at the 
commencement of his judicial career, and it ia consequently probable that many of 
those erroneous notions may become inveteratl^. 


5» But ^ our scheme^ of official assessors there M a real appren^jceship under 
i competent instructor alway present, atfd ready to remove the false impressions 
whfcb might otherwise mislead the beginner. 

6. I do^not, therefore, hold the proposition wliib^I^ admit to be proved by 
les^ony, to be conclusive of the present question, and witb^spef|to certain 
it^menU 4b)ch 1 haite scen used in suppqrt of that proposition, sm which if 
libund, would be c^meimsive of the present queslSijj^ I think I can show tfeit 
irpjxieiSta involve a great and very dangeroW» becimse very plausible, 
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7. The fiiliaey is tbUtof ool dkl$n|i»ialutigr between thm toswledge which « j 

ought to bring into ootitrl;* and the knowledge which on^tr to acquiip in ooul , 
through the wtrioM h^ilraneiils of t^jridencc; or, in oth^ words, of lot distin^ 
guistiing beta’een jartsprudehco' and ttie ses^rat subj^wt^^atters to which tho'firiii^ 
ciples of law and josttce are applied by meajis of jarispriidence, * ,0^ 

8. I adimt that a knowledge of the i^veral subject-matters whiph he has tpdc^ 
with, would be useful to u judge, if no could actjuire that knowledge 
bacriheiu" time which ought to be occupied in tlie study of. law^ and 

dence. But believing that such knowledge cannot be acquired’witliout maxitlg 
that sacrifice, 1 think upon the whole such knowledge is not useful to a Judge. 

p. With regatx) to such subJecNmalters as only appear at iiUervata In vcohrto. 
justice, there is protmbly no ditference of opinion omong thinking men: No one 
probitbly would contend that^a Judge ought to make himself a'good chei^eit^ or 
a good navigator, because he may have occasionally to decide suits for iofrictmige 
chemical |>utent, or for running down n ship. But in the courts of the £ast Itidia 
Company so many stiits relate, to sab)ect-inatters coooected with the revenue 
system of the country* that men ot' great and deserved reputation have thought a 
judge ouglit, on that account, to have a practical knowledge of' that aystem. 

1 o. An aspirant to a scut on the bench of thcae courts ougift certainly to learn 
the revenue law which he is to administer. He ought also to learn, by constapt 
attendance in court, how that law is to be applied to Uk^ aQairs of men. % 
lie should, on this account, go through such an apprenticeship as would m minjbr 
the discharge of a revenue office, is to require something of him which ; 

attained without a very serious interruption of hia properly judicial educiiUoa. 

1 \. Let us consider a quc'- lion of the same kind where there is no authorffy 
of re spected names to w ithdraw our consideralioa from the mere re«8on of “the 
thing. 

I j. 'riu re is in the county of C'ornwall a court calle d the Court of tile Slan- 
nnru s, in wliich all tiic suits arising out of tla; business of mitiing are dc!cided. 
How -houUl an aspirant lo the l)cncli of that court be t ducaltal? 1 hhould say he 
ought to learn the gimeral law of Irlnghiud, and the particular law of the mining 
districts hy rt ruling, and much of the business of mining as may bo thought 
ncco.'^sai Y to him by sitting as an (jffh'ia) assessor to the pic'seiit judge. He will 
tljus aecpiire at the same time a practical knowledge of C'ornipli inining, so far as 
it forms* tlie subject-matter of lawsuits, and of law us applied to (!^orntsh mining ; 
wlieieas, if he were sent lor three years to acquire praclicul kno\vle<lgo umler the 
.superintendent of vi copper mine, it is to be fearetl that tluji i/ would be an irrepara¬ 
ble hiatus 111 his judicial piir.suits. 

13. The grounds, however, on which iny colleagiie.s rec^imrrnrnd a revenue 
apprenticeship lor judicial officers, are differonl from those of which 1 have been 
endeavouring to expose the fallucy.\, 

J4. "lo them ‘‘it appears that by such employment in the: revenue dcq»artmeut 
as they contemplate, a young man would acfjuire a better command of the native 
languages, wliich he mu.st of necessity be conlinuully using, than if he were occu- 
}5ied during the same time in the tluly of an assessor to a court without any obli¬ 
gation, or having any netrd to lake an active part in the proceedings us an inter¬ 
locutor/' 

As the official assessor is bound to express an opinion upon the case, and 
as he is liubh', to &e consulted by the judge at any moment during its progresist, it. 
seems to me that the shame of beiifg obliged lo confess, or of letting it bo in. 

public that he <iocs not untlerstand w bat is said, would be u very }>oweffut stimulus 
to the acquisition of the language in which the proceedings arc conducted, Hurjk a 
stimulus as I should suppose none but the incorrigibly idle and wortUfeas could 
disregard. • 

It), It also appears ^ wriy colleagues that ** a man whose duties have brought 
him into lact with people of all classes, and have atforded him opfW^rtitmil^ of 
making himself acquainted with their inannera and habits, their ways and forms ilsf 
dealing and intercourse with each other, and the details^^of their economy gene¬ 
rally, who has xonversed with them freely^ and is used to hear them speak 
resepe, is likc^to be better able to deal with a \vitnes8, so as to elicit the Whtli 
5oo* ^ 3"^ 4 - % ^ ^ from 
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®?K^M^LhibSbY tWnboro he bus l#i 

^»Ai.rl^ flie natives exctfbt as tt has Ww exmmwu oy twss^ 

0% as adwse litigants, or as tutdred witnesses, 

* ... ___ \i\rt>\^3 In know most 


»«g^ity in estimatii^ the results, 
fe&entalty^atid conipleudy erroneous. 

f^H'U.a,,. t ; ■ '■ C.H.Cmeron., 


|£ttst Ii^ia House ,1 
§ S«@f May 1843 - J 


(True copies.) 

(siaoed) T. L. Peacock, 

Examiner of India Concspondcoce. 









